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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1978 


DARRELL YERG, APPELLEE, V. MARVIN M. HUNT, 
APPELLANT. 
265 N. W. 2d 854 


Filed May 17, 1978. No. 41494. 


Equity: Injunctions: Highways. <A property owner whose land abuts 
a public road which is the means used for access to his property 
may enjoin the obstruction of the road by an adjoining property 
owner. 


Appeal from the District Court for Dawson County: 
HUGH STuART, Judge. Affirmed as modified. 


David B. Smith for Smith & Smith, for appellant. 


Pierson, Ackerman, Fitchett & Akin and E. Bruce 
Smith, for appellee. 


Heard before Waitt, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BOSLAUGH, J. 

The plaintiff, Darrell Yerg, brought this action to 
recover damages and to enjoin the defendant, 
Marvin M. Hunt, from obstructing public access to 
the plaintiff’s property by way of an easement along 
the east edge of the defendant’s property. The trial 
court found that the east 30 feet of the defendant’s 
property was a part of a public road and that the de- 
fendant had been unreasonably interfering with the 
passage of traffic over the road. The defendant was 


(1) 
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enjoined from obstructing or interfering with the 
passage of traffic across that part of the easement 
lying east of an existing line of utility poles and 
awarded nominal damages. The defendant has ap- 
pealed. 

The plaintiff and his wife are the owners of Lot 1 
in West Acres Second Subdivision of a part of the 
northeast quarter of Section 7, Township 9 North, 
Range 21 West of the 6th P.M., in Dawson County, 
Nebraska. The defendant and his wife own Lots 1 
and 6 in West Acres First Subdivision of a part of the 
same quarter section. The defendant’s land lies di- 
rectly north of the plaintiff's land and both tracts 
were originally part of a larger tract owned by 
Vaughn Rhone. The land is outside the city limits of 
Lexington, Nebraska, but within the zoning jurisdic- 
tion of the city. 

The deed from Rhone to the defendant and his 
wife, dated May 15, 1975, reserved a roadway ease- 
ment across the east 30 feet of the land conveyed for 
the purposes of ingress and egress. The deed ex- 
pressly provided that the ‘‘easement shall run with 
the land of the parties and shall be binding on and 
shall inure to the benefit of the parties hereto, their 
heirs, successors, or assigns.’’ 

In the deed from Rhone to the defendant and his 
wife the land was described by metes and bounds. 
The plat of West Acres First Subdivision was ap- 
proved by the City of Lexington on October 28, 1975. 
In this plat the defendant joined in a dedication of 
“the street, roadway easement, and the utility ease- 
ment * * * therein to the use and benefit of the public 
* * *”’ The plat shows a roadway easement 30 feet 
wide lying along the east edge of the property. 

The plat of West Acres Second Subdivision was ap- 
proved by the City of Lexington on December 9, 
1975. This plat shows a roadway easement 30 feet 
wide along the east edge of the property which 
amounts to a continuation of the easement across 
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West Acres First Subdivision. The plat contains a 
dedication by Rhone and his wife of the roadway 
easement to the use and benefit of the public. 

Lot 1 in West Acres Second Subdivision was con- 
veyed to the plaintiff and his wife by Rhone and his 
wife on January 27, 1976. 

The record fully sustains the finding of the trial 
court that the east 30 feet of West Acres First Subdi- 
vision was a public road. It is unnecessary to con- 
sider further the plaintiff's contention that he also 
had a private easement across the east 30 feet of 
West Acres First Subdivision. 

The defendant contends that the plaintiff was not 
entitled to injunctive relief. In Burkhardt v. Cihlar, 
149 Neb. 712, 32 N. W. 2d 197, this court recognized 
that where a road has been worked or traveled, a 
property owner may obtain injunctive relief to pre- 
vent the obstruction of the road. Ordinarily, an abut- 
ting property owner may maintain an action to re- 
move an obstruction which has been placed in a 
street in the immediate vicinity of his property. Mi- 
chelsen v. Dwyer, 158 Neb. 427, 63 N. W. 2d 513. The 
evidence shows that the easement in question in this 
case has been used by the plaintiff and others as the 
means of access to the public road which runs along 
the north edge of the defendant’s property. Under 
the facts and circumstances of this case the plaintiff 
had a sufficient interest to maintain the action. 

With respect to the defendant’s contention that 
there had been no acceptance of the dedication, the 
record shows that the plaintiff and all others who 
had occasion to travel to and from the property 
south of the defendant’s land had used the road with- 
out restriction. The city had also erected utility 
poles on a line approximately 4 or 5 feet east of the 
west boundary of the easement. In Village of Max- 
well v. Booth, 161 Neb. 300, 73 N. W. 2d 177, the use of 
a street for a telephone line was held to be an ac- 
ceptance of the dedication for a public use. 
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The evidence showed that the defendant had ob- 
structed the easement from time to time by parking 
vehicles and other equipment on it in such a way 
that it interfered with the plaintiff's use of the ease- 
ment to reach his property. The District Court en- 
joined the defendant from obstructing the easement 
east of the existing line of utility poles. We believe 
the injunction should be modified to restrict the 
defendant from obstructing the east 20 feet of the 
easement by parking vehicles thereon or otherwise 
interfering with the passage of traffic across the 
east 20 feet of the easement. As so modified the 
judgment is affirmed. 

AFFIRMED AS MODIFIED. 


CHARLIE CIZEK, APPELLANT, V. RICHARD L. CIZEK ET AL., 
APPELLEES. 
266 N. W. 2d 68 


Filed May 17, 1978. No. 41501. 


1. Demurrer: Pleadings. A general demurrer tests the substantive 
legal rights of the parties upon admitted facts, including proper 
and reasonable inferences of law and fact which may be drawn 
from facts which are well pleaded. 

2. Deeds: Mortgages. A deed, in terms conveying a title in fee 
simple, is not to be held a mortgage, unless given to secure pay- 
ment of a debt or loan. If personal liability to pay the debt is ex- 
tinguished and it is optional with the grantor to rescue the prop- 
erty by payment, or relinquish it by nonpayment, it is an absolute 
sale with privilege of repurchase, and not a mortgage. 

3. Mortgages: Property. A safe, and perhaps the most satisfactory, 
test in all cases, where it is contended that an absolute convey- 
ance of real estate is in actuality a mortgage, is whether the rela- 
tion of the parties to each other as debtor and creditor continues. 
If it does, the transaction will be treated as a mortgage, otherwise 
not. 

4. Equity: Courts: Laches. Independent of any limitation pre- 
scribed for the guidance of courts of law, equity may, in the exer- 
cise of its own inherent powers, refuse relief where it is sought 
after undue and unexplained delay, and when injustice would be 
done, in the particular case, by granting the relief asked. Courts 
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of equity have inherent power to refuse relief after undue and in- 
excusable delay independent of the statute of limitations. 


Appeal from the District Court for Cheyenne 
County: RoBERT O. HIPPE, Judge. Affirmed. 


Marc J. Weinpel of Peetz, Peetz & Weinpel, for ap- 
pellant. 


Donald J. Tedesco, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, C. J. 

Plaintiff brought this action in equity seeking to 
have a deed declared a mortgage and set aside, and 
for an accounting. Defendants filed a demurrer 
which was sustained. Plaintiff was allowed addi- 
tional time to amend his petition, and did so. Defend- 
ants renewed their demurrer to plaintiff’s amend- 
ed petition, and it was again sustained. Plaintiff 
was allowed additional time to further amend his 
petition, but elected to stand on his petition. De- 
fendants filed a motion to dismiss which was sus- 
tained. Plaintiff's motion for a new trial was over- 
ruled and he now appeals. We affirm the judgment 
of the District Court. 

The sole issue on appeal is the correctness of the 
District Court in sustaining defendants’ demurrer. 
“A general demurrer tests the substantive legal 
rights of the parties upon admitted facts, including 
proper and reasonable inferences of law and fact 
which may be drawn from facts which are well 
pleaded. * * * If the petition states facts which entitle 
the plaintiff to relief, whether legal or equitable, it is 
not demurrable upon the ground that it does not 
state facts sufficient to constitute a cause of action.’ 
Pfeifer v. Ableidinger, 166 Neb. 464, 89 N. W. 2d 568 
(1958). On reviewing the sustaining of a demurrer, 
this court must treat as undisputed the facts as al- 
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leged in the petition. Swassing v. Baum, 195 Neb. 
651, 240 N. W. 2d 24 (1976). 

Plaintiff's pleadings disclose the following trans- 
action. On March 26, 1957, plaintiff and his mother, 
Anna Cizek, entered into an agreement with Joe Ci- 
zek, plaintiff’s brother and the father of the defend- 
ants. This agreement recited the following facts at 
its onset. Plaintiff and Anna Cizek were the equit- 
able owners of certain land located in Cheyenne 
County, Nebraska; an outstanding mortgage in the 
sum of $8,000 with delinquent interest existed on this 
real estate at the time of the agreement; plaintiff 
was indebted in the sum of $40 per month for child 
support pursuant to a court decree which becomes a 
lien against this real estate as it accrues; and that 
Anna Cizek was 77 years old, without any indepen- 
dent income, and plaintiff was financially unable to 
maintain and carry on any farming operations. 

The terms of this agreement were as follows: 
Plaintiff and Anna Cizek agreed to give to Joe Cizek 
a warranty deed for the subject real estate, subject 
to liens of record. Joe Cizek agreed and promised 
to: Pay all delinquent items on the mortgage and 
on child support at the time of transfer of the deed, 
pay Anna Cizek $25 per month, and to keep up all 
future payments on the mortgage, taxes, and other 
liens against the land. 

Joe Cizek was to have full control over the opera- 
tion of the farm land. Plaintiff and Anna Cizek were 
to have full control, possession, and the right to live 
in the farm buildings on the subject real estate. The 
contract was to last for a period of 10 years or until 
Anna’s death, whichever was longer. Plaintiff 
and/or Anna Cizek were given the option at any time 
during the contract to reimburse Joe Cizek for 
amounts paid by him pursuant to the agreement, 
plus interest at 6 percent per annum, with credits for 
amounts equal to one-third of the crop raised on the 
subject land and any other income derived from the 
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land exclusive of two-thirds of the growing crops. 
Joe Cizek was required to keep an account of all in- 
come realized from the subject real estate. 

The agreement concluded: ‘‘This contract is 
binding on the heirs, executors, assigns and succes- 
sors of the respective parties hereto and subject only 
to the option herein granted by the said Joe Cizek to 
the parties of the second part, the party of the first 
part, Joe Cizek, shall have exclusive control and a 
vested fee title in said premises subject only to the 
option as herein above set forth.”’ 

A copy of the deed, in addition to a copy of the 
agreement, was attached to plaintiff’s petition. The 
deed, dated March 25, 1957, is absolute on its face, 
with no restrictions or qualifications and subject to 
no encumbrances other than ‘‘outstanding oil and 
gas lease and liens of record.’’ Anna Cizek died on 
or about October 8, 1969. Joe Cizek died on or about 
August 7, 1972. A copy of the final decree in the es- 
tate of Joe Cizek was attached to plaintiff's petition. 
This document indicates that the subject real estate 
was included as an asset in his estate and that it was 
taken into consideration in the distribution of his es- 
tate between his various heirs. 

In his petition plaintiff contends that the deed was 
not meant to be an absolute conveyance but that in 
reality it was in effect a mortgage meant to secure a 
loan from Joe Cizek to plaintiff. Plaintiff alleges 
that the amounts to be credited by Joe Cizek [crop 
share, etc.] to the plaintiff greatly exceed any 
amounts expended by Joe Cizek pursuant to the 
agreement. Plaintiff seeks an accounting to deter- 
mine by how much, if any, these amounts exceed 
those expended by Joe Cizek and to have any excess 
paid to him. He further seeks to have the deed can- 
celed or, in the alternative, that he be permitted to 
tender an amount equal to the sums expended by 
Joe Cizek pursuant to the agreement in return for a 
cancellation of the deed. 
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In Winkelmann v. Luebbe, 151 Neb. 543, 38 N. W. 
2d 334 (1949), we stated: ‘‘A deed, in terms convey- 
ing a title in fee simple, is not to be held a mortgage, 
unless given to secure payment of a debt or loan. If 
personal liability to pay the debt is extinguished and 
it is optional with the grantor to rescue the property 
by payment, or relinquish it by nonpayment, it is an 
absolute sale with privilege of repurchase and not a 


mortgage.”’ 
In Dingwerth v. Assendrop, 155 Neb. 343, 51 N. W. 
2d 756 (1952), this court held: ‘‘ ‘If a deed is in fact 


intended as a mortgage and only given as a security 
for a debt such an agreement is enforceable and 
may be established by parol evidence but it must be 
established by evidence that is clear, satisfactory 
and convincing.’ ”’ 

In Arla Cattle Co. v. Knight, 174 Neb. 360, 118 N. 
W. 2d 1 (1962), it is stated: ‘‘ ‘A safe and perhaps 
the most satisfactory test, in all such cases [where it 
is contended that an absolute conveyance of real es- 
tate is in actuality a mortgage], is whether the rela- 
tion of the parties to each other as debtor and credi- 
tor continues. If it does, the transaction will be 
treated as a mortgage, otherwise not * * *.’ ”’ 

The District Court correctly concluded that plain- 
tiff’s petition failed to state a cause of action. Prior 
to the conveyance of the subject real estate to Joe 
Cizek, plaintiff was not indebted in any manner to 
Joe Cizek. Plaintiff was, however, indebted to vari- 
ous third parties and was not in a position to meet 
these obligations. Plaintiff's mother, Anna Cizek, 
was unable to provide for her support nor was plain- 
tiff able to provide therefor. In return for the con- 
veyance, Joe Cizek agreed to provide for the future 
support of Anna Cizek, pay plaintiff’s present in- 
debtedness, and pay for certain future indebtedness 
as it accrued. Plaintiff and his mother were per- 
mitted to live on this land. Their agreement specifi- 
cally, clearly, and unequivocally provided that the 
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conveyance to Joe Cizek was to be absolute, subject 
only to the option of obtaining the property back by 
reimbursing Joe Cizek for the amounts expended by 
him pursuant to the agreement with interest. This 
option was expressly limited in duration to the life- 
time of the contract, which was expressly stated as 
10 years or until the death of Anna Cizek, whichever 
was longer. The agreement was entered into on 
March 26, 1957. Anna Cizek died on October 8, 1969. 
There was no allegation that plaintiff ever exercised 
or attempted to exercise this option during the requi- 
site period. There was no allegation that plaintiff 
ever asked for the return of this property. Plaintiff 
is contending, in effect, that at such time when the 
amounts to be credited against the amounts paid out 
by Joe Cizek exceed the latter, the option somehow 
exercised itself. 

The District Court concluded that, in any event, 
plaintiff's petition disclosed laches on its face. The 
action was filed on June 23, 1976. Plaintiff argues 
that since the statute of limitations, as provided in 
section 25-202, R. R. S. 1943, has not run, his petition 
cannot be guilty of laches on its face. 

In Kozina v. J. B. Watkins Lumber Co., 146 Neb. 
594, 20 N. W. 2d 606 (1945), we stated that it is now 
well settled that, independent of any limitation pre- 
scribed for the guidance of courts of law, equity 
may, in the exercise of its own inherent powers, re- 
fuse relief where it is sought after undue and unex- 
plained delay, and when injustice would be done, in 
the particular case, by granting the relief asked. 
Courts of equity have inherent power to refuse re- 
lief after undue and inexcusable delay independent 
of the statute of limitations. 

In his petition plaintiff sought an accounting of the 
amounts expended by Joe Cizek pursuant to the 
agreement and of the income received from the real 
estate, a portion of which was to be credits on plain- 
tiff’s behalf against amounts paid out by Joe Cizek 
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under the terms of the agreement. The petition dis- 
closes that the person who would be central to such 
an accounting, Joe Cizek, died on August 7, 1972. It 
would clearly be difficult, if not impossible, to obtain 
an accurate accounting without the assistance of Joe 
Cizek. Two of the three parties to the agreement, 
Anna and Joe Cizek, are deceased. No claim for an 
accounting was filed in the estate. The subject real 
estate was permitted to be included as an asset in 
the estate of Joe Cizek, without any claim or contest 
by plaintiff, and it was taken into consideration 
when making a distribution of his estate amongst his 
heirs. The District Court did not err in finding 
laches under the circumstances. 

The judgment of the District Court is correct and 
is affirmed. 

AFFIRMED. 


SANITARY AND IMPROVEMENT DISTRICT # 222 of DOUGLAS 

CouNTY, NEBRASKA, APPELLANT, V. METROPOLITAN LIFE 

INSURANCE COMPANY, A CORPORATION, ET AL., APPELLEES. 
266 N. W. 2d 73 


Filed May 17, 1978. No. 41512. 


1. Legislature. It is presumed that the Legislature has full knowl- 
edge and information of the subject matter of a statute, as well as 
the relevant facts relating to prior law and existing pertinent legis- 
lation, and has acted with respect thereto. 

2. Statutes. The rule of in pari materia construction of statutes 
does not permit the use of a previous statute to control by way of 
former policy, plain language of a subsequent statute, or to add a 
restriction not included in or expressly excluded from the later 
statute. 

Where a statute is unambiguous, there is no need for con- 
struction. 

4. Statutes: Liens: Foreclosure: Political Subdivisions. Section 
77-1917.01, R. R. S. 1943, provides the subdivisions of government 
named therein an independent and complete remedy for the fore- 
closure of special assessment liens and is in addition to any other 
remedies provided by law for the collection of special assessments. 
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Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, Judge. Reversed and re- 
manded for further proceedings. 


Walsh, Walentine & Miles, for appellant. 


John R. Barton of Crossman, Barton & Norris and 
August P. Ross of Ross & Mason, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


CLINTON, J. 

This appeal presents the single issue of whether or 
not a special assessment must be 2 years delinquent 
before a city, village, or sanitary and improvement 
district may proceed to foreclose liens as authorized 
by section 77-1917.01, R. R. S. 1948. The defendants- 
appellees, who are parties having an interest in the 
real property which is the subject of the action, as- 
sert that section 77-1901, R. R. S. 1943, which pro- 
vides that after a parcel of real estate has been 
offered for sale for 2 consecutive years the county 
board shall make an order directing foreclosure, is, 
by virtue of the provisions of section 77-1858, R. R. S. 
1943, at least so far as the 2-year period is con- 
cerned, incorporated into or is a condition precedent 
to foreclosure under the provisions of section 77- 
1917.01, R. R. S. 1948. Section 77-1858, R. R. S. 1943, 
among other things, says: ‘‘... all provisions of 
said revenue law now in force with reference to the 
collection of taxes shall apply with equal force to all 
taxes and special assessments levied by said county, 
municipality, drainage district, or other political 
subdivision of the state.’’ The trial court sustained 
demurrers to the petition and dismissed the action. 
We reverse and remand for further proceedings. 

Section 77-1917.01, R. R. 8. 1943, insofar as perti- 
nent, provides as follows: ‘‘All cities, villages and 
sanitary and improvement districts in Nebraska 
shall have a lien upon real estate within their bound- 
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aries for all special assessments due thereon to the 
municipal corporation or district, which lien shall be 
inferior only to general taxes levied by the state and 
its political subdivisions. When such special assess- 
ments have become delinquent, without the real 
property against which they are assessed being first 
offered at tax sale by the tax sale certificate method 
or otherwise, the municipal corporation or district 
involved may itself as party plaintiff proceed in the 
district court of the county in which the real estate is 
situated to foreclose, in its own name, the lien for 
such delinquent special assessments in the same 
manner and with like effect as in the foreclosure of a 
real estate mortgage, except as otherwise specifi- 
cally provided by sections 77-1903 to 77-1917, which 
shall govern when applicable. . .. The remedy 
granted in this section to cities, villages and sani- 
tary and improvement districts for the collection of 
delinquent special assessments shall be cumulative 
and in addition to other existing methods.’’ 

Section 77-1901, R. R. 8. 1948, provides: ‘‘Counties 
shall have a lien upon real estate within their bound- 
aries for all taxes due thereon to the state, any gov- 
ernmental subdivision of the state, any municipal 
corporation and any drainage or irrigation district. 
After any parcel of real estate has been offered for 
sale for two consecutive years and not sold for want 
of bidders, the county board shall make and enter an 
order directing the county attorney to foreclose the 
lien for all taxes then delinquent, in the same man- 
ner and with like effect as in the foreclosure of real 
estate mortgages, except as otherwise specifically 
provided by sections 77-1903 to 77-1917.” 

Section 77-1858, R. R. S. 1943, provides: ‘‘Where- 
ever power is now given by the revenue laws of this 
state to the county treasurer of any county in this 
state to sell real estate, on which the taxes shall not 
have been paid as provided by law, it shall include 
the power to sell said real estate for all the taxes 
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and special assessments levied or hereafter levied 
by any county, municipality, drainage district, or 
other political subdivision of the state, and all provi- 
sions of said revenue law now in force with refer- 
ence to the collection of taxes shall apply with equal 
force to all taxes and special assessments levied by 
said county, municipality, drainage district, or other 
political subdivision of the state.’’ 

The position of the defendants must be rejected for 
a number of reasons. First, section 77-1917.01, R. R. 
S. 1943, was enacted in 1961, becoming effective on 
May 18, 1961. See Laws 1961, c. 387, §§ 1 and 2, pp. 
1182, 1183. That statute is an independent act, af- 
fording a remedy which did not previously exist, i.e., 
a direct foreclosure proceeding by the levying muni- 
cipality or district against the real estate which is 
subject to the special assessment lien. Previous to 
enactment of section 77-1917.01, R. R. S. 1943, cities, 
etc., were limited in the means by which they could 
collect delinquent assessments. They could not 
themselves bring an action for sale of the property. 
State ex rel. Ransom v. Irey, 42 Neb. 186, 60 N. W. 
601. County treasurers could, but were not required 
to, include the special assessments in a tax sale and 
the governmental subdivisions in that case could be- 
come the purchasers at the county treasurer’s tax 
sale, or could purchase from the county any tax sale 
certificate held by it and could then foreclose all 
liens. § 77-1810, R. R. S. 1943; Drainage District No. 
1 v. Kirkpatrick-Pettis Co., 140 Neb. 530, 300 N. W. 
582. They could, under some circumstances, exer- 
cise a right of redemption in a proceeding brought 
for the foreclosure of general taxes. Dent v. City of 
North Platte, 148 Neb. 718, 28 N. W. 2d 562. 

It is evident that before section 77-1917.01, R. R. S. 
1943, became law, the city or other subdivisions of 
government had no control in the enforcement of 
their liens for special assessments. The subdi- 
visions, therefore, were at the mercy of the county 
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boards and the county attorneys in the matter of col- 
lecting delinquent special assessments. It is a no- 
torious fact that in many cases counties were not, in 
fact, carrying out their statutory duties. The subdi- 
visions needed an independent remedy in order that 
they might meet the obligations for the payment of 
the bonds issued to pay for the various improve- 
ments. Such bonds would come due in a schedule 
established by the municipality at the time of issu- 
ance. See, sections 16-652, 16-653, 17-515, and 17-516, 
R. R. S. 1943, and 31-753 and 31-755, R. S. Supp., 1976, 
and the numerous other statutes which authorize the 
issuance of bonds to pay for the improvements and 
set the limits governing the due dates thereof. Un- 
der the circumstances outlined, the ability of the 
obligor to meet bond payment schedules could de- 
pend upon the action or inaction of the responsible 
county officials. 

It is presumed that the Legislature has full knowl- 
edge and information of the subject matter of the 
statute, as well as the relevant facts relating to prior 
law and existing pertinent legislation, and has acted 
with respect thereto. City of Grand Island v. Eh- 
lers, 180 Neb. 331, 142 N. W. 2d 770; Wilkinson v. 
Lord, 85 Neb. 136, 122 N. W. 699. 

Second, the substance of section 77-1917.01, R. R. 
S. 1943, and the time of its enactment are inconsist- 
ent with the theory of the defendants that the pre- 
viously quoted provisions of section 77-1858, R. R. S. 
1943, incorporate the 2-year delinquency provision of 
section 77-1901, R. R. S. 1943, into section 77-1917.01, 
R. R. 8. 1943. Section 77-1858, R. R. S. 1943, was en- 
acted at least as early as 1915. See Laws 1915, c. 
228, § 1, p. 531. It incorporated, so far as pertinent, 
“all provisions of said revenue law now in force.”’ 
This provision could incorporate section 77-1901, R. 
R. §. 1943, or its similar predecessors then in force, 
into then existing statutes. It could not, however, 
have the effect of incorporating section 77-1901, R. 
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R. S. 1948, into section 77-1917.01, R. R. S. 1948, which 
did not become law until 1961. 

The rule of in pari materia construction of statutes 
does not permit the use of a previous statute to con- 
trol by way of former policy, plain language of a 
subsequent statute, or to add a restriction not in- 
cluded in or expressly excluded from the later stat- 
ute. People ex rel. Pellow v. Byrne,. 272 Mich. 284, © 
261 N. W. 326. 

The subject matter of section 77-1858, R. R. 8. 1943, 
is the authorization to the county treasurer to in- 
clude special assessments in the sale of real estate 
at tax sale for general taxes. This statute is obvi- 
ously inconsistent with section 77-1917.01, R. R. S. 
1943, which pertains to the foreclosure of delinquent 
special assessments by the subdivision as plaintiff 
‘‘without the real property against which they are 
assessed being first offered at tax sale by the tax 
sale certificate method or otherwise.”’ 

Third, the provisions of section 77-1917.01, R. R. S. 
1943, are clear and unambiguous. That statute af- 
fords the subdivisions of government an additional 
remedy previously not available. Its express words 
exclude incorporation of section 77-1901, R. R. 8S. 
1943, for section 77-1917.01, R. R. S. 1948, contains no 
limitation ‘‘except as otherwise specifically pro- 
vided by sections 77-1903 to 77-1917, which shall gov- 
ern when applicable.’’ This is certainly as clear as 
if section 77-1917.01, R. R. S. 1948, expressly ex- 
cluded section 77-1901, R. R. S. 1943, by section num- 
ber. Where a statute is unambiguous, there is no 
need for construction. Chase v. Board of Trustees . 
of Nebraska State Colleges, 194 Neb. 688, 235 N. W. 
2d 223. 

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS. 
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Ms. ANNIE SNYGG, APPELLANT, V. CITY OF SCOTTSBLUFF 
POLICE DEPARTMENT, APPELLEE. 
266 N. W. 2d 76 


Filed May 17, 1978. No. 41524. 


1. Trial: Appeal and Error. The District Court is required to review 
the entire record, weigh the evidence, and determine what is the 
preponderance of the evidence. 

2. Administrative Law: Appeal and Error. Upon appeal to the 
District Court from an order of the Nebraska "ual Opportunity 


Commission the review is by trial de no ‘ecord. 

3. Administrative Law: Discriminati-~ 2 Equal Op- 
portunity Commission in decid’ _ of discrimination 
does not exercise legislative pov 

4. Administrative Law: Judgr- . Appeal and Error. Upon ap- 


peal to this court from a + ugment of the District Court in an ap- 
peal from the Nebraska Equal Opportunity Commission the judg- 
ment of the District Court will be affirmed if it is supported by 
substantial evidence. 


Appeal from the District Court for Scotts Bluff 
County: ROBERTO. HIPPE, Judge. Affirmed. 


J. L. Zimmerman‘of Atkins, Ferguson, Hahn, Zim- 
merman & Hansen, for appellant. 


Loren G. Olsson, for appellee. 


Paul L. Douglas, Attorney General, and Judy K. 
Hoffman, for amicus curiae. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BOSLAUGH, J. 

This is an appeal in a proceeding in which Ms. 
Annie Snygg, the complainant, filed a complaint 
with the Nebraska Equal Opportunity Commission 
in which she alleged she had been discriminated 
against by the respondent, City of Scottsbluff, in that 
she was denied employment as a police patrolman 
because of her sex. The complaint alleged discrim- 
ination in employment policies and practices in vio- 
lation of section 48-1104, R. R. S. 1943. 
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Pursuant to an order of the commission an eviden- 
tiary hearing was held by an examiner who found 
that the complainant had been discriminated against 
because of her sex and recommended that she be 
awarded back pay in the amount of $4,368. The 
commission adopted the findings and recommenda- 
tion of the examiner and ordered the respondent to 
pay $4,368 to the complainant together with attor- 
ney’s fees in the amount of $1,088.81. 

The respondent appealed to the District Court 
which found that the findings and order of the com- 
mission were arbitrary and not supported by a pre- 
ponderance of the evidence. The order of the com- 
mission was reversed and the complaint dismissed. 
The complainant has appealed to this court. 

The assignments of error all relate to the finding 
of the District Court that the findings and order of 
the commission were arbitrary and not supported by 
a preponderance of the evidence. An appeal to the 
District Court from an order of the commission is 
governed by section 48-1120, R. R. 8. 1943. This sec- 
tion provides that the determination by the District 
Court shall extend to all questions of law and fact 
presented by the entire record, and an order of the 
commission shall not be vacated, modified, or set 
aside unless the findings of the commission in sup- 
port of the order are unreasonable or arbitrary or 
“are not supported by a preponderance of the evi- 
dence.’’ The District Court is required to review the 
entire record, weigh the evidence, and determine 
what is the preponderance of the evidence. Duffy v. 
Physicians Mut. Ins. Co., 191 Neb. 233, 214 N. W. 2d 
471. The review in the District Court amounts to a 
trial de novo upon the record. 

The Attorney General as amicus curiae suggests 
that such a provision is unconstitutional under Scott 
v. State ex rel. Board of Nursing, 196 Neb. 681, 244 N. 
W. 2d 683, and similar cases. The Scott case is not 
applicable here because the Equal Opportunity Com- 
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mission exercises quasi-judicial power as distin- 
guished from legislative power. The Equal Oppor- 
tunity Commission performs no licensing function 
but merely determines rights of the parties under 
the Nebraska Fair Employment Practice Act. In 
this situation a provision for a de novo review is 
valid. 

The question presented by this appeal is whether 
the District Court in making an independent evalua- 
tion of the evidence could find that the complainant 
had not proved that she had been discriminated 
against because of her sex. Stated another way, the 
judgment must be affirmed unless the evidence was 
such that it compelled a finding that the complain- 
ant had been discriminated against because of her 
sex. 

The record shows the respondent followed the fol- 
lowing procedure when a vacancy occurred in the 
police department. The city manager, who was the 
appointing authority, would request the civil service 
commission to certify an eligible list. An appoint- 
ment to fill the vacancy would then be made from 
the list certified to the city manager by the civil 
service commission. 

The names which were certified to the city 
manager on each occasion were taken from another 
“eligible list’? which was compiled by the civil serv- 
ice commission after a competitive examination had 
been given to applicants. The names on this eligible 
list consisted of applicants who had passed both a 
written and an oral examination administered by the 
civil service commission. Names on this list re- 
mained eligible for certification for 1 year from the 
date the list was established. 

The complainant applied for the position of police 
patrolman on September 15, 1971. A written exam- 
ination was held on September 18, 1971, and an oral 
examination on September 27, 1971. At the oral ex- 
amination the then chief of police, Chief Teal, told 
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the complainant that he felt there was no place in the 
Scottsbluff police department for a woman at that 
time, but asked the complainant to take a position as 
dispatcher. She accepted a temporary appointment 
as dispatcher in November 1971. She was still a 
clerk-dispatcher at the time of her resignation on 
October 31, 1974. The record does not show the date 
on which she received a permanent appointment to 
the position of dispatcher. 

James Eckert succeeded Teal as chief of police in 
Scottsbluff in October 1973. 

On October 20, 1973, another examination for the 
position of police patrolman was held. The com- 
plainant took this examination and placed 6th in the 
group of 16 applicants who took the examination. 
The 6 high names with their respective scores were 
McCormick, 98, Rader, 97, Becker, 87, Settles, 85, 
Braun, 82, and Snygg, 81. All except Braun and 
Snygg received a veteran’s preference of 10 percent. 
From these six names an eligible list which con- 
sisted of Rader, Becker, and Settles was certified to 
the city manager on November 8, 1973. The city 
Manager appointed Rader who had placed second in 
the examination. 

Another vacancy occurred in July 1974, and an 
eligible list containing the names of Becker, Settles, 
and Braun was certified. From this list the city 
manager appointed Settles. 

Effective October 1, 1974, the city received a grant 
from the Nebraska Commission on Law Enforce- 
ment and Criminal Justice to be used to establish 
two additional positions of patrol officer. Since 
there would be two appointments to be made the 
civil service commission was required to certify a 
list of four names. On the list of the six high names 
from the October 20, 1973, examination, only the 
complainant remained as an eligible person who 
was interested in the position. 

An examination was held on October 5, 1974, from 
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which the civil service commission compiled a new 
eligible list of eight names. The complainant did 
not take this examination but she remained eligible 
on the basis of her score on the October 20, 1973, 
examination. 

To fill the two new positions the civil service com- 
mission certified a list of four names which included 
the complainant. The 4 names and their scores 
were as follows: Griggs, 99.7; Betancur, 98.7; 
Boehler, 96.0; Snygg, 81.0. All these scores except 
the complainant’s included a veteran’s preference of 
10 percent. The record indicates Boehler became 
disqualified. 

The chief of police recommended the appointment 
of Griggs and Betancur primarily on the basis of 
their prior experience and training. When the com- 
plainant learned of the recommendation from Chief 
Eckert she resigned from the department the follow- 
ing day. 

The evidence which has been summarized was 
sufficient for the trial court to find that the com- 
plainant had not been appointed to the position of po- 
lice patrolman, not because she was a woman, but 
because in each instance there had been better qual- 
ified applicants available who were eligible for the 
position. 

There is additional evidence, much of which is in 
dispute, from which varying inferences might be 
drawn. For example, there was evidence that in a 
conversation with Officer Lieurance, Chief Eckert 
had stated that he ‘‘would never hire the obese 
bitch.”’ Eckert testified that he did not recall the 
conversation and to the best of his knowledge had 
not made a statement anything like that. The chief 
did say that he felt the complainant was obese and 
he was not ‘‘extremely optimistic about her chances 
of a physical.” Lieurance testified that Chief 
Eckert had said that women were useful in a police 
department; that Eckert had worked with them sat- 
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isfactorily in St. Louis; and that a lot of outstanding 
police officers were women. 

It is unnecessary to discuss the other evidence be- 
cause there was nothing in the record which would 
compel a finding by the District Court that the com- 
plainant had been discriminated against because of 
her sex. 

The findings and judgment of the District Court 
are supported by substantial evidence and must be 


affirmed. 
AFFIRMED, 


BARBARA SMITH, ALSO KNOWN AS BARBARA HARRISON, 
APPELLANT, V. DELBERT D. SMITH, APPELLEE. 
265 N. W. 2d 855 


Filed May 17, 1978. No. 41527. 


1. Courts: Divorce: Infants: Child Support. Where a divorce 
decree provides for the payment of stipulated sums monthly for 
the support of a minor child or children, contingent only upon a 
subsequent order of the court, such payments become vested in the 
payee as they accrue. The courts are without authority to reduce 
the amounts of such accrued payments. 

2. Equity: Time. Where the obligation is clear and its essential 
character has not been changed by lapse of time, equity will en- 
force a claim of long standing as readily as one of recent origin, 
especially between the immediate parties to the litigation. 

3. Equity: Laches. The defense of laches prevails only when it has 
become inequitable to enforce the claimant’s right, and it is not 
available to one who has caused or contributed to the cause of 
delay or to one who has had it within his power to terminate the 
action. 

4. Courts: Child Support: Estoppel. This court does not have 
authority to reduce past-due installments of child support. This is 
not to say, however, that it may not find in a proper case that a 
party has equitably estopped herself from collecting installments 
accruing after some affirmative action which would ordinarily 
terminate future installments. 

5. Adoption: Child Support. The securing of the consent of the 
father to an adoption by another of his child is such action which by 
its nature should terminate further liability for child support. 

6. Estoppel: Equity: Public Policy. Equitable estoppel is based 
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upon grounds of public policy and good faith and is interposed to 
prevent injustice and inequitable consequences. Ordinarily, there 
must be a reliance in good faith upon statements or conduct of 
the party to be estopped and a change of position by the party 
claiming the estoppel to his injury, detriment, or prejudice. 


Appeal from the District Court for Douglas County: 
JAMES M. MURPHY, Judge. Reversed and remanded. 


Russell S. Daub, for appellant. 


James M. Davis of Dolan, Dinsmore & Davis, for 
appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


SPENCER, J. 

The appellant, Barbara Smith Harrison, appellee 
Delbert D. Smith’s divorced wife, appeals from an 
order enjoining her from taking any action to en- 
force her claim for child support and ordering her to 
pay appellee the sum of $1,101.31, which she had re- 
ceived from him as the result of garnishment orders. 
We reverse. 

Appellant and appellee were divorced on May 23, 
1952. No application was ever made to modify the 
divorce decree until the present action. The decree 
provided as follows: ‘‘The court further finds that 
as a result of said marriage one child has been born, 
namely, Susan Lynn Smith, now age fifteen (15) 
months, and that plaintiff is a fit and proper person 
to have the exclusive care, custody and control of 
said minor child, subject to visitation by the defend- 
ant at reasonable intervals. 

“‘The court further finds that the defendant should 
pay to the plaintiff, or as she may direct, for the 
support and maintenance of said minor child at the 
rate of Five Dollars ($5.00) per each week for a pe- 
riod of six (6) months from the date of this decree, 
and thereafter at the rate of Ten Dollars ($10.00) per 
each week until said minor child becomes of legal 
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age or is emancipated by marriage or until the fur- 
ther order of this court.’’ 

Delbert’s child support payments were made for 
approximately 9 months through his mother. At the 
direction of Barbara, they were paid to a babysitter. 
During this period of 9 months, Delbert made no at- 
tempt to see his daughter. At the time of the last 
payment, the babysitter advised Delbert’s mother 
that the child was no longer with her and she did not 
know where the mother and child were living. The 
record is undisputed that Barbara lived in the 
Omaha area for approximately 5 years after the 
decree was entered. In 1957 she moved to Illinois, 
but returned to Omaha in 1959 where she lived until 
1961. From 1961 until 1969, she lived out of the state. 
The minor child of the parties, Susan Lynn Smith, 
was married August 16, 1968. 

Barbara testified she asked Delbert for money a 
couple of times and Delbert told her she had two 
choices: She could either take Susan and support 
her and take care of her because he never wanted to 
see her again, or he would take Susan away and she 
would never see her again. This happened after the 
divorce became final. One of these occasions oc- 
curred in a Brandeis store in Omaha. Delbert de- 
nies ever being asked for money. 

Barbara further testified before she moved to IIli- 
nois she attempted to locate Delbert but could not do 
so. She called his father and he told her he had no 
idea where Delbert was. The testimony is undisputed 
that during a portion of this time Delbert had an un- 
listed telephone number. 

Delbert made no attempt to locate Barbara or his 
daughter from the time of the divorce until the pres- 
ent action, although he knew where his former 
wife’s sister could be reached in Omaha. Delbert 
admits he made no attempt to communicate with his 
daughter after 1952. He testified he had a telephone 
conversation with Barbara about 4 years after the 
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divorce, but she did not tell him at that time where 
she was living or make any demand on him for child 
support. The next time he heard from his wife was 
in 1963. At that time he took his daughter out to din- 
ner. This was the only time he saw her after the 
divorce became final. 

Defendant’s motion to modify the decree prayed 
that the court modify the decree retroactively by 
terminating the child support payments which were 
due under the terms of said decree from the time 
when plaintiff denied defendant his right to reason- 
able visitation, from the time plaintiff removed said 
minor child from the state, or from the time said 
minor child was adopted by William R. Harrison, 
whichever was ‘“‘soonest,’’ and for all other relief the 
court deemed equitable. 

The record does not indicate that Barbara denied 
Delbert any right of visitation except as that may be 
inferred from the fact that she did remove the child 
from the jurisdiction. This was done sometime in 
late 1957. 

The record reflects that the adoption proceedings 
were never finalized. It does indicate, however, 
that on the 6th day of September 1957, the District 
Court gave its permission to Barbara Kathleen Har- 
rison and William R. Harrison, her husband, for the 
adoption of Susan Lynn Smith. The consent recited 
that both Barbara and Delbert, the parents of said 
child, had given their written consent to said adop- 
tion. Barbara testified that because of the subse- 
quent removal of the Harrisons from Nebraska, the 
adoption was never completed. 

The trial court herein ordered Barbara to pay 
Delbert the sum of $1,101.31, which was the amount 
received by her as the result of garnishment orders 
during 1976. The court further directed the clerk of 
the District Court to pay all funds in his possession, 
being the proceeds of an additional garnishment, to 
Delbert. The court then permanently enjoined Bar- 
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bara from taking any action to enforce her claim for 
child support against the defendant, his wages, or 
his property, both real and personal. It further 
decreed that each party was to pay his own attorney 
and any costs incurred in the action. The court 
stated it entered this order in the exercise of its 
general powers of equity and, in reaching this deci- 
sion, the court considered the particular equitable 
principles of ‘‘laches’’ and the ‘‘clean hands doc- 
trine.’’ 

The rule is well established in this jurisdiction: 
‘‘Where a divorce decree provides for the payment 
of stipulated sums monthly for the support of a 
minor child or children, contingent only upon a sub- 
sequent order of the court, such payments become 
vested in the payee as they accrue. The courts are 
without authority to reduce the amounts of such 
accrued payments.’’ Ruehle v. Ruehle, 169 Neb. 23, 
97 N. W. 2d 868 (1959). 

The record is undisputed that the defendant, Del- 
bert, made no attempt to see his daughter subse- 
quent to the divorce. Whatever payments were 
made on the judgment, and there is no proof of 
exactly how much was paid, were paid through his 
mother. Delbert testified this was done for approxi- 
mately 9 months. There is no statute of limitations 
involved. Under section 42-371, R. S. Supp., 1976, 
liens for child support are enforceable for a period of 
10 years after the child becomes of age. Nor does it 
appear that plaintiff's claim is barred by laches. 
Laches does not result from the mere lapse of time 
but from the fact that during the lapse of time 
changed circumstances inequitably work to the dis- 
advantage or prejudice of another if the claim is al- 
lowed to be enforced. Campbell v. Kirby, 195 Neb. 
610, 239 N. W. 2d 792 (1976). 

‘‘Where the obligation is clear and its essential 
character has not been changed by lapse of time, 
equity will enforce a claim of long standing as 
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readily as one of recent origin, especially between 
the immediate parties to the litigation.’” Lammers 
v. Lammers, 193 Neb. 836, 229 N. W. 2d 555 (1975). 

“The defense of laches prevails only when it has 
become inequitable to enforce the claimant’s right, 
and it is not available to one who has caused or con- 
tributed to the cause of delay or to one who has had 
it within his power to terminate the action.’’ Fin- 
nern v. Bruner, 167 Neb. 281, 92 N. W. 2d 785 (1958). 

The defense of laches is not available to defend- 
ant. He is not without fault herein. It is evident he 
had very little interest in visitations with his daugh- 
ter. From the time of the divorce he made no effort 
to see her until the decree became final and the oc- 
casion when this was done is not described in the 
record. Any payments made were made through 
his mother. The child and her mother remained in 
the jurisdiction at least into September of 1957. 
Defendant, who was a civilian employee of the po- 
lice department, made no attempt to locate them, 
although he readily could have done so. Further, if 
defendant was worrying about visitations, it would 
have been an easy matter for him to have applied to 
the District Court for relief. 

A different question is presented, however, by the 
order of the District Court consenting to the adoption 
of Susan Lynn, the minor child, by William R. Harri- 
son, the then husband of Barbara Smith Harrison. 
While the record indicates the adoption was not com- 
pleted, it was pending in the county court of Douglas 
County at the time the District Court gave its con- 
sent. Shortly thereafter, Susan Lynn Smith left the 
jurisdiction with her mother and her mother’s hus- 
band, William R. Harrison, who is since deceased. 

Delbert had given written consent to the adoption. 
He had every reason to believe it would be com- 
pleted and that William R. Harrison, his former 
wife’s then husband, would assume custody and sup- 
port of Susan Lynn. Delbert should have followed 
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through to be certain the adoption proceedings were 
finalized, or should have had an order entered ter- 
minating all future child support payments from and 
after the consent to the adoption. He did not do so 
but assumed it had been done and pleaded the adop- 
tion as a defense herein. 

We are met with the rule this court is without 
authority to reduce the amounts of accrued child 
support payments. We continue to adhere to that 
rule unless equitable estoppel is present. Here we 
find that Barbara, by securing the written consent of 
Delbert to the adoption of Susan Lynn by her then 
husband, William R. Harrison, has _ equitably 
estopped herself, with the result that she has waived 
her right to further child support payments from and 
after the time the adoption should have been com- 
pleted. 

William R. Harrison was in the military service. 
He left the Omaha area when he was transferred to 
another base in the latter part of 1957. The record 
does not indicate that any allowance was received 
by him for the child from the federal government, 
because that matter was not covered in any way in 
the hearing. It is reasonable to assume, however, 
that this was the purpose of the adoption proceed- 
ings, and this result may have been achieved by the 
consent of the District Court to an adoption. 

William R. Harrison died in 1959, at which time 
Barbara returned to the Omaha area with Susan. 
While Barbara was married to Harrison, Susan did 
use the Harrison name. In all equity and fairness, 
Delbert should have been relieved from child sup- 
port payments from the time that an adoption pro- 
ceeding could have been finalized. For the purpose 
of this decision, we assume that could have been ac- 
complished during the remaining part of 1957, and 
determine that all child support payments should 
have terminated as of January 1, 1958. 

The application of a doctrine of equitable estoppel 
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herein may seem to be a departure from the rule 
heretofore enunciated in Ruehle v. Ruehle, supra. 
That, however, is not the case. The divorce court, 
upon the petition of the mother and her then hus- 
band, gave its consent to the adoption. It made a 
specific finding that the father of the child had given 
his written consent to the adoption by the then hus- 
band of the mother. A further order should have 
been entered terminating future installments of 
child support. While the adoption proceedings pend- 
ing in the county court were not thereafter com- 
pleted, Delbert was not aware this had not been 
done. He had every reason to expect they would be 
completed in a normal manner and that he would 
have no further responsibility for the support of his 
child. 

This court does not have authority to reduce past- 
due installments of child support. This is not to say, 
however, that it may not find in a proper case that a 
party has equitably estopped herself from collecting 
installments accruing after some affirmative action 
which would ordinarily terminate future install- 
ments. The securing of the consent of the father to 
an adoption by another of his child is such action 
which by its nature should terminate further liability 
for child support. 

The courts of other jurisdictions are not in agree- 
ment as to whether a consent to an adoption will 
terminate future child support installments if the 
adoption is not completed. We believe strong equit- 
able considerations support those cases holding it 
should do so. See, Rodgers v. Rodgers, 505 S. W. 2d 
138 (Mo. App., 1974); Anderson v. Anderson, 63 III. 
App. 2d 358, 211 N. E. 2d 492 (1965); Larsen v. Lar- 
sen, 9 Utah 2d 160, 340 P. 2d 421 (1959). See, also, 
Schofield v. Schofield, 260 Iowa 565, 149 N. W. 2d 810 
(1967). 

We said in Breslow v. City of Ralston, 197 Neb. 
346, 249 N. W. 2d 205 (1977): ‘‘Equitable estoppel is 
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based upon grounds of public policy and good faith 
and is interposed to prevent injustice and inequitable 
consequences. Ordinarily, there must be a reliance 
in good faith upon statements or conduct of the party 
to be estopped and a change of position by the party 
claiming the estoppel to his injury, detriment, or 
prejudice.”’ 

‘‘A party is held to a representation made or a po- 
sition assumed, where otherwise inequitable conse- 
quences would result to another who, having the 
right to do so under all the circumstances of the 
case, has, in good faith relied thereon.’’ Pester v. 
American Family Mut. Ins. Co., 186 Neb. 793, 186 N. 
W. 2d 711 (1971). 

We reverse the judgment of the trial court in all 
particulars. We have some difficulty in understand- 
ing why this unpaid child support judgment was not 
called to the defendant’s attention long before the 
present action. We make this observation because 
the record indicates defendant acquired real prop- 
erty during this period. The abstract of the prop- 
erty, if one were brought down to date, should have 
indicated the existence of the judgment lien. 

In any event, we find that plaintiff, Barbara Smith 
Harrison, has a valid and subsisting judgment lien 
from and after May 23, 1952, but we terminate her 
right to collect child support payments from and 
after January 1, 1958. We remand this cause with 
directions to determine the amount due Barbara 
Smith Harrison on said judgment, with interest at 
the legal rate on the unpaid installments as each 
accrued, from and after May 23, 1952, until paid. 
We further direct that no credits be allowed to Del- 
bert Smith for any payments made unless and until 
the exact amount of said payments are proved. The 
amount realized by the plaintiff through garnish- 
ment proceedings should be applied on said judg- 
ment. 

The judgment is reversed and the cause is re- 
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manded to the District Court for further proceedings 
in accordance with this opinion. All costs are taxed 
to the defendant. 

REVERSED AND REMANDED. 


V.P.O., INC., A CORPORATION, APPELLANT, V. GEORGE A. 
MONEY, APPELLEE. 
266 N. W. 2d 79 


Filed May 17, 1978. No. 41531. 


1. Agency: Contracts: If a contract is made with a known agent 
acting within the scope of his authority for a disclosed principal, 
the contract is that of the principal alone and the agent cannot be 
held liable thereon. 

2. Trial: Judgments. The judgment of a trial court in an action at 
law where a jury has been waived has the effect of a verdict of a 
jury and will not be set aside on appeal unless clearly wrong. 

3. Trial: Judgments: Evidence. In determining the sufficiency of 
the evidence to sustain a judgment, the evidence must be consid- 
ered most favorably to the successful party and every contro- 
verted fact must be resolved in that party’s favor. If there is a 
conflict in the evidence, this court will presume that the contro- 
verted facts were decided by the trial court in favor of the success- 
ful party and the findings will not be disturbed on appeal unless 
clearly wrong. 


Appeal from the District Court for Douglas County: 
RUDOLPH TESAR, Judge. Affirmed. 


Tyler B. Gaines of Gaines, Otis, Mullen & Carta, 
for appellant. 


Jack W. Marer and Diane C. Sonderegger of 
Marer, Venteicher, Strasheim, Seidler, Laughlin, 
Lazer & Murray, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, C. J. 

Plaintiff, a Nebraska corporation, brought this ac- 
tion against the defendant, an individual, to recover 
the purchase price of 45 drums of N-propyl alcohol 
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allegedly purchased by him from the plaintiff. The 
defendant answered with essentially a general de- 
nial. This action was consolidated for trial with an- 
other action by the plaintiff against a corporation, 
with which the defendant is affiliated, Economy 
Products, Inc., for the purchase price of certain 
mixing equipment. Both actions were tried to the 
court without a jury. 

On May 5, 1977, the District Court entered its judg- 
ment and findings as follows: ‘‘ * * * the Court now 
finds in favor of the defendant and against the plain- 
tiff on plaintiff’s amended petition. The Court fur- 
ther finds that there was a sale of alcohol, but that 
the purchaser of same was Economy Products, Inc. 
and not the defendant. 

“It is therefore ordered, adjudged and decreed 
that judgment is hereby entered in favor of the de- 
fendant, George A. Money, and against the plaintiff 
* KK? 

Plaintiff filed an ‘‘Alternative Motion to Correct 
Judgment or for New Trial’? which was overruled, 
and now appeals. We affirm the judgment of the 
District Court. 

Plaintiff reads the decree as containing inconsist- 
ent findings. As we interpret it, however, the 
decree, while perhaps not drafted in the most exact 
terminology, is entirely harmonious. 

In its second amended petition, plaintiff sought re- 
covery from the defendant, as an individual, for the 
price of 45 drums of N-propyl alcohol allegedly pur- 
chased from it by the defendant. Defendant an- 
swered with a general denial. The record discloses 
that the defendant raised two basic defenses to 
plaintiff’s claim at trial: First, that the transaction 
involved was not an absolute sale but rather a condi- 
tional sale, and that the conditions which would have 
entitled plaintiff to payment never occurred; and 
second, that at all times relevant the defendant, in 
his business dealings with the plaintiff, was acting 
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as the representative or agent of various corpora- 
tions and not as an individual. As we read the de- 
cree of the District Court, dated May 5, 1977, the Dis- 
trict Court, in essence, found that there was an abso- 
lute sale of the alcohol, but that the defendant (who 
was sued as an individual) was not liable for the pur- 
chase price because at all times relevant he was act- 
ing as agent for a disclosed principal, Economy 
Products, Inc. “If a contract is made with a known 
agent acting within the scope of his authority for a 
disclosed principal, the contract is that of the princi- 
pal alone and the agent cannot be held liable there- 
on.’’ Fisher v. Beebe & Runyan Furniture Co., 200 
Neb. 349, 263 N. W. 2d 826 (1978). Consequently, the 
District Court dismissed plaintiff’s petition against 
the defendant. 

The judgment of a trial court in an action at law 
where a jury has been waived has the effect of a 
verdict of a jury and will not be set aside on appeal 
unless clearly wrong. Crane Co. v. Roberts Supply 
Co., 196 Neb. 67, 241 N. W. 2d 516 (1976). In deter- 
mining the sufficiency of the evidence to sustain a 
judgment, the evidence must be considered most 
favorably to the successful party and every contro- 
verted fact must be resolved in that party’s favor. 
If there is a conflict in the evidence, this court will 
presume that the controverted facts were decided by 
the trial court in favor of the successful party and 
the findings will not be disturbed on appeal unless 
clearly wrong. Henkle & Joyce Hardware Co. v. 
Maco, Inc., 195 Neb. 565, 239 N. W. 2d 772 (1976). 

Neither party contests, on appeal, the correctness 
of the District Court’s finding that a sale of the alco- 
hol did in fact occur. There is ample evidence in the 
record to sustain this finding, and we shall, there- 
fore, not review in this opinion this evidence in de- 
tail. The gravamen of plaintiff's appeal is whether 
or not there is sufficient evidence to support the Dis- 
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trict Court’s finding that the defendant was not per- 
sonally liable on the sale of alcohol. 

Willis Winstrom, president of the plaintiff, testi- 
fied that he had done business with George Money 
and Economy Products, Inc., prior to the transac- 
tion in question and that he knew the name through 
trade channels. He stated that plaintiff first started 
doing business with George Money, or Economy 
Products, Inc., in 1966 or 1967. He testified he was 
sure that this account was carried on their books as 
‘‘Economy Products,’’ and that this is the way they 
were billed and how invoices were made out. 

Winstrom further testified that during the summer 
of 1974, when this transaction took place, he had no 
personal knowledge whether Economy Products was 
incorporated or not. He testified that, ‘‘I looked at 
George Money as George Money.” It was his under- 
standing that Economy Products, Inc., was just a 
trade name, a company name. He admitted on 
cross-examination that he knew George Money was 
connected with Economy Products, Inc., but stated 
that he was of the opinion that George Money was 
doing business as Economy Products and never in- 
quired as to its corporate status. 

Plaintiff originally filed this action against George 
Money doing business as Economy Products. When 
it was subsequently learned that Economy Products 
was incorporated the action was continued against 
George Money, individually. Winstrom testified 
that during a conversation in his office on August 24, 
1974, essential to this transaction, he did not recall 
Money every mentioning the names of Economy 
Products or Shepard Laboratories. The record 
shows that after the alcohol was received by plain- 
tiff, it was shipped by plaintiff, via a commercial 
truck company, to premises which were rented and 
occupied by Economy Products. 

George Money testified that he started working for 
Economy Products around 1962 and that it was a 
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corporation then. He stated that Economy Products 
was incorporated in the State of Iowa and that in the 
latter part of 1973 it was admitted to do business in 
the State of Nebraska. Money testified that he be- 
came the principal stockholder in Economy Prod- 
ucts around 1969 and at the relevant times was and 
currently is president of Economy Products. In ad- 
dition to being Economy’s president, Money stated 
that he is its general manager and in charge of all 
its business operations and its properties, owned or 
leased. At the relevant times to this transaction, 
Economy Products owned 51 percent of a business 
enterprise known as Shepard Laboratories. Money 
was then the president of Shepard Laboratories. 

Money testified that he started doing business with 
the plaintiff in 1966. He stated that he paid all his 
bills with plaintiff as Economy Products with Econ- 
omy Products’ checks. 

Money specifically testified that in all his dealings 
with the plaintiff he was dealing on behalf of 
Economy Products, Inc. He stated that he was 
dealing for Economy Products and not for George 
Money personally. He testified that in his conversa- 
tions with representatives of the plaintiff he never 
said that he would personally purchase the alcohol. 
He stated that, but for his stock in Economy Prod- 
ucts, Inc., he has no other business and that he 
would have no use for this personally, nor was he 
personally engaged in any business that would have 
any use for the alcohol. 

The following from the deposition of George 
Money was read into evidence. 

‘‘Q. Did you indicate to them that you were act- 
ing for Shepard, or were you acting for Shepard? 

‘“‘A, Well, I assumed they understood that. I 
don’t recall making any specific statements about 
it.” 

Exhibit 3 is an invoice from plaintiff dated August 
30, 1974, for the alcohol. It indicates: “SOLD TO: 
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Economy Products, Mr. George Money, 1521 North 
1ith Street, Omaha, Nebraska. SHIP TO: Same.”’ 
Exhibit 4 is a letter from Willis Winstrom, dated 
March 21, 1975, concerning payment for the alcohol. 
It is addressed to: ‘‘Mr. George Money, Economy 
Products Company Inc.’’ (Emphasis supplied.) 
Exhibit 5 is a letter from plaintiff's attorney, dated 
June 13, 1975, concerning payment for the alcohol. 
It is addressed to: ‘‘Economy Products. Attn: Mr. 
George Money.’”’ Exhibit 7 is a memo from George 
Money, dated September 2, 1975, to plaintiff, seeking 
to return the alcohol. It bears the letterhead of 
“Economy Products Company, Inc.’’ (Emphasis 
supplied.) 

There is sufficient evidence to support the District 
Court’s finding that the defendant did not individu- 
ally purchase the alcohol, but that he did so as agent 
and representative of a disclosed principal, Econ- 
omy Products, Inc. 

The judgment of the District Court is correct and 
is affirmed. 

AFFIRMED, 


J. PAUL MCINTOSH ET AL., APPELLEES AND CROSS- 
APPELLANTS, Vv. OTTO J. BORCHERS ET AL., 
APPELLANTS AND CROSS-APPELLEES. 

266 N. W. 2d 200 


Filed May 24, 1978. No. 41399. 


1. Vendor and Purchaser: Contracts: Property. Where a vendee, 
under, and in reliance upon, an unacknowledged contract to pur- 
chase a homestead makes valuable improvements thereon and the 
vendor fails or refuses to carry out the contract, the vendee may 
recover for such improvements to the extent they enhance the 
value of the property. 

2. Trial: Judgments. When the evidence is conflicting, the verdict 
of a jury will not be set aside on appeal unless it is clearly wrong. 


Appeal from the District Court for Madison Coun- 
ty: EUGENE C. MCFADDEN, Judge. Affirmed. 
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Vincent J. Kirby, for appellants. 


William E. Holland of Kutak Rock Cohen Camp- 
bell Garfinkle & Woodward, for appellees. 


Heard before SPENCER, McCown, CLINTON, and 
BRODKEY, JJ., and Coapy, District Judge. 


Coaby, District Judge. 

This argument first came to the attention of this 
court in McIntosh v. Borchers, 196 Neb. 109, 241 N. 
W. 2d 534 (1976), when it was held that an unac- 
knowledged contract for the sale of certain real es- 
tate was invalid and unenforceable under section 40- 
104, R. R. S. 1948. The cause was remanded for fur- 
ther proceedings on plaintiffs’ claims for restitution 
and damages. That opinion sets out the facts in de- 
tail. 

Plaintiffs, being husband and wife, attempted to 
purchase an 160-acre farm which was the homestead 
of the defendants who were also husband and wife. 
The written contract was dated January 26, 1974, 
and the plaintiffs took possession on or about March 
1, 1974. Some of the ground was fertilized, planted 
to corn, and tilled and harvested in the fall. During 
that summer, plaintiffs attempted to improve the 
farm by removing fences, removing trees and brush, 
leveling land, laying a natural gasline, finding and 
digging an irrigation well, and installing a center 
pivot irrigation system. In December of that year, 
they again fertilized. Before February 12, 1975, the 
parties became aware of the homestead laws. At 
that time, the defendants sold the same farm and 
homestead to Freudenburg and Reeves, also defend- 
ants herein and hereinafter referred to as the ‘‘other 
defendants’”’ in this opinion. This second contract 
was acknowledged and the other defendants farmed 
the place in 1975. Plaintiffs sold that part of the 
center pivot system which was not considered real 
estate to the other defendants in that same year. 
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The matter of restitution and damages went to 
trial by jury. At the same time, the trial judge di- 
rected that plaintiffs were entitled to a refund of the 
payments made under the terms of the 1974 con- 
tract. The trial court also dismissed Freudenburg 
and Reeves as parties to the law suit. Upon inspec- 
tion of the verdict form returned by the jury and the 
written instructions given, we can state that the jury 
awarded plaintiffs $8,140 for return of payments 
made, awarded plaintiffs $25,000 for the enhance- 
ment of defendants’ farm because of improvements 
made, and awarded defendants $11,000 as the 1975 
crop year rental. 

The defendants have appealed from that part of 
the jury verdict finding for the plaintiffs in the sum 
of $25,000. The plaintiffs have cross-appealed from 
that portion awarding $11,000 to defendants and the 
trial court’s decision to dismiss Freudenburg and 
Reeves from and out of the law suit. 

The defendants insist that plaintiffs are not enti- 
tled to restitution or damages and have taken the po- 
sition that plaintiffs cannot claim the benefits of the 
Occupying Claimants Act, section 76-301, R. R. S. 
1943. We do not decide whether that act applies to 
this case because the case was tried and submitted 
to the jury on another theory. In no way would the 
Occupying Claimants Act improve upon or affect the 
jury’s decision. 

In a similar case, this court has already held that 
there is a right to recover for improvements to the 
extent that they enhance the value of the property at 
the time possession is surrendered even when the 
plaintiff has no right to claim the benefits of the Oc- 
cupying Claimants Act. Wlaschin v. Affleck, 167 
Neb. 403, 93 N. W. 2d 186 (1958). Causes of action re- 
lying on principles of unjust enrichment and quasi- 
contract do exist in this state. Ladenburger v. 
Platte Valley Bank of North Bend, 180 Neb. 167, 141 
N. W. 2d 766 (1966); Bush v. Kramer, 185 Neb. 1, 173 
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N. W. 2d 367 (1969); Clark & Enersen, Hamersky, §S., 
B. & T., Inc. v. Schimmel Hotels Corp., 194 Neb. 810, 
235 N. W. 2d 870 (1975). 

Without a finding that the other defendants, 
Freudenburg and Reeves, benefited from the im- 
provements placed by plaintiffs on the property and 
because it was neither alleged nor proved that the 
other defendants committed or participated in any 
fraud, misrepresentation, or other wrongful conduct, 
an action against the other defendants does not lie 
on a theory of restitution and unjust enrichment. 
Haggard Drilling, Inc. v. Greene, 195 Neb. 136, 236 
N. W. 2d 841 (1975). Because plaintiffs have never 
requested the initiation of procedures set forth in the 
Occupying Claimants Act and, in particular, section 
76-303, R. R. S. 1943, we again decline to consider 
that act or order a new trial so that a lien might be 
placed upon the premises. 

Having disposed of the confusion raised by the 
above-mentioned issues or suggestions, the conten- 
tions remaining are rather routine. Each of the fol- 
lowing paragraphs will discuss a single issue. 

Defendants insist that the court should have re- 
quired the jury to find that the plaintiffs made the 
improvements in good faith. Upon inspection of the 
record, we find no evidence of bad faith on the part 
of plaintiffs in any way. All the parties herein were 
equally aware or unaware of the law. 

Defendants contend that the court should have de- 
fined the word improvements as meaning lasting 
and permanent. They also object to the receipt in 
evidence of the cost of applied fertilizer over rather 
general objections. We assume such costs were of- 
fered to prove necessary and reasonable rental ex- 
pense and costs of operations. The defendants did 
not submit a specific instruction in regard to the re- 
lationship of applied fertilizer and improvements. 

Defendants argue that the evidence received did 
not and could not justify a verdict for $25,000 en- 
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hanced value. The court instructed the jury that 
plaintiffs had to prove that the improvements con- 
tributed by plaintiffs increased the fair and reasona- 
ble market value of defendants’ land and the amount 
of the increase, if any. Mr. Borchers, seller-defend- 
ant herein, testified that the improvements de- 
creased the overall value of the land. A realtor tes- 
tified that the value was increased by more than 
$300 an acre. There was other evidence within those 
limits. 

In the same vein, plaintiffs complain that the evi- 
dence will not support the jury’s verdict of $11,000 as 
the 1975 rental value. While we agree that the rent- 
al award is at the very most upper limit of the evi- 
dence, we will not interfere with the verdict of the 
jury in this case. In Kennedy v. Department of 
Roads & Irrigation, 150 Neb. 727, 35 N. W. 2d 781 . 
(1949), and in many other cases, we have held that 
when the evidence is conflicting, the verdict of a 
jury will not be set aside unless it is clearly wrong. 

AFFIRMED, 


EINZO F‘LORIDIA, APPELLEE, V. JAMES F‘ARLEE ET AL., 
APPELLANTS. 
266 N. W. 2d 204 


Filed May 24, 1978. No. 41467. 


Trial: Courts: Judgments. Where the facts adduced to sustain an 
issue are such that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the question as a 
matter of law rather than to submit it to a jury for determination. 

Appeal from the District Court for Douglas Coun- 

ty: JOHN C. BURKE, Judge. Affirmed. 


Stephen A. Davis and Patrick B. Donahue of Cas- 
sem, Tierney, Adams & Gotch, for appellants. 


Ronald H. Stave and Joseph S. Daly of Emil F. 
Sodoro Law Offices, for appellee. 
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Heard before WHITE, C. J., BOSLAUGH, CLINTON, and 
WHITE, JJ., and COLWELL, District Judge. 


COLWELL, District Judge. 

Defendants appeal from a jury verdict and judg- 
ment against them awarding $50,000 damages to 
plaintiff for personal injuries and related damages 
received in an intersection two-car accident. Plain- 
tiff, age 15 years, was a passenger in a car driven by 
David Skutnik which collided with a car owned by 
defendant James Farlee, and driven by his son, J. 
John Farlee, age 18 years, who will hereafter be 
called Farlee. At the close of the evidence upon 
plaintiff's motion, the trial court found the negli- 
gence of Farlee was the proximate cause of the acci- 
dent. The issue of plaintiff’s injuries and damages 
was submitted to the jury. The only issue on appeal 
here is defendants’ claim that it was error for the 
court to direct on the issue of liability. We affirm. 

Plaintiff's specific allegations of negligence were 
lookout, speed, control, failure to accord right-of- 
way, and violation of statutes. Defendants by their 
separate answers denied negligence. There was no 
issue of either contributory negligence, intervening 
cause, or that driver Skutnik was negligent. The 
parties stipulated that the defendants’ car was being 
used for a family purpose. 

The accident occurred on August 4, 1972, about 4 
o’clock p.m. at the intersection of 108th Street and 
West Center Road, Omaha, Douglas County, Nebras- 
ka. The street surface was dry and visibility was 
clear. West Center Road is a four-lane east-west 
street, with a dividing median, having turning lanes 
for traffic turning left from each direction. At the 
time of, and just prior to, the collision the traffic 
light for eastbound and westbound traffic at the in- 
tersection was green. 

Prior to impact, Farlee was proceeding west on 
West Center Road. He had stopped for about 1 min- 


VOL. 201] JANUARY TERM, 1978 41 


Floridia v. Farlee 


ute in the left turning lane waiting for traffic to clear 
and to complete a left-hand turn south onto 108th 
Street. In the outside eastbound lane of West Center 
Road, about one car length west of the edge of the 
intersection, there was a stalled car with several 
cars stopped back of it, extending back more than a 
block. One of these cars was the Skutnik car. While 
Farlee was stopped and waiting to make a left-hand 
turn, he looked west as far as 120th Street and saw 
no approaching eastbound cars in the inside lane of 
West Center Road. Skutnik pulled out of the stalled 
lane of cars into the eastbound, inside lane of West 
Center Road and proceeded east into the intersec- 
tion. Plaintiff estimated Skutnik’s speed at 30 to 40 
miles per hour just prior to the time Skutnik applied 
his brakes, leaving tire skid marks measuring 561% 
feet to point of impact in the intersection. Farlee 
looked west before starting his left-hand turn and 
never saw the Skutnik car. After traveling a few 
feet into the intersection at about 5 miles per hour, 
Farlee heard the screeching of tires and was stop- 
ping, or had stopped his car, just prior to impact. 
The front ends of the two cars were in collision, with 
more damage to the right front of the Farlee car and 
to the left front of the Skutnik car. 

Negligence is doing something which an ordinarily 
prudent person would not have done under similar 
circumstances, or failing to do something which an 
ordinarily prudent person would have done under 
similar circumstances. Burhoop v. Brackhan, 164 
Neb. 382, 82 N. W. 2d 557. In order to constitute ac- 
tionable negligence there must be a duty or obliga- 
tion which the defendant is under to protect the 
plaintiff from injury; a failure to discharge that 
duty, and damages resulting therefrom. Wilbur v. 
Schweitzer Excavating Co., 181 Neb. 317, 148 N. W. 
2d 192. The defendants owe the same duty of care to 
plaintiff as a passenger in an approaching car as 
they owe to the driver of that car. Miller v. Abel 
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Constr. Co., 140 Neb. 482, 300 N. W. 405. 

Proximate cause is that cause which in a natural 
and continuous sequence, unbroken by an efficient 
intervening cause, produces the injury and without 
which the injury would not have occurred. Herman- 
sen v. Anderson Equipment Co., 174 Neb. 325, 117 N. 
W. 2d 791. 

Section 39-751 (3), R. S. Supp., 1972, provided: 
“The driver of a vehicle intending to turn to the left 
within an intersection or into an alley, private road, 
or driveway, shall yield the right-of-way to any ve- 
hicle approaching from the opposite direction which 
is within the intersection or so close thereto as to 
constitute an immediate hazard.’’ That section is 
now 39-636, R. R. S. 1948. Generally a violation of a 
statute is only evidence of negligence. Piper v. Hill, 
185 Neb. 568, 177 N. W. 2d 509. 

Plaintiff had the burden to prove by a preponder- 
ance of the evidence that defendants or one of them 
were negligent, and that their negligence was the 
proximate cause of the accident and the resulting in- 
juries and damages. 

‘“‘A motion for a directed verdict must, for the pur- 
pose of decision thereon, be treated as an admission 
of the truth of all material and relevant evidence 
submitted on behalf of the party against whom the 
motion is directed. Such party is entitled to have 
every controverted fact resolved in his favor and to 
have the benefit of every inference that can reasona- 
bly be deduced from the evidence. Where, however, 
the facts adduced to sustain an issue are such that 
reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the 
question as a matter of law rather than to submit it 
to a jury for determination.’’ Hoefer v. Marinan, 
195 Neb. 477, 238 N. W. 2d 900. 

Farlee’s testimony, when examined concerning 
the issues of lookout and yielding the statutory right- 
of-way, in part, was: ‘‘Q. How long did you stop? 
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A. I would say a minute. * * * Q. Well, did there 
come a time when you started to turn? A. Yes, I 
did. Q. Can you tell the jury in which direction you 
looked before you turned? A. I looked west and 
then I looked straight and made my turn. * * * Q 
Did you see any traffic in lane No. 1? (Inside lane.) 
A. No, I didn’t. * * * Q. You started your turn and 
then what happened? A. I started my turn and I 
heard brakes. * * * Q. Did you see the other car be- 
fore the impact occurred? A. No, I didn’t. * * * 
Q. Well, what did you do when you heard the 
brakes? A. I almost panicked. The only thing I 
could do was stop, hoping the car could go around 
me. Q. So, you applied your brakes. Did you turn 
your wheel to the right or left? A. Not to my recol- 
lection. Q. Did you accelerate? A. No. I was 
barely going at that; I was just creeping through the 
intersection. * * * Q. Do you have any idea how 
fast? A. I would say under five miles an hour. I 
was just easing through the intersection when I 
heard the brakes. * * * Q. And there isn’t any ques- 
tion, is there, that the actual collision, the impact, 
occurred in what you described as lane No. 1? That 
would be the lane nearest the center island. A. That 
is true. Q. It did happen entirely in lane No. 1, did 
it not? A. Yes. * * * Q. And you had just barely 
started your turn, had you not? A. That is right. 
Q. In fact you hadn’t really completed hardly any 
of your turn when this collision occurred, isn’t that a 
fact? A. That’s right. * * * Q. And almost all of the 
damage to your car was done to the front end? 
A. That’s right. Q. So you really hadn’t even got 
started to turn, had you? A. Just barely, barely 
started my turn.’’ 

Farlee’s testimony is clear and unequivocal con- 
cerning what he did when making the left-hand turn, 
and the same has the quality of a judicial admission. 
See Sacco v. Gau, 188 Neb. 808, 199 N. W. 2d 605. 

There is some conflict in the evidence as to the lo- 
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cation and movement of the Skutnik car after it 
stopped in the outside lane. Plaintiff testified that 
the car was stopped 114 to 2 blocks west of the west 
edge of the intersection; after the car pulled out into 
the inside lane, Skutnik drove east between 30 and 40 
miles per hour; plaintiff turned toward the rear of 
the car to control some blowing papers, and as he 
was turning back toward the front, he heard the 
tires skidding and momentarily, for the first time, 
saw the Farlee car stopped partially out into the in- 
tersection. David Skutnik did not testify. Richard 
Rondazzo, a front seat passenger in the Farlee car, 
testified that while Farlee was stopped in the turn- 
ing lane he saw no traffic approaching from the west 
in the inside lane; that there were three or four cars 
waiting back of the stalled car one of which was the 
Skutnik car one or two cars back of the stalled car; 
when F'arlee started to make his left-hand turn, the 
Skutnik car was pulling out of the stalled lane, and 
he saw only the front of that car; he then turned his 
attention to the radio controls; and he never saw the 
Skutnik car again until after impact. Officer Whit- 
ted, of the Omaha police department, testified that 
he made an investigation, including a drawing of the 
accident scene and location of the point of impact; 
however, these particulars are not a part of the rec- 
ord. The point of impact, location of cars, and skid 
marks were not established. 

The evidence is clearly without dispute that from 
the time Farlee started to make his left turn to the 
time of impact, the Skutnik car was approaching in 
his clear view near the west edge of the intersection 
within the limit of danger and it did constitute an im- 
mediate hazard to Farlee; the Skutnik car was in a 
favored position and Farlee had the duty to yield the 
right-of-way; Farlee also had the duty to look and 
see the Skutnik car which was in plain view; and 
Farlee failed in these duties. 

Having considered all the facts and circumstances 
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and resolved every controverted fact and inference 
in favor of defendants, we are persuaded that in this 
case reasonable minds can draw but one conclusion 
— that as a matter of law Farlee was guilty of negli- 
gence which was substantial and the proximate 
cause of the accident. Plaintiff's motion for di- 
rected liability was properly granted by the trial 
court. Sanderson v. Westphalen, 178 Neb. 298, 133 
N. W. 2d 16; Whitaker v. Keogh, 144 Neb. 790, 14 N. 
W. 2d 596; Landmesser v. Ahlberg, 184 Neb. 182, 166 


N. W. 2d 124. 
AFFIRMED, 


JAMES LYDICK, APPELLANT, V, RYLE LEE SMITH, 
APPELLEE. JEAN S, LYDICK, APPELLANT, V. 
RYLE LEE SMITH, APPELLEE. 

266 N. W. 2d 208 


Filed May 24, 1978. Nos. 41472, 41473. 


1. Process: Statutes. The requirements of section 25-530, R. R. S. 

1943, with respect to service of process are to be strictly construed, 

and strict compliance with those requirements is mandatory and 

jurisdictional. 
2 . The mailing of a copy of the summons and petition 
to the defendant, before the summons is served on the Secretary of 

State, does not satisfy the requirements of section 25-530, R. R. S. 

1943. 

8. Process: Statutes: States. When service of process is made out- 
side this state by mail, proof of service shall include a receipt 
signed by the addressee or other evidence of personal delivery to 
addressee satisfactory to the court. § 25-540, R. R. S. 1943. 


Appeals from the District Court for Burt County: 
WALTER G. HUBER, Judge. Affirmed. 


Richard L. Swenson and Terry M. Anderson of 
Lathrop & Albracht, for appellants. 


Ray C. Simmons, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
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McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BRODKEY, J. 

The issue presented in these motor vehicle negli- 
gence actions is whether plaintiffs James and Jean 
Lydick effectively served process upon defendant 
Ryle Smith, a resident of Iowa. Plaintiffs at- 
tempted to serve process upon the defendant pursu- 
ant to section 25-530, R. R. S. 1943, which provides 
for service upon the Secretary of State of Nebraska 
and notice of such service to the defendant by mail. 
The defendant entered special appearances, object- 
ing to the jurisdiction of the District Court over his 
person on the ground that plaintiffs’ attempted serv- 
ice of process pursuant to section 25-530, R. R. S. 
1943, was ineffective for several reasons. 

Subsequent to the filing of the special appear- 
ances, plaintiffs contended that their attempted 
service was valid under section 25-540, R. R. S. 1943, 
the ‘‘long-arm’’ statute, as well as valid under sec- 
tion 25-530, R. R. S. 1943. The trial court sustained 
defendant’s objection to jurisdiction over his person, 
finding that the plaintiffs had not effectively served 
process upon the defendant pursuant to either sec- 
tion 25-530 or 25-540, R. R. S. 1943. The trial court 
dismissed plaintiffs’ petitions, and they have ap- 
pealed. We affirm the judgments of the District 
Court. 

The automobile accident out of which these cases 
arise occurred on December 12, 1972, in Burt Coun- 
ty, Nebraska. On November 8, 1976, plaintiffs filed 
petitions in the District Court, alleging that the acci- 
dent was proximately caused by the negligence of 
the defendant, whose legal residence is with his par- 
ents in Iowa. On the same day they filed their peti- 
tions, plaintiffs by praecipes directed the clerk of 
the District Court to issue service of summonses 
upon the defendant by serving the Secretary of 
State. The clerk issued summonses on November 
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8th, commanding the sheriff of Lancaster County to 
notify the defendant by service on the Secretary of 
State that he had been sued by plaintiffs. The sher- 
iff certified that he had served summonses on the 
Secretary of State on November 10, 1976. On the 
same date, November 10th, plaintiffs’ attorney filed 
affidavits in which he stated that he had served the 
defendant pursuant to section 25-530,-R. R. S. 1943, 
by mailing to him on November 9, 1976, by regis- 
tered mail, return receipt requested, copies of the 
summonses and petitions at his last-known address 
in Iowa. 

Affidavits filed in the District Court indicate that 
the defendant’s parents received the copies of the 
summonses and petitions, although the receipts for 
the registered mailing were returned unsigned. Af- 
fidavits of plaintiffs’ attorney indicated that cover 
letters were also included in the mailing. However, 
defendant’s parents denied receiving cover letters, 
and no evidence was presented as to the contents 
thereof. Defendant’s parents advised the defendant, 
who was a student at the University of Nebraska at 
Lincoln, that he had received correspondence from 
the plaintiffs concerning the lawsuit. 

In addition to the affidavits concerning the validity 
of service pursuant to section 25-530, R. R. S. 1943, 
plaintiffs’ attorney filed affidavits as proof of serv- 
ice under section 25-540 (2), R. R. S. 1943. These af- 
fidavits set forth the same version of attempted 
service as has been described above. 

We first review plaintiffs’ contention that service 
was adequate under section 25-530, R. R. S. 1943. 
That section provides for service of process upon the 
Secretary of State as agent for a nonresident who 
uses or operates a motor vehicle in this state in any 
action against him arising out of such use or opera- 
tion. Subsection (7) of section 25-530, R. R. S. 1943, 
provides that ‘‘process thus served * * * on the Secre- 
tary of State as agent for a nonresident defendant in 
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an action for damages resulting from the use or oper- 
ation of a motor vehicle, and such service shall be 
sufficient service upon the said nonresident; Pro- 
vided, that notice of such service and a copy of the 
process shall, within ten days after the date of serv- 
ice, be sent by the plaintiff to the defendant by either 
registered or certified mail addressed to the defend- 
ant’s last-known address, and it shall be the duty of 
the plaintiff to file, with the clerk of the court in 
which the action is brought, an affidavit that he has 
complied with such requirement.’’ (Emphasis sup- 
plied.) 

Defendant’s objection to the validity of service un- 
der section 25-530 (7), R. R. S. 1943, was that he had 
received no notice of service upon the Secretary of 
State because plaintiffs had only mailed him copies 
of the summonses and petitions before service had 
been made on the Secretary of State. We believe 
the District Court was correct in concluding that the 
defendant was not given notice of service upon the 
Secretary of State. 

Plaintiffs did nothing more than mail to the de- 
fendant’s last-known address copies of the sum- 
monses and petitions. On the date these documents 
were mailed, the Secretary of State had not yet been 
served with the summonses. Courts in other juris- 
dictions have held that there has been no compliance 
with statutory provisions similar to section 25-530, R. 
R. S. 1943, when the plaintiff mails to the defendant 
notice of filing a suit, a copy of the process, and a 
copy of the complaint even 1 day before the sum- 
mons was served on the Secretary of State. See, 
Jenkins v. Hill, 240 Ark. 197, 398 S. W. 2d 679 (1966); 
Johnson v. Brooks, 254 Iowa 278, 117 N. W. 2d 457 
(1962); Varra v. Superior Court of Humboldt County, 
181 Cal. App. 2d 12, 4 Cal. Rptr. 920 (1960); Bond v. 
Golden, 273 F. 2d 265 (10th Cir., 1959). The reason- 
ing of such cases is that a plaintiff cannot be held to 
have given notice of service on the Secretary of 
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State before the performance of that act. Where the 
statute clearly requires that notice be given of serv- 
ice upon the Secretary of State, it is not substantial 
compliance with the statute to give notice of some- 
thing which has not yet been done. See, State ex rel. 
Stevens v. Grimm, 192 Wis. 601, 213 N. W. 475 (1927); 
Conway v. Spence, 119 So. 2d 426 (Fla. App., 1960). 

Section 25-530 (7), R. R. S. 1948, clearly requires 
that the plaintiff give the defendant notice of service 
upon the Secretary of State. Section 25-530, R. R. S. 
1948, is to be strictly construed, and strict compli- 
ance with the section is mandatory and jurisdiction- 
al. Wilson v. Smith, 193 Neb. 433, 227 N. W. 2d 597 
(1975). We conclude, as did the courts in the above- 
cited cases, that there has been no compliance with 
the statutory requirement where the plaintiff only 
mails to the defendant a copy of the summons and 
petition before the summons is served on the Secre- 
tary of State. Plaintiffs failed to comply with the 
statute in these cases, and therefore the District 
Court was correct in concluding that the plaintiffs 
had not effectively served the defendant pursuant to 
section 25-530, R. R. S. 1943. 

Plaintiffs contend, however, that the service was 
valid pursuant to section 25-540, R. R. S. 1943. Sec- 
tion 25-536, R. R. S. 1943, provides that courts in this 
state may exercise personal jurisdiction over a 
person as to a cause of action arising from the per- 
son’s causing tortious injury by an act or omission in 
this state. Section 25-537, R. R. S. 1943, provides 
that when the exercise of personal jurisdiction is au- 
thorized by section 25-536, R. R. S. 1943, service of 
process may be made outside this state. Section 25- 
540, R. R. 8S. 1943, provides: ‘‘(1) When the law of 
this state authorizes service outside this state, the 
service, when reasonably calculated to give actual 
notice, may be made: * * * (c) By any form of 
mail addressed to the person to be served and re- 
quiring a signed receipt.’’ That section also pro- 
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vides in subsection (2): ‘‘When service is made by 
mail, proof of service shall include a receipt signed 
by the addressee or other evidence of personal deliv- 
ery to the addressee satisfactory to the court.”’ 

The trial court concluded that plaintiffs had failed 
to serve the defendant under section 25-540, R. R. S. 
1948, because: (1) The service was not reasonably 
calculated to give actual notice since it indicated 
that the summonses were being served upon the Sec- 
retary of State; and (2) proof of service did not in- 
clude receipts signed by the addressee or other evi- 
dence of personal delivery to the defendant. 

It is apparent from the record that the plaintiffs, 
in sending to the defendant’s last-known address 
copies of the summonses and petitions, were not at- 
tempting to comply with the ‘‘actual notice’’ re- 
quirement of section 25-540, R. R. S. 1943, but were 
attempting to comply with section 25-530, R. R. 8S. 
1943. It was only after the defendant entered his 
special appearances that the plaintiffs sought to jus- 
tify the service under section 25-540, R. R. S. 1943. 
Plaintiffs nevertheless argue that the copies of the 
summonses and petitions clearly notified the defend- 
ant that a lawsuit had been commenced against him, 
and that therefore defendant had ‘‘actual notice.’’ 

Even assuming, without deciding, that this is true, 
we believe that the trial court was correct in con- 
cluding that the proof of service under section 25-540, 
R. R. S. 1948, was inadequate. It is undisputed that 
the receipts for the registered letters sent to defend- 
ant’s last-known address were returned unsigned. 
Plaintiffs made no showing that there had been per- 
sonal delivery to the defendant, who was a student 
at the University of Nebraska at Lincoln. Under 
these circumstances we conclude that the trial court 
was correct in finding that proof of service was in- 
adequate. 

The judgment of the District Court is affirmed. 

AFFIRMED, 
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WILBUR SUHR ET AL., APPELLEES AND CROSS-APPELLANTS, 
v. Ciry oF SEWARD, NEBRASKA, FOR AND ON BEHALF 
OF THE SEWARD AIRPORT AUTHORITY, 
APPELLANT AND CROSS-APPELLEE. 

266 N. W. 2d 190 
Filed May 24, 1978. No. 41519. 


1. Condemnation: Eminent Domain: Damages. The burden is upon 
the condemner to allege and prove that before commencing con- 
demnation proceedings a good faith attempt was made to agree 
with the owner of the land as to the damages the owner was enti- 
tled to receive. This requirement is in the nature of a condition 
precedent to the right to condemn. The requirement is satisfied by 
proof of an offer made in good faith with a reasonable effort to in- 
duce the owner to accept it. 

2. Condemnation: Eminent Domain: Damages: Trial. If there is 
an issue between the parties as to whether good faith negotiations 
took place before condemnation proceedings were begun, the issue 
should be tried to the court and determined as a preliminary mat- 
ter before proceeding to trial on the matter of damages. 

3. Attorney’s Fees. Attorney’s fees and expenses may be recovered 
only where authorized by statute or a uniform course of procedure. 


Appeal from the District Court for Seward County: 
ORVILLE L. Coapy, Judge. Reversed and remanded. 


Thomas E. Johnson and Kirk 8S. Blecha of Baird, 
Holm, McEachen, Pedersen, Hamann & Haggart, 
for appellant. 


Blevens, Blevens & Jacobs, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, BRODKEY, and WHITE, JJ. 


BosLauaGy, J. ° 

The plaintiffs are the owners of the west half of 
Section 32, Township 11 North, Range 3 East of the 
6th P.M., in Seward County, Nebraska. This pro- 
ceeding was commenced in 1974 by the defendant, 
City of Seward, to condemn a clear zone easement 
over a 2.32 acre tract in the southeast corner of the 
plaintiffs’ property for airport purposes. The ap- 
praisers appointed by the county court awarded 
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damages in the amount of $696. From this award 
the plaintiffs appealed to the District Court. 

In their petition on appeal the plaintiffs alleged 
that there had not been good faith negotiations be- 
tween the parties as required by sections 76-702 and 
76-704, R. R. S. 1943. This issue was tried to a jury 
which returned a verdict for the plaintiffs. The trial 
court then dismissed the action. The defendant has 
appealed and the plaintiffs have cross-appealed. 

The burden is upon the condemner to allege and 
prove that before commencing condemnation pro- 
ceedings a good faith attempt was made to agree 
with the owner of the land as to the damages the 
owner was entitled to receive. Higgins v. Loup 
River P. P. Dist., 159 Neb. 549, 68 N. W. 2d 170. This 
requirement is in the nature of a condition precedent 
to the right to condemn. Dzur v. Northern Indiana 
Public Service Co., 257 Ind. 674, 278 N. E. 2d 563; 
Board of County Commissioners v. Highland Mobile 
Home Park, Inc. (Colo. App.), 548 P. 2d 108. The re- 
quirement is satisfied by proof of an offer made in 
good faith with a reasonable effort to induce the 
owner to accept it. 

If there is an issue between the parties as to 
whether good faith negotiations took place before 
condemnation proceedings were begun, the issue 
should be tried to the court and determined as a pre- 
liminary matter before proceeding to trial on the 
matter of damages. See, Lieberman v. Chicago & S. 
S. R. T. R. R. Co., 141 Ill. 140, 30 N. E. 544; State v. 
Bair, 83 Idaho 475, 365 P. 2d 216; Dzur v. Northern 
Indiana Public Service Co., supra; City of Reidsville 
v. Slade, 224 N. C. 48, 29 S. E. 2d 215; Charles v. Big 
Sandy & C. R. R. Co., 142 Va. 512, 129 S. E. 384; 
Board of County Commissioners v. Highland Mobile 
Home Park, Inc., supra. 

The record in this case shows that the defendant 
employed two appraisers who estimated the plain- 
tiffs’ damages at $1,200 and $1,600. The defendant 
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then employed a review appraiser, who was an em- 
ployee of the Nebraska Department of Roads. This 
appraiser believed that the other appraisals were 
too high and estimated the damages at $500. The 
defendant then employed a negotiator, Randy Need- 
ham, who was also an employee of the Department 
of Roads. Needham contacted Mr. Suhr and pre- 
sented a written offer of $500 for the easement. Suhr 
made a statement to the effect the offer was inade- 
quate. Needham asked Suhr to consider the offer 
which had been made and stated that any counter- 
offer Suhr might wish to make would be considered. 

After the initial contact, Needham called Suhr one 
or more times and asked whether the plaintiffs had 
arrived at a decision regarding the defendant’s of- 
fer. Suhr stated that the plaintiffs had not reached a 
decision. The plaintiffs made no counteroffer and 
raised no question concerning the easement or its 
legal description. 

The plaintiffs then consulted a lawyer who wrote 
to the defendant on August 23, 1974, stating that the 
airport project was in violation of the Seward Coun- 
ty zoning ordinance and that the plaintiffs ‘‘cannot 
and will not negotiate’ until the ordinance and com- 
prehensive development plan was amended. This 
contention was determined adversely to the plain- 
tiffs in Seward County Board of Commissioners v. 
City of Seward, 196 Neb. 266, 242 N. W. 2d 849. 

The letter of August 23, 1974, to the defendant ex- 
cused the defendant from any further attempt to ne- 
gotiate with the plaintiffs. See, Wolfe v. State, 179 
Neb. 189, 187 N. W. 2d 721; State v. Bair, supra; 
Stanpark Realty Corp. v. City of Norfolk, 199 Va. 
716, 101 S. E. 2d 527; Town of Darien v. Kavookjian, 
151 Conn. 659, 202 A. 2d 147; County Board of School 
Trustees of Du Page County v. Boram, 26 Ill. 2d 167, 
186 N. E. 2d 275; Red Springs City Board of Educa- 
tion v. McMillan, 250 N. C. 485, 108 S. E. 2d 895. 

The only remaining question is whether the offer 
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which the defendant made was so inadequate that it 
would support a finding that it had not been made in 
good faith. In their amended petition on appeal the 
plaintiffs alleged that their damages amounted to 
$120,000. However, the expert witnesses called by 
the plaintiffs at the trial testified the damages were 
only $13,006 and $13,762. 

In determining the question of whether a good 
faith offer was made, the nature of the easement 
sought and the use of the land are important factors. 
The land was agricultural in nature and was being 
used for row crops at the date of the taking, Septem- 
ber 27, 1974. The valuation made by the plaintiffs’ 
experts was based in part upon the possibility that 
the land might be used for commercial or residential 
purposes at some time in the future. This was a fac- 
tor which was somewhat speculative or conjectural 
in nature. 

The easement sought prohibited the erection of 
buildings or structures and the growth of trees or 
other objects upon the land but specifically per- 
mitted the use of the land for crop farming and the 
presence of farm machinery and equipment upon 
the land temporarily as would be necessary to carry 
out farming tasks. Thus, the easement would not 
substantially interfere with the use of the land for 
row crop farming. 

While it is true that the defendant had obtained 
preliminary appraisals of $1,200 and $1,600, the ap- 
praiser who had submitted the preliminary apprais- 
al in the amount of $1,200 testified at the trial that he 
had concluded that this figure was erroneous and 
that in his opinion the damages amounted to only 
$100. 

The defendant also produced the testimony of one 
of the appraisers appointed by the county court who 
testified that the damages amounted to $696. 

The defendant was not bound by the preliminary 
appraisals and was entitled to seek the opinion of an 
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experienced review appraiser which it did. The de- 
fendant did not act in bad faith by relying upon the 
advice of the review appraiser. The award made by 
the appraisers appointed by the county court is fur- 
ther evidence that the offer made by defendant was 
not made in bad faith. 

There was an error in the description of the ease- 
ment taken which was not discovered until after the 
plaintiffs had notified the defendant that they would 
not negotiate. A plat accompanied the description 
of the easement and it is clear that the error in the 
description did not prejudice the plaintiffs in any 
way. 

As we view the record it will not sustain a finding 
that the defendant failed to negotiate in good faith 
with the plaintiffs before the condemnation proceed- 
ing was commenced. The trial court should have 
sustained the defendant’s motion and resolved this 
issue in favor of the defendant as a matter of law. 
The judgment must, therefore, be reversed and the 
cause remanded for further proceedings. 

In their cross-appeal the plaintiffs contend that the 
trial court should have awarded them attorney’s 
fees and expert witness’ fees. Attorney’s fees and 
expenses may be recovered only where authorized 
by statute or a uniform course of procedure. State 
ex rel. Ebke v. Board of Educational Lands & 
Funds, 159 Neb. 79, 65 N. W. 2d 392. 

None of the conditions specified in section 76-720, 
R. R. 8S. 1943, were satisfied and the plaintiffs had no 
right to recover attorney’s fees and expert witness’ 
fees in the District Court. The cross-appeal is with- 
out merit. 

The judgment of the District Court is reversed and 
the cause remanded for further proceedings. 

REVERSED AND REMANDED. 
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BETTY LYNN PFEIFFER, APPELLEE, V. KENNETH L, 
PFEIFFER, APPELLANT. 
266 N. W. 2d 82 
Filed May 24, 1978. No. 41528. 

1. Child Support: Minors: Statutes. When dissolution of a marriage 
or legal separation is decreed, the court may include such orders in 
relation to any minor children and their maintenance as shall be 
justified. Subsequent changes may be made by the court when re- 
quired after notice and hearing. § 42-364, R. S. Supp., 1976. 

2. Words and Phrases: Child Support: Minors. The term ‘‘when re- 
quired” is broad and indefinite, but does not contemplate modifica- 
tion at the whim of either a party or the court. A judgment for 
child support may be modified only upon a showing of facts or cir- 
cumstances which have occurred since the judgment was entered. 


Appeal from the District Court for Merrick Coun- 
ty: JOHN C. WHITEHEAD, Judge. Affirmed. 


L. William Kelly, III, of Kelly, Kelly & Kelly, for 
appellant. 


Phillip T. Morgan of Morgan & Morgan, for appel- 
lee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, and BRODKEY, JJ. 


CLINTON, J. 

This is an action by petitioner wife against the re- 
spondent husband to modify the award made at the 
time of dissolution by increasing the amount of sup- 
port for the five children of the parties. After notice 
and hearing, the trial court increased the amount 
the respondent was required to pay for child sup- 
port. The respondent appeals and asserts that the 
evidence shows no facts and circumstances occur- 
ring since the original award which justify an in- 
crease and, until such change is shown, the matter is 
res judicata. We affirm. 

The marriage of the parties was dissolved on 
March 28, 1975, and custody of the five children, 
whose birth dates are 10-2-60, 10-20-63, 7-29-65, 1-18- 
69, and 9-2-70, was awarded to the petitioner. The de- 


VOL, 201] JANUARY TERM, 1978 57 


Pfeiffer v. Pfeiffer 


cree approved a property settlement agreement en- 
tered into between the parties, as well as the provi- 
sion made therein for child support. The latter pro- 
vision was as follows: ‘‘Respondent shall pay to the 
Clerk of the District Court of Merrick County, Ne- 
braska, beginning March 1, 1975, the sum of $500 per 
month for the support of the five minor children un- 
til any one of said minors shall reach the age of 19, 
marry, become emancipated, or become self-sup- 
porting. So long as there are only four minor chil- 
dren in the custody of the petitioner, the respondent 
shall pay the sum of $400 per month for the support 
of said minor children. So long as there are only 
three minor children in the custody of the petitioner, 
the respondent shall pay the sum of $350 per month 
for the support of said minor children. So long as 
there are only two minor children in the custody of 
the petitioner, the respondent shall pay the sum of 
$300 per month for the support of said minor chil- 
dren. So long as there is only one minor child in the 
custody of the petitioner, the respondent shall pay 
the sum of $300 per month for the support of said 
minor child.’’ 

The court, on the current application, modified the 
award to provide for the payment of ‘‘child support of 
$250.00 per month for each of the five children until 
such time as the child reaches the age of 18 years.” 

The marriage dissolution act of 1972, Laws 1972, L. 
B. 820, expressly recognizes that agreements of the 
parties for child support are subject to modification. 
§ 42-366 (7), R. R. S. 1948. Provisions for child sup- 
port made other than by agreement are also subject 
to modification. Section 42-364, R. 8. Supp., 1976, 
provides in part: ‘‘When dissolution of a marriage 
or legal separation is decreed, the court may include 
such orders in relation to any minor children and 
their maintenance-as shall be justified, ... . Subse- 
quent changes may be made by the court when re- 
quired after notice and hearing.”’ 
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In Gray v. Gray, 192 Neb. 392, 220 N. W. 2d 542, we 
noted the differences between the present statute on 
child support and its predecessor statute, to wit, sec- 
tion 42-312, R. R. S. 1948, and with reference to the 
term in the present statute ‘‘when required,’’ said: 
“The term is broad and indefinite but does not con- 
template modification at the whim of either a party 
or the court. ‘A judgment for child support may be 
modified only upon a showing of facts or circum- 
stances which have occurred since the judgment 
was entered. The judgment is res judicata as to all 
matters existing at the time it was rendered. * * * A 
proceeding to modify a judgment for child support is 
not a retrial of the original case or a review of the 


equities of the original decree.’ . . . (Citing cases.) 
The change in the statute does not alter these basic 
principles.’’ 


The following changes of circumstances are shown 
by the record. For the years immediately preced- 
ing the dissolution the respondent’s adjusted gross 
income was as _ follows: 1971, $6,635.87; 1972, 
$13,191; and 1973, $27,512. Respondent’s adjusted 
gross income for 1974 was $23,906. For the year 1975 
his adjusted gross income increased to $65,886, and 
in 1976 to $66,198. The petitioner introduced evi- 
dence to show that the cost of supporting the chil- 
dren at the time of hearing was approximately 
$1,400 per month. It is to be observed that that 
amount is greatly in excess of the $500 approved by 
the court 26 months earlier. We are permitted to ju- 
dicially notice that under present economic condi- 
tions $100 per month is far less than the actual cost 
of caring for a child in an acceptable manner. Ben- 
ton v. Benton, 187 Neb. 205, 188 N. W. 2d 685. It is 
also to be noted that as the ages of the children in- 
crease, the expense of care is generally greater. 
The rising costs of supporting children, together 
with the great increase in the respondent’s income, 
are sufficiently substantial changes of circum- 
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stances to justify the court order modifying the 
amount of child support. Rubottom v. Rubottom, 
185 Neb. 39, 173 N. W. 2d 447. 
The plaintiff is awarded the sum of $500 for the 
services of her attorney in this court. 
AFFIRMED. 


JACQUELINE A. CORELL, APPELLANT, V, LOREN §. 
CORELL, JR., APPELLEE. 
266 N. W. 2d 84 


Filed May 24, 1978. No. 41545. 


New Trial: Appeal and Error: Time. Where a motion for new trial 
is not filed within the time prescribed by law, the time for appeal 
runs from the rendition of the judgment. 


Appeal from the District Court for Sarpy County: 
RONALD BE, REAGAN, Judge. Appeal dismissed. 


Jacqueline A. Corell, pro se. 
Hosford & Hosford, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


PER CURIAM, 

This is an appeal from an order dismissing an ap- 
plication for modification of the decree in a proceed- 
ing for dissolution of a marriage. The parties were 
married in 1957. The marriage was dissolved in 
1975. The trial court took custody of the children of 
the parties, awarding possession of the oldest child, 
Lorene, to the petitioner and possession of the two 
younger children, Linda and Judith, to the respond- 
ent. 

On January 17, 1977, the petitioner filed an appli- 
cation for modification of the decree in regard to the 
possession and care of Linda, who was then 15 years 
of age. The petitioner requested that the possession 


60 NEBRASKA REPORTS [VOL, 201 


Corell v. Corell 


and care of Linda be awarded to the parties during 
alternate months and alleged that Linda had ‘‘ad- 
vised the petitioner that she would prefer to live with 
petitioner one month, and respondent during alter- 
nate months.’’ On the same date the petitioner filed 
an application to require the respondent to pay for 
an appendectomy that Lorene had required in Octo- 
ber 1976, and an application to obtain the title to an 
automobile, the possession of which had been 
awarded to the petitioner in the decree. 

The petitioner was represented by counsel in the 
original proceedings and was represented by counsel 
until April 5, 1977, the day of the hearing on the ap- 
plication. On that day the petitioner appeared in 
open court and stated that she wished to proceed pro 
se. Her counsel then moved for leave to withdraw 
and the hearing proceeded with the petitioner ap- 
pearing pro se. 

The petitioner offered her own testimony, most of 
which was irrelevant and was excluded upon objec- 
tion by the respondent. The petitioner also offered 
two exhibits to which objections were sustained. No 
evidence was offered in regard to the applications 
concerning the medical expenses of Lorene or the ti- 
tle to the automobile. 

At the conclusion of the petitioner’s evidence the 
respondent moved to dismiss the application con- 
cerning the medical expenses. The petitioner then 
asked permission to call her daughter Lorene as a 
witness. The trial court refused the petitioner per- 
mission to withdraw her rest but continued the mat- 
ter until May 28, 1977. The trial court advised the 
petitioner that she had not made a prima facie case 
but that the applications would not be dismissed at 
that time. The trial court further advised the peti- 
tioner that if she appeared with counsel on May 23 
he would allow her to withdraw her rest and intro- 
duce additional evidence, but if she appeared pro se 
at that time the applications would be dismissed and 


s 
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she would not be allowed to introduce additional evi- 
dence. 

On May 23, 1977, the petitioner again appeared 
without counsel. The trial court advised the peti-. 
tioner that the applications would be dismissed. The 
petitioner then moved for a continuance until she 
could obtain counsel. The continuance was refused 
and the applications were dismissed. Before dis- 
missing the applications the trial court interviewed 
Linda and Judith in chambers. The interviews were 
not recorded. 

The petitioner filed a motion for new trial on June 
14, 1977, which was not within the time required by 
section 25-1143, R. R. S. 1948. This motion was over- 
ruled on July 1, 1977. The notice of appeal was filed 
on July 1, 1977. Since the motion for new trial was 
filed out of time, the time for appeal commenced to 
run from the rendition of the judgment on May 23, 
1977. See, § 25-1912, R. R. S. 1943; Ehlers v. Neal, 
148 Neb. 697, 28 N. W. 2d 558. 

The petitioner’s brief filed in this court alleges 
that the trial court denied the petitioner the right to 
represent herself; that the evidentiary rulings made 
_ by the trial court were erroneous; and that the dis- 
missal of the applications was premature. 

We have examined the record and there is no 
merit in any of these contentions. Ordinarily, the 
judgment would be affirmed. However, the record 
shows the appeal was not perfected within the time 
required by law and this court acquired no jurisdic- 
tion. The appeal must therefore be dismissed. 

APPEAL DISMISSED, 
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DOUGLAS WYCOFF, APPELLANT, V. JOSEPH C. VITEK, 
DIRECTOR OF CORRECTIONS, ET AL., APPELLEES. 
266 N. W. 2d 211 
Filed May 24, 1978. No. 41577. 
Criminal Law: Probation and Parole: Statutes. The good time re- 
ductions provided in section 83-1,107, R. R. S. 1943, are used to de- 


termine eligibility for release on parole or supervision and are sub- 
ject to forfeiture. 


Appeal from the District Court for Lancaster 
County: DALE E. F‘AHRNBRUCH, Judge. Affirmed. 


T. Clement Gaughan, Lancaster County Public De- 
fender, and Richard L. Goos, for appellant. 


Paul L. Douglas, Attorney General, and Paul W. 
Snyder, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, C. J. 

Plaintiff brought an action for a declaratory judg- 
ment. Defendants’ motion for summary judgment 
was sustained and plaintiff appeals. We affirm the 
judgment of the District Court. 

In his petition plaintiff alleged the following: 
Plaintiff is an inmate in the Nebraska Penal and 
Correctional Complex. The defendant Vitek is the 
duly appointed Director of Corrections of the State 
of Nebraska and the defendant Parratt is the warden 
of the Nebraska Penal and Correctional Complex. 
On February 14, 1977, plaintiff was found to be in 
possession of and concealing a dangerous weapon, a 
knife. Plaintiff was cited for a violation of the rules 
and regulations of the Nebraska Penal and Correc- 
tional Complex, specifically official memorandum 
804.001, page 7, part 3, which provides: 

“Possession or manufacture of any kind of dan- 
gerous and/or lethal weapons. 

“PENALTY — (a) Loss of all good time. 
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(b) Confinement in Adjustment 

Center. 
“DURATION — (a) Good time will be non-re- 

storable. 

(b) Confinement in Adjustment 
Center of not less than one 
(1) month nor more than 
three (3) years. 

“REASON — Due to increase and severity of 
assaults and stabbings in correc- 
tional facilities.”’ 

On February 28, 1977, a hearing was held before 
the adjustment committee, which forfeited 1 year and 
3 months of plaintiff’s good behavior good time and 3 
months and 17 days of plaintiff’s meritorious good 
time. The adjustment committee specified that the 
good time thus forfeited would be nonrestorable. 

It is plaintiff’s position that the above-quoted regu- 
lation, promulgated by the Division of Corrections 
and the Nebraska Penal and Correctional Complex 
is contrary to law, specifically section 83-1,107 (2) 
and section 83-1,107.01 (2), R. R. S. 1943. He con- 
tends that it was improper for the adjustment com- 
mittee to label the good time which he forfeited non- 
restorable, and seeks to have this forfeited good 
time declared restorable. 

Section 83-1,107 (1), R. R. S. 1943, provides that a 
committed offender’s term shall be reduced at a 
prescribed rate for good behavior. Section 83- 
1,107.01 (1), R. R. S. 1948, provides that an offender 
shall receive further good time at a prescribed rate 
for the faithful performance of his assigned duties. 

Section 83-1,107 (2), .R. R. S. 1948, states: ‘‘While 
the offender is in the custody of the Department of 
Correctional Services, reductions of such terms may 
be forfeited, withheld and restored by the chief ex- 
ecutive officer of the facility, with the approval of 
the director after the offender has been consulted re- 
garding the charges of misconduct.’’ Section 83- 
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1,107.01 (2), R. R. S. 1943, reads essentially the 
same. 

These statutes give the chief executive officer dis- 
cretionary power to provide for the forfeiture or 
withholding of good time. Good time reductions are 
subject to forfeiture. Brown v. Sigler, 186 Neb. 800, 
186 N. W. 2d 735 (1971). The statutes further permit 
the chief executive officer, in his discretion, to pro- 
vide for the restoration of good time which has been 
forfeited or withheld. Nothing in the statutes com- 
pel the chief executive officer to provide for the res- 
toration of all good time which is forfeited or with- 
held. 

The chief executive officer has exercised, in this 
instance, the discretionary power permitted him un- 
der these statutes and has promulgated official 
memorandum 804.001 to the effect that under certain 
circumstances good time will be forfeited and will 
not be restorable. There is no merit to plaintiff’s 
contention. 

The judgment of the District Court is correct and 
is affirmed. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. DENNIS KORF, 
APPELLANT. 


266 N. W. 2d 86 
Filed May 24, 1978. Nos. 41829, 41830. 


1. Trespass: Evidence. Nonconsent to enter the premises as an ele- 
ment of trespass may be proved by direct testimony or circum- 
stantial evidence. 

2. Judicial Notice: Ordinances: Records. Generally, this court will 
not take judicial notice of a municipal ordinance which does not ap- 
pear in the record on appeal. 


Appeals from the District Court for Douglas Coun- 
ty: RUDOLPH TEsarR, Judge. Affirmed. 
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Paul E. Watts, Gerald E. Moran, Robert C. Sigler, 
and Julianne M. Dunn, for appellant. 


Herbert M. Fitle, Omaha City Attorney, Gary P. 
Bucchino, and Richard J. Jones, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BOSLAUGH, J. 

The defendant was charged in the Omaha munici- 
pal court in separate complaints with trespassing 
and prowling or loitering. He was convicted and sen- 
tenced to 45 days imprisonment in the Douglas Coun- 
ty jail on each count, the sentences to run concur- 
rently. Upon appeal to the District Court the con- 
victions were affirmed but the sentence on the tres- 
passing charge was reduced to 30 days imprison- 
ment and the sentence on the loitering charge was 
reduced to 10 days imprisonment. The defendant 
has now appealed to this court where the cases were 
consolidated for briefing and argument. The assign- 
ments of error relate to the sufficiency of the evi- 
dence to support the judgments. 

The record shows that Pam Hawkins left her place 
of employment in downtown Omaha at about 1:45 
a.m., on April 14, 1977. While she was driving home 
she noticed that she was being followed by a driver 
in a Pontiac station wagon. The station wagon fol- 
lowed her from about Farnam Street and the Inter- 
state to a residence at 621 Beverly Drive which was 
the home of her boyfriend, Bernard McCoy. She en- 
tered the house, awakened Bernard, and then called 
the police. Together they watched the defendant 
walk around the house; look in the windows; drive 
his car into the driveway; enter the garage; and 
then drive away. They followed the defendant to get 
his license number and were following the defendant 
when he was apprehended by the police. 

Bernard McCoy testified that the property at 621 
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Beverly Drive was owned by his mother and that 
neither he nor anyone, to his knowledge, had given 
the defendant permission to enter the garage. This 
evidence was sufficient to make a prima facie case 
that the defendant was not ‘invited, licensed or 
privileged’’ to be upon the property. Nonconsent 
may be proved by direct testimony or circumstan- 
tial evidence. See State v. Simons, 187 Neb. 761, 193 
N. W. 2d 756. 

The complaint on the loitering charge alleged that 
the defendant ‘‘did unlawfully loiter or prowl in a 
place, at a time or in a manner not usual for law 
abiding individuals under circumstances that war- 
ranted alarm for the safety of persons or property in 
the vicinity.’’ The evidence which has been sum- 
marized was clearly sufficient to sustain a finding of 
guilty of this charge. 

The defendant contends that the State failed to 
prove compliance with other sections of the ordi- 
nance which require a police officer, prior to making 
an arrest for loitering or prowling, to request the 
person suspected to identify himself and explain his 
presence and conduct. The sections referred to are 
set out in the defendant’s brief but do not appear any 
place in the record. 

As a general rule, this court will not take judicial 
notice of a municipal ordinance which does not ap- 
pear in the record on appeal. State v. Sator, 194 
Neb. 120, 230 N. W. 2d 224; 5 Am. Jur. 2d, Appeal and 
Error, § 741, p. 186. Although the existence of a 
valid ordinance creating the offense charged will be 
presumed if the ordinance is not properly set forth in 
the record, we will not take judicial notice of other 
provisions of the ordinance unless it is apparent 
from the record that the District Court took notice of 
such provisions. 

A requirement that an officer, prior to making an 
arrest, give a suspected person an opportunity to 
dispel the alarm does not establish an additional ele- 
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ment of the offense but is defensive in nature. It 
may prevent a conviction if the police do not comply 
with the requirement or if it appears at the trial that 
the explanation given, if believed by the officers at 
the time, would have dispelled the alarm. 

Such a requirement is not applicable if flight by 
the person, or other circumstances, makes it im- 
practicable. In this case the defendant left the prop- 
erty before he was apprehended. Under such cir- 
cumstances the requirement is not applicable. 

The evidence was sufficient to sustain findings of 
guilty and the judgments are affirmed. 

AFFIRMED. 


BYRON REED COMPANY, INC., A CORPORATION, APPELLANT, 
v. MaJERS MARKET RESEARCH COMPANY, INC., A 
CORPORATION, ET AL., APPELLEES. 
266 N. W. 2d 213 


Filed May 31, 1978. No. 41402. 


Property: Brokers: Fees. Where a real estate broker, while his 
brokerage contract is in full force and effect, obtains a pur- 
chaser for real estate and no sale is made during the existence of 
the agreement but sale is made thereafter by the owner to the per- 
son produced by the agent, on substantially the terms that had 
been offered through the agent’s efforts, the broker is entitled to a 
commission for making the sale. 

Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, Judge. Reversed. 


A. J. Whalen, for appellant. 


James T. Gleason of Collins & Gleason, for appel- 
lees. 


Heard before WHITE, C. J., BOSLAUGH, and WHITE, 
JJ., and WARREN and Kortum, District Judges. 


Kortum, District Judge. 
Byron Reed Company, Inc., plaintiff and appel- 
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lant, brought this action in the municipal court of the 
City of Omaha seeking to recover a real estate com- 
mission for selling certain property owned by defend- 
ants William and Maria Harless. After trial the mu- 
nicipal court entered a judgment for the plaintiff and 
against both defendants, the Harlesses and Majers 
Market Research Company, Inc. On appeal to the 
District Court after trial de novo on the record, the 
District Court reversed the judgment of the lower 
court and entered a judgment for the defendants. 

On December 1, 1973, the defendants William and 
Maria Harless entered into a real estate listing con- 
tract with the plaintiff. The contract gave the plain- 
tiff the exclusive right to sell the Harless home until 
April 1, 1974, and provided for the payment of a 7 
percent selling commission. The listing contract 
further provided that if, within 6 months after the 
expiration of the listing, a sale of the premises was 
made to anyone due to plaintiff’s efforts or advertis- 
ing, then the commission would likewise be due. 

On March 138, 1974, the plaintiff obtained a written 
offer from Jack and Louise Koberg to purchase the 
property. This offer was submitted to one defend- 
ant, Harless, who informed the plaintiff that the 
matter was out of his hands; that plaintiff was to 
contact Majers Market Research Company, Inc., 
who had written authority to set the selling price for 
Harless. Mr. Harless was an employee of defendant 
Majers and Harless had been guaranteed an agree- 
able price for his home. Defendant Majers rejected 
the offer and plaintiff thereupon returned the offer 
and deposit to the Kobergs. 

After the expiration of the listing agreement, de- 
fendant Majers spent $3,978.16 in cleaning up and 
improving the property for sale. After April 1, 1974, 
the Byron Reed sign was taken off the property and 
a sign stating ‘‘for sale by owner’’ was put up. This 
sign carried the telephone number of the defendant, 
Majers. 
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In April 1974, the Kobergs noticed the change in 
signs on the property and contacted Majers. They 
were shown through the house by Mr. Scribante, 
president of Majers. Mr. Koberg testified that on 
that showing in April he told Scribante he had pre- 
viously made an offer for the house in March 
through the plaintiff, Byron Reed Company, Inc. 

By deed of May 1, 1974, the Harlesses sold the 
house to the Kobergs. The purchase price was 
lower than the original listing price of Byron Reed 
Company, Inc., and some $2,000 higher than the of- 
fer made by Koberg through Byron Reed Company, 
Inc., in March. 

The defendants contend that the action deals with 
two different premises, although they acknowledge 
that the legal description is the same. This conten- 
tion is based on the fact that after the expiration of 
the listing agreement, but before the 6-month period 
thereafter had passed, the defendants expended con- 
siderable time and money cleaning and restoring the 
property in question. 

The cases cited by defendants do not support this 
contention. We do not think the evidence supports 
such a position. The cleanup work, no doubt, made 
the premises more saleable. However, to change 
the very definition of the subject matter of the con- 
tract, much more is needed than simply cleaning 
and restoring the premises. 

Defendants further contend that the price differ- 
ence between the original listing agreement and 
what the premises actually sold for changes the 
terms of the contract sufficiently to defeat plaintiff's 
claim. The original listing price was $50,950. This 
was later reduced to $48,950 by agreement among all 
the defendants and was communicated to the plain- 
tiff. The plaintiff obtained a written offer from the 
Kobergs of $45,000 on March 13, 1974. On May 1, 
1974, the property was sold to the Kobergs for 
$47,700. We think the facts differ from those in the 


70 NEBRASKA REPORTS [VoL. 201 


Byron Reed Co., Inc. v. Majers Market Research Co., Inc. 


case of Huston Co. v. Mooney, 190 Neb. 242, 207 N. 
W. 2d 525, cited by the defendants. In that case the 
contract called for the purchase price to be paid in 
cash or upon other terms acceptable to the seller. 
The prospective buyer made an offer to purchase 
the property with a $1,000 downpayment on January 
ist and the balance to be spread out over an approxi- 
mately 18-month period. The evidence was conflict- 
ing as to whether or not the seller was agreeable to 
such terms. The property was sold 3 months after 
the expiration of the listing agreement for $20,000 
cash, plus abstracting costs, to the same party with 
whom the plaintiff had been negotiating. The trial 
court specifically found that the plaintiff had at no 
time found a buyer for $20,000 cash, as set forth in 
the original listing agreement, and that the plaintiff 
had failed to procure a purchaser within the terms 
of the agreement. The District Court held for the 
seller and the judgment was affirmed by this court. 
Huston Co. v. Mooney, supra. 

The Huston case is distinguishable on its facts and 
is not controlling in the matter. 

The plaintiff contends that the District Court erred 
in reversing the judgment of the municipal court 
and that the judgment is contrary to law and the evi- 
dence. 

The chief thrust of plaintiff’s appeal is that the 
contract is valid, that there was a sale within the 
time span of the listing agreement on substantially 
the same terms as in the listing agreement, and that 
such sale was made because of the advertising and 
efforts of the plaintiff in the original listing. 

The basic validity of such terminology in a real es- 
tate listing contract has been recently stated by this 
court in the case of Dial Realty, Inc. v. Cudahy Co., 
198 Neb. 641, 254 N. W. 2d 421. Although primarily 
directed at determining whether a sale had occurred 
and what the price was, the court at page 643 stated: 
“However, even if the defendant had not admitted 
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its liability, under the plain and unambiguous terms 
of the listing agreement, the defendant was clearly 
liable to the plaintiff. By the following terms of the 
listing agreement, the defendant obligated itself to 
pay the plaintiff the stated commission: ‘If a sale is 
made, or a purchaser found, who is ready, willing 
and able to purchase the property before the expira- 
tion of this listing, by you, myself, or any other per- 
son, at the above price and terms or for any other 
price and terms I may agree to accept, or if this 
agreement is revoked or violated by me * * *.’ ”’ 

We think that language is applicable here and that 
the listing agreement is valid even though the sale, 
in this instance, occurred after expiration of the list- 
ing period, but within the 6-months extension of time 
thereafter. 

The major determination to be made, however, is 
whether the terms of the ultimate sale are substan- 
tially the same as in the listing agreement and 
whether such sale occurred as a result of the efforts 
or advertising of the plaintiff under the listing. 

There appears to be no dispute that the property 
was ultimately sold to the Kobergs, the same per- 
sons who had inspected the premises with a repre- 
sentative of the plaintiff. It is also undisputed that 
the Kobergs had made an offer in writing to pur- 
chase the property while the listing agreement was 
in effect. 

We think the facts established clearly that the sale 
of the premises was primarily due to the efforts of 
the plaintiff in advertising and showing the property 
to the Kobergs. We find the sale was made on sub- 
stantially. the same terms as had been offered 
through the efforts of the plaintiff. 

Where a real estate broker, while his brokerage 
contract is in full force and effect, obtains a pur- 
chaser for real estate and no sale is made during the 
existence of the agreement but sale is made there- 
after by the owner to the person produced by the 
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agent, on substantially the terms that had been of- 
fered through the agent’s efforts, the broker is en- 
titled to a commission for making the sale. Peters 
v. Dreger, 146 Neb. 670, 21 N. W. 2d 436. 

For these reasons we find that the District Court 
erred in reversing the judgment of the municipal 
court. 

The judgment of the District Court is reversed and 
the judgment of the municipal court of the City of 
Omaha, in favor of the plaintiff and against the de- 
fendants, is reinstated. 

REVERSED, 


O’ NEILL PRODUCTION CREDIT ASSOCIATION, APPELLEE, 
v. PUTNAM RANCHES, INC., APPELLANT, IMPLEADED 
WITH PRUDENTIAL INSURANCE COMPANY OF AMERICA 
ET AL., APPELLEES. 

266 N. W. 2d 242 


Filed May 31, 1978. No. 41446. 


Property: Mortgages: Contracts: Statutes. In an action to fore- 
close a real estate mortgage, a counterclaim or set-off which al- 
leges that the plaintiff breached the underlying agreement in rela- 
tion to which the mortgage was executed, by failing and refusing 
to advance part of the funds promised under the agreement, is a 
claim arising out of the contract or transaction forming the founda- 
tion of the plaintiff's claim within the meaning of section 25-813, 
R. R. S. 1943. 


Appeal from the District Court for Holt County: 
HENRY F’. REIMER, Judge. Judgment vacated. Cause 
remanded for further proceedings. 


Marti, Dalton, Bruckner, O’Gara & Keating, for 
appellant. 


Edward Hannon and Deutsch, Jewell, Otte, Gatz, 
Collins & Domina, for appellee O’Neill Production 
Credit Assn. 
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Heard before SPENCER, McCown, CLINTON, and 
BRODKEY, JJ., and Coapy, District Judge. 


McCown, J. 

This is an action by plaintiff, O’Neill Production 
Credit Association, against the defendant, Putnam 
Ranches, Inc., for foreclosure of two real estate 
mortgages and a security interest in personal prop- 
erty. The District Court found that the defendant 
was indebted to the plaintiff in the sum of $2,634,- 
000.69, plus interest, and ordered foreclosure. The 
defendant has appealed. 

The defendant is a corporation engaged in farming 
and ranching operations in Nebraska and South Da- 
kota. For several years plaintiff and defendant had 
made arrangements in advance to take care of the 
defendant’s financial requirements for the coming 
year. Late in the calendar year the defendant pre- 
pared a projection of the following year’s cash re- 
quirements. A loan application was then prepared 
by the plaintiff credit association and submitted to 
the Federal Intermediate Credit Bank for its ap- 
proval. Plaintiff was required to obtain permission 
from FICB for any loan in excess of 35 percent of 
plaintiff's capital. The loan to the defendant was in 
excess each year and the loan application was there- 
fore subject to approval by FICB each year. 

On January 7, 1974, the president of plaintiff, 
working from information supplied by the defend- 
ant, prepared a loan application for submission to 
FICB, seeking approval of a loan of $4,105,000 to de- 
fendant. The application showed the purpose of the 
loan to be renewal of outstanding loans of $2,754,- 
521.78, interest of $187,000, livestock of $500,000, 
operating expense of $503,478.22, and capital irriga- 
tion expense of $160,000, comprising the total com- 
mitment amount of $4,105,000. 

The loan application was dated January 7, 1974, 
and the amount of indebtedness to be renewed was 
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shown as $2,754,521.78, the amount due on the 1973 
loan on January 7, 1974. Plaintiff’s president sub- 
mitted a copy of the loan application to the FICB 
without presenting it to or having it signed by any of- 
ficer of the defendant. FICB approval ordinarily re- 
quired from 3 to 8 weeks. 

During the period of time between January 7, 1974, 
and February 28, 1974, while awaiting FICB ap- 
proval, plaintiff continued to advance funds to the 
defendant from time to time. Advances were 
charged against undisbursed commitments of $110,- 
389.83 under the 1973 loan until that commitment 
was exhausted, and thereafter plaintiff advanced 
funds in exchange for demand promissory notes 
executed by the defendant. Four demand notes 
were executed in the total sum of $247,000. Plaintiff 
advanced the total sum of $345,424.07 to defendant 
between January 7, 1974, and February 28, 1974. 
During the same period of time the defendant made 
repayments on its indebtedness in the total amount 
of $324,496.56. 

In late February 1974, FICB approved the loan. 
On February 28, 1974, the loan application dated 
January 7, 1974, was signed on behalf of the defend- 
ant. On February 28, 1974, the defendant also exe- 
cuted the promissory note for $4,105,000. The note 
was dated January 7, 1974, and was payable on or 
before January 5, 1975. It provided for interest at 
8.80 percent per annum, with provisions for adjust- 
ment of the interest rate on a monthly basis depend- 
ent on the interest rate for funds from the FICB. 

The plaintiff already held a $1 million real estate 
mortgage executed by the defendant in 1970 to se- 
cure existing and future indebtedness to the plain- 
tiff. On February 28, 1974, the defendant executed 
an additional $1 million real estate mortgage and a 
collateral note and agreement as security for the in- 
debtedness represented by the promissory note for 
$4,105,000 dated January 7, 1974. On February 28, 
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1974, the defendant also executed a security agree- 
ment and financing statement covering the personal 
property. These are the mortgages which plaintiff 
seeks to foreclose in this action. 

The loan summary and collateral record of the 
plaintiff reflecting defendant’s indebtedness shows a 
renewal loan of $2,775,449.33, and undisbursed com- 
mitments of $1,329,550.67 on February 28, 1974. On 
March 1, 1974, the plaintiff reduced the undisbursed 
commitment amount on its loan summary and col- 
lateral record by $324,496.56. The reason noted for 
cancellation of the commitment was the amount of 
repayments between the date of the loan applica- 
tion, January 7, 1974, and the date of execution of the 
renewal note on February 28, 1974. 

After February 28, 1974, the plaintiff advanced 
funds to the defendant from time to time. Total 
sums advanced by plaintiff to defendant from March 
1, 1974, to January 5, 1975, amounted to $941,689.93. 
Amounts advanced from January 7, 1974, to January 
5, 1975, were $1,303,866.69. On January 5, 1975, the 
loan summary and collateral record shows defend- 
ant’s total indebtedness to be $2,676,690.81. Plaintiff 
and defendant apparently proceeded on an ad hoc 
basis during 1975, during which time plaintiff made 
advances on several occasions and various repay- 
ments were credited. On October 17, 1975, plaintiff 
filed this action to foreclose its mortgages and se- 
curity interest. At that time the unpaid balance of 
defendant’s indebtedness was $2,634,000.69, plus in- 
terest. The District Court found generally in favor 
of the plaintiff and entered judgment in that amount, 
plus interest, and ordered foreclosure. 

The principal assignments of error on appeal cen- 
ter around the contention that the District Court 
erroneously struck defendant’s counterclaim and 
set-off which alleged that the plaintiff had fraudu- 
lently induced defendant to execute the promissory 
note and other loan documents by agreeing to loan 
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and advance funds to the defendant in the calendar 
year 1974 in the total amount of $4,105,000. The 
counterclaim and set-off also alleged that the plain- 
tiff did not intend to advance such total funds, and, 
in fact, failed and refused to advance the total sum 
of $4,105,000; that by reason of plaintiff's failure to 
advance the full amount of said funds the defendant 
was unable to produce certain crops for the year 
1975, and was unable to consummate certain cattle 
transactions which would have realized profits; and 
that because of plaintiff’s failure to advance the full 
amount of the agreed funds, the defendant was re- 
quired to sell livestock at a time when the market 
was depressed, and suffered losses. 

The District Court struck those portions of defend- 
ant’s answer which constituted these counterclaims 
and set-offs. The court also refused to permit de- 
fendant to introduce evidence in support of its alle- 
gations and offers of proof as to these matters which 
were rejected. The court stated that its action was 
taken upon the ground that the allegations raised 
collateral issues not allowable as counterclaims or 
set-offs in a mortgage foreclosure action, and that 
any issues of fraud were barred in this action under 
The Tilden Bank v. Retzlaff, 188 Neb. 834, 199 N. W. 
2d 734. That case held that a claim for damages for 
tort cannot be used as a set-off against an action on 
a contract, nor in a suit on promissory notes secured 
by real estate mortgages. The rule is not applicable 
here. 

In our view the reference to fraud or misrepresen- 
tation in the pleadings may have been inappropriate, 
but the essential issue involved is one of interpreta- 
tion of the agreements, instruments, and actions of 
the parties with respect to the basic underlying 
agreements here. The counterclaim and set-off al- 
leges that the plaintiff agreed to advance funds to 
the defendant in the total sum of $4,105,000 during 
the calendar year 1974; that the plaintiff failed to ad- 
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vance the full amount of said funds; and that the de- 
fendant was damaged by the breach. 

The dispute as to the interpretation of the agree- 
ments arises in connection with the period between 
January 7, 1974, and February 28, 1974. Under the 
defendant’s interpretation of the agreements be- 
tween the parties, the sums advanced on demand 
notes or against undisbursed commitments on prior 
loans were not a part of the $4,105,000 transaction be- 
cause they were made before the note or loan appli- 
cation was signed by defendant. Under the plain- 
tiff’s interpretation of the evidence, loan advance- 
ments and repayments between January 7, 1974, and 
February 28, 1974, were only temporary arrange- 
ments while awaiting approval, and were all a part 
of the loans and agreements of the $4,105,000 trans- 
action. The plaintiff’s position is that it advanced 
the defendant the full amount of the $4,105,000 under 
the correct interpretation of the agreements. 

Section 25-813, R. R. S. 1943, provides in part: 
‘‘The counterclaim * * * must be one in favor of a de- 
fendant and against a plaintiff between whom a sev- 
eral judgment might be had in the action, and aris- 
ing out of the contract or transaction set forth in the 
petition as the foundation of the plaintiff’s claim, or 
connected with the subject of the action.’’ While 
this state has not directly considered the question, it 
is generally recognized that in an action to foreclose 
a mortgage the defendant may counterclaim or set- 
off a claim or demand against the plaintiff which is 
connected with the mortgage transaction and affects 
the consideration thereof. See, 59 C. J. S., Mort- 
gages, § 619, p. 1086; Owen v. Mecham, 9 Ariz. App. 
529, 454 P. 2d 577; Palermo Constr. Co., Inc. v. Leb- 
leu, 272 So. 2d 729 (La. App.). 

In Leisure Technology-N.E., Inc. v. Klingbeil 
Holding Co., 187 N. J. Super. 353, 349 A. 2d 96, the 
court determined that a counterclaim based on alle- 
gations of a breach of the underlying agreement in 
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relation to which a mortgage had been executed was 
properly considered in an equitable action for fore- 
closure of the mortgage. The court said: ‘‘Here 
the thrust of the counterclaim is the assertion that 
plaintiff had breached the underlying agreement in 
relation to which the mortgage was executed and in- 
terfered with defendants’ rights under that agree- 
ment. In the usually understood sense of the word, 
these claims were germane to the foreclosure ac- 
tion.”’ 

Case law in this state has recognized the proposi- 
tion that a mortgage depends for its validity upon 
the validity of the debt which it secures, and that a 
lack of consideration is a defense to a foreclosure ac- 
tion. See, Caldwell v. Wells, 174 Neb. 288, 117 N. W. 
2d 486; Norton v. Dosek, 161 Neb. 554, 74 N. W. 2d 56; 
Elm Creek State Bank v. Johnson, 195 Neb. 131, 236 
N. W. 2d 838. 

In an action to foreclose a real estate mortgage, a 
counterclaim or set-off which alleges that the plain- 
tiff breached the underlying agreement in relation to 
which the mortgage was executed, by failing and re- 
fusing to advance part of the funds promised under 
the agreement, is a claim arising out of the contract 
or transaction forming the foundation of the plain- 
tiff’s claim within the meaning of section 25-813, R. 
R. S. 1948. 

In this case there is a mixed question of fact and 
law as to which version or interpretation of the loan 
and mortgage agreements and facts is correct. The 
evidence may or may not be conflicting when it is 
heard. Nevertheless, the defendant is entitled to an 
opportunity to prove its allegations. Whether de- 
fendant’s evidence is sufficient to establish its 
claims is a question for determination by the fact 
finder in the trial court, not by this court. 

The defendant also contends that the assignment 
of various life insurance policies given as additional 
security by certain individual defendants was in- 


VOL, 201] JANUARY TERM, 1978 79 


Tyler v. Olson Bros. Mfg. Co., Inc. 


valid because of a lack of consideration. Section 
9-204, U. C. C., makes it clear that consideration 
may consist of future advances, even if the lender 
was already under a contractual obligation to make 
such future advances. It is also undisputed in this 
case that the plaintiff made substantial advances of 
funds to the defendant after the execution of the in- 
surance assignments. The fact that the advance- 
ments were made to the defendant corporation 
rather than to the individual assignors is imma- 
terial. See Grady v. Denbeck, 197 Neb. 795, 251 N. 
W. 2d 164. 

Defendant’s remaining assignments of error are 
without merit. The judgment of the District Court is 
vacated, and the cause is remanded to the District 
Court for further proceedings in accordance with 
this opinion. 

JUDGMENT VACATED. CAUSE REMANDED FOR 
FURTHER PROCEEDINGS. 
CLINTON, J., concurring in result. 


DONALD W. TYLER, APPELLEE, V. OLSON Bros. MF«. Co., 
INC., APPELLANT, IMPLEADED WITH F‘RANK SVOBODA 
ET AL., APPELLEES. 
266 N. W. 2d 216 


Filed May 31, 1978. No. 41530. 


Trial: Evidence: Damages. The general rule is that damages must 
be proved with as much certainty as the case permits and can- 
not be left to conjecture, guess, or speculation. Generally, the 
evidence must be sufficient to enable the court or jury to determine 
the amount of damages with reasonable certainty. 

Appeal from the District Court for Holt County: 
HENRY F.. REIMER, Judge. Affirmed. 


Duane L. Stromer, for appellant. 


Steven M. Curry of Sampson, eal & Hummel, 
for appellee Tyler. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BOSLAUGH, J. 

This case arises out of a controversy concerning 
the sale of a center pivot irrigation system to the 
plaintiff, Donald W. Tyler. In 1969 the plaintiff con- 
tacted the defendant, Frank Svoboda, concerning 
the purchase of an irrigation system manufactured 
by the defendant, Olson Bros. Mfg. Co., Inc. On De- 
cember 4, 1969, the defendant signed a written ‘‘Con- 
ditional Sales Agreement” for the purchase of a 9 
tower ‘‘Hyd.-Prop.’’ Olson Irrigation System. The 
contract was in the form of an offer to sell made by 
Olson Bros. Mfg. Co., Inc., which was accepted by 
the plaintiff. The contract expressly provided, 
“MAKE ALL CHECKS PAYABLE TO: OLSON 
BROS. MFG. CO., INC.’”’ The contract recited that 
Olson was represented by Svoboda Sales, Inc., and 
the agreement was executed with Frank Svoboda as 
the representative of the seller. 

The contract contained an item of $600 for ‘‘assem- 
bly’’ and described where and how it was to be in- 
stalled. The plaintiff paid the full amount of the 
purchase price, $12,969.01, to Svoboda Sales Co. on 
December 23, 1969. The irrigation system was de- 
livered to the plaintiff's property sometime before 
January 1, 1970, and was erected by Svoboda or his 
employees during the month of January. 

The plaintiff first attempted to operate the system 
sometime between May 1 and May 20, 1970. The 
plaintiff immediately had trouble with the system. 
There were breaks and leaks in the oil lines; a plas- 
tic tube going to the end gun shut-off melted in two; 
the water pipe sagged badly in two places; and the 
system would operate for only a short time and then 
shut off. The plaintiff testified that he complained 
to both Svoboda and Olson Bros. and that workmen 
came out to his farm several times and attempted to 
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repair the system but were not successful. The field 
where the system had been installed was planted to 
potatoes and the crop needed water badly during 
this time. The situation became so critical that the 
plaintiff hired a neighbor lady to watch the field and 
to call him when the system stopped irrigating. The 
system continued to stop at irregular intervals until 
the plaintiff himself modified a part of the hydraulic 
system on or about June 23, 1970. 

This action was commenced on December 4, 1970, 
to recover damages in the amount of $5,976 which 
the plaintiff alleged he had sustained as a result of 
defects in the system. The original petition named 
Olson Bros. Mfg. Co., Svoboda Sales, Inc., and 
Frank Svoboda as defendants. An amended petition 
filed in 1974 omitted Svoboda Sales, Inc., as a de- 
fendant and substituted, as a defendant in its place, 
Frank Svoboda doing business as Svoboda Sales Co. 

A jury was waived and the action was tried to the 
court. At the close of the defendant’s evidence the 
action was dismissed as to all defendants except Ol- 
son Bros. The trial court found that Svoboda was an 
agent of Olson Bros.; that the contract for the pur- 
chase of the system was between the plaintiff and 
Olson Bros.; that the system was defective; that the 
plaintiff had notified Olson Bros. of the defects 
through its agent Svoboda; and that the plaintiff had 
been damaged in the amount of $4,002.50. The de- 
fendant Olson Bros. has appealed. There is no 
cross-appeal. There are no issues in this court as to 
the defendants Frank Svoboda and Frank Svoboda 
doing business as Svoboda Sales Co. and the appeal 
has been dismissed as to them. 

The principal issues which must be considered and 
determined in this court relate to the sufficiency of 
the evidence to sustain the findings of the trial court. 
Much of the evidence was in conflict and presented 
issues of fact which were resolved against the de- 
fendant Olson Bros. 
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On the matter of agency the contract, on its face, 
purported to be a contract between the plaintiff and 
Olson Bros. The record contains a franchise agree- 
ment between Olson Bros. and Svoboda Sales Inc. 
that was in force in 1969 and a distributorship agree- 
ment with Svoboda Sales Company, a corporation, 
dated January 6, 1968. Carroll Olson, the vice-presi- 
dent of Olson Bros. and one of its major stockhold- 
ers, testified that the printed form on which the con- 
tract with the plaintiff was prepared had been fur- 
nished by Olson Bros. or had been prepared by Svo- 
boda “representing us.’’ The executed form was 
considered to be a purchase order and was the docu- 
ment from which the system sold to the plaintiff was 
manufactured and delivered. This evidence was 
sufficient to sustain a finding that as between the 
plaintiff and Olson Bros., Svoboda was an agent of 
Olson Bros. 

The plaintiff's evidence in regard to the defects in 
the system has been summarized. Olson Bros. took 
the position that most of the defects resulted from 
improper installation and adjustment of the system 
but there was evidence that some of the defects may 
have been due to improper design or construction. 
Since the installation was a part of the contract and 
had been performed by Svoboda as an agent of Olson 
Bros. the evidence was sufficient to sustain the find- 
ing against Olson Bros. as to the defects in the sys- 
tem. 

With respect to damages, the plaintiff was 
awarded damages for crop damage, the expense of 
remedying the sag in the water pipe, and the ex- 
pense involved in discovering and remedying defects 
in the system. 

The general rule is that damages must be proved 
with as much certainty as the case permits and can- 
not be left to conjecture, guess, or speculation. Gen- 
erally, the evidence must be sufficient to enable the 
court or jury to determine the amount of damages 
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with reasonable certainty. Crowder v. Allied In- 
vestment Co., 190 Neb. 487, 209 N. W. 2d 141. 

The award for crop damage was based upon ex- 
pert testimony as to the reduction in yield sustained 
by the plaintiff because of inability to irrigate in 
May and June of 1970 because of defects in the irri- 
gation system. The plaintiff’s evidence was that the 
crop was dry during May and June and suffered 
from a lack of water; that the yield from this field 
was 200 bags per acre as compared to the average 
yield of 250 bags per acre from all his fields; that the 
maturity of the crop and its harvest was delayed be- 
cause of the lack of irrigation water in May and 
June; and that there was a reduction in price for the 
crop because of the later harvest. 

The plaintiff’s evidence was reasonably certain 
and was as specific as could be produced under the 
circumstances. Evidence offered by the defendant 
as to the average yield per acre in the county during 
1970 was irrelevant and was properly rejected. 

The trial court based its award for damages for 
the expense of remedying the sagging water pipe 
upon the cost of an additional tower, but limited it to 
the amount requested in the amended petition. The 
evidence will sustain an inference that if the extra 
length of the span between the pivot and the first 
tower, and the extra length of the span beyond the 
last tower were eliminated and an additional span 
and tower were added to the system, the overall 
length of the pipe could remain the same and the sag 
could be corrected. There might be other ways to 
correct the sag but the evidence presented a ques- 
tion of fact and the evidence supports the finding 
made. 

The award of damages for the cost of discovering 
and remedying defects in the system consisted of $45 
paid by the plaintiff to the neighbor lady who 
watched the system for the plaintiff during the time 
that it stopped at frequent intervals. This item 
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amounts to an expense incurred by the plaintiff in 
attempting to mitigate the damages and prevented 
the crop loss from being a greater amount. 
There being no error in the record, the judgment 
is affirmed. 
AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. SANFORD W. 
McCONNELL, APPELLANT. 
266 N. W. 2d 219 


Filed May 31, 1978. No. 41535. 


1. Constitutional Law: Appeal and Error. For a question of con- 
stitutionality of a statute to be considered in this court it must be 
properly raised in the trial court. If it is not raised in the trial 
court, it will be considered as waived in this court. 

2. Criminal Law: Statutes: Public Policy. Penal statutes should be 
construed so as to give effect to the plain meaning of the words 
employed, and where of doubtful meaning, or application, the court 
should adopt the sense that best harmonizes with the context and 
the apparent policy and objects of the Legislature. 

3. Statutes: Words and Phrases. In section 52-123, R. R. S. 1943, the 
words ‘‘with the intent thereby to deprive or defraud,”’ should read 
as though it read ‘‘with the fraudulent intent thereby to deprive.”’ 


Appeal from the District Court for Douglas County: 
SAMUEL P, CaANIGLIA, Judge. Reversed and re- 
manded. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Paul W. 
Snyder, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


SPENCER, J. 

Defendant, Sanford W. McConnell, who is a build- 
ing contractor, appeals his conviction under section 
52-123, R. R. S. 1943, for failure to apply money re- 
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ceived in payment of lawful claims of laborers or 
materialmen. Defendant assigns as error the un- 
constitutionality of the statute, and that he was 
found guilty without proof of fraud. We reverse. 

In a proposal dated May 29, 1974, Urban Builders, 
Inc., agreed to furnish labor and materials to con- 
struct a kitchen addition to a house owned by 
Dominic Romeo for a total price of $9,150. Payment 
terms were ‘10% upon acceptance of proposal, 40% 
upon start, balance due at completion.’’ The pro- 
posal was signed by Sanford W. McConnell, who was 
the president of Urban Builders, Inc. 

The proposal was delivered to the home of Romeo 
by John Boles, an employee of Urban Builders, Inc. 
He had estimated the job and was the supervisor of 
the project. The document does not bear the signa- 
ture of Mr. Romeo for acceptance of the proposal. 
It does, however, contain a notation made by Boles, 
as follows: ‘‘$915.00 paid in cash as down pay- 
ment.’’ This notation is signed by J. Boles, as an 
acknowledgment that he received it. 

The cash was delivered to Richard Slezak, who 
was the treasurer and accountant for Urban Build- 
ers, Inc. It was deposited in the corporation’s oper- 
ating fund. He drew the checks on the operating 
fund. These checks had another signature as well 
as his own. The money was used to pay a telephone 
bill, Boles’ wages, and 1 week’s salary for Slezak. 
The money was disbursed within 7 days after re- 
ceipt. To his knowledge, no invoice or statement of 
work was ever presented by the subcontractor for 
the Romeo job. 

Work was begun June 21, 1974, when Stier & Sons 
Construction, Inc., performed excavation work and 
laid the foundation. It ended June 28, 1974. Ro- 
meo’s architect testified this work was satisfactory 
and complete except for a few things which had to 
wait until the carpenters began work. A mechan- 


86 NEBRASKA REPORTS [VoL. 201 


State v. McConnell 


ic’s lien in the amount of $1,953 for this work was 
filed September 19, 1974. 

When no further work was forthcoming, Romeo 
and his architect went to defendant’s office for a 
meeting. Romeo testified defendant told him the 
company was having financial problems and the job 
had been underbid. After consulting with the archi- 
tect, Romeo agreed to an increase in the contract 
price to get the job done. An agreement to this ef- 
fect was executed July 8, 1974. This agreement, so 
far as material herein, reads as follows: ‘‘Mr. 
Romeo has agreed to raise the contract price from 
$8,650.00 to $10,050 plus $500.00 contingency provid- 
ing that Jim Windorski is the carpenter on the proj- 
ect to include rough and finish and to commence 
work on Friday, July 12 but not later than Monday, 
July 15th.. A written schedule is to be delivered by 
July 18th 1974. Work is to be completed within 45 
days. Payment is to be made directly to the carpen- 
ters and Urban Builders Inc. is to pay masonry con- 
tractor. 

‘All other work as per contract.’’ This proposal is 
signed by Sanford W. McConnell, and like the other 
one bears no signature or acceptance by Romeo. 

Work did not resume after the execution of this 
agreement. Romeo did not make any further pay- 
ments. He testified his reason for not paying the 40 
percent of the contract price called for in the orig- 
inal agreement was that defendant refused to pro- 
vide a performance bond which Mr. Boles had prom- 
ised at the time of contracting. 

The architect, Norman Reece, was present when 
both of the agreements were executed. He believed 
that on each occasion there had been two documents 
and Romeo had signed the one retained by defend- 
ant. He testified Boles had stated at the time of con- 
tracting that there would be no problem in obtaining 
a performance bond and it ‘‘would be returned 
within several days, as soon as they had time to get 
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it.’ Reece further testified when the contract was 
modified, they were promised that a performance 
bond would be provided the following day. After the 
second agreement was signed, he was unable to con- 
tact defendant because the telephone had been dis- 
connected. He called Boles at home several times 
and was repeatedly assured that a performance 
bond would be issued. He could not recall why work 
did not resume by July 15, 1974. He felt the carpen- 
ter he had recommended was working on another 
job at that time. 

Defendant testified he was informed by Boles that 
a performance bond had been requested. He told 
Romeo at the meeting in his office that he had been 
negotiating with the bonding company but that no 
performance bond could be provided. Romeo 
agreed to waive any performance bond requirement. 
Defendant testified he also informed Romeo at this 
meeting that the carpenter selected for the job had 
raised his price but that another carpenter could be 
used. Romeo stated he wanted the carpenter, a Mr. 
Windorski, to perform the carpentry work and was 
willing to pay more money. 

As to the reason work was not resumed after June 
28, 1974, defendant testified: ‘‘At the time we met in 
the office, I told them that the carpenter was in- 
volved with another job and I told them I thought at 
the time that he would be out there within a week. 
Evidently it took him longer to get out on the job but 
I have no control to go out there and physically to 
force him to leave the one job to start the other. In 
the mean time, our phone was shut off. Mr. Reece 
talked to John Boles and he said because of the fact 
that our phone was shut off that we were terminated 
on the job. This was related to me by Mr. Boles.”’ 

Defendant also testified it is a common practice in 
the construction industry to ‘‘front load’’ a job by 
paying overhead expenses from the downpayment. 
He intended to pay Stier & Sons Construction, Inc., 
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when he received the payment of 40 percent of the 
contract price from Romeo. Defendant requested 
payment of this amount at the meeting in his office. 
He testified: ‘I asked him (Mr. Romeo) the day he 
came into the office and I told him that we could not 
provide the performance bond. He said at that time 
he was keeping all copies of the contract. I had not 
had a copy of the contract myself. And he said that 
when Windorski got on the job that he would fund ad- 
ditional money.” 

Section 52-123, R. R. S. 1948, provides: ‘‘It shall 
be unlawful for any person, firm, or corporation who 
has taken a contract for the erection, improvement, 
repair, or removal of any house, mill, manufactory, 
or building of any kind for another, and has received 
payment in whole or in part upon such contract, to 
fail to apply the money so received, or so much 
thereof as may be necessary for that purpose, in 
payment of the lawful claims of such laborers or 
materialmen as could otherwise have a right to file 
a laborers’ or materialmen’s lien against such house 
or other structure, with the intent thereby to deprive 
or defraud the owner or person so paying the person, 
firm or corporation receiving payment, of his funds 
without discharging the liens, unless such person, 
firm, or corporation, taking such contract, shall 
have received and delivered to the owner of the 
property the written waiver of lien from all persons 
who otherwise would have a right to file a lien there- 
on. In any prosecution under sections 52-123 and 
52-124 of the person, firm, or corporation so receiv- 
ing payment, when it shall be shown in evidence that 
any lien for labor or materials existed in favor of 
any laborer or materialman and that such lien has 
been filed within the time and at the place as pro- 
vided by law for the filing of such liens and that such 
person, firm, or corporation charged has received 
payment without discharging the lien to the extent of 
the funds received by him, the fact of acceptance of 
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such payment without having discharged the lien 
within ten days after receipt of such payment shall 
be prima facie evidence of intent to deprive or de- 
fraud on the part of the person, firm, or corporation 
so receiving payment.’’ (Italics supplied.) 

Defendant did not raise the constitutional issue in 
the trial court. It is raised for the first time on ap- 
peal. For a question of constitutionality of a statute 
to be considered in this court it must be properly 
raised in the trial court. If it is not raised in the 
trial court, it will be considered as waived in this 
court. State v. Jacobsen, 194 Neb. 105, 230 N. W. 2d 
219 (1975). 

We agree with the defendant. The evidence pre- 
sented would indicate the trial court found the de- 
fendant guilty without proof of fraud. The following 
extracts from the comments of the court point up the 
basis for his decision: ‘‘I am not at all persuaded 
that the failure to pay the 40 percent is the reason it 
didn’t start. On the $915.00, I am going to tell you 
that I think that under the statute and the law this 
was really trust funds. Those monies are to be de- 
voted exclusively to this job. If there is overhead 
that you paid and telephone bills and everything that 
comes out of his profit if he has it, * * *. The only 
other thing that really bothers me is the question of 
intent to defraud. Now it is in the alternative with 
the intent to deprive or defraud the owner —. Now, 
that is the only thing that bothers me. I really feel 
that within the statute and within the evidence here 
and everything, the $915.00 is earmarked for this job. 
If he diverted it to some other use, he did it at his 
own risk * * * I am inclining (sic) to believe that an 
intent to deprive exists regardless of how well moti- 
vated he is when he diverts one person’s money for 
another person — for another purpose.” 

In State ex rel. Norton v. Janing, 182 Neb. 539, 156 
N. W. 2d 9 (1968), this court found the previous stat- 
ute on this subject to be unconstitutional in that it 
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failed to require a finding of fraud and permitted a 
prosecution for a criminal offense for the failure to 
pay a contractual obligation without proof of fraud. 
We there stated: ‘‘It is impossible to frame a valid 
statute punishing by imprisonment the exercise of 
the right to religious liberty, or the right to petition 
for the redress of grievances, or the right to be ex- 
empt from imprisonment for debt except in cases of 
fraud. These are all constitutional rights, which 
cannot be abridged under the guise of legislation 
against crime. The exercise of them cannot be 
crime.”’ 

The statute involved in State ex rel. Norton v. Jan- 
ing, supra, was repealed as unconstitutional and re- 
placed by section 52-123, R. R. S. 1943, in 1969. The 
pertinent portion added is the following: ‘‘with the 
intent thereby to deprive or defraud the owner or 
person so paying the person, firm or corporation re- 
ceiving payment, of his funds without discharging 
the liens.’’ It is evident that this language was 
added to comply with our holding that it was only in 
cases of fraud where the statute could be upheld. 

While, as the trial court noted, the language in sec- 
tion 52-123, R. R. S. 1943, is ‘‘with the intent thereby 
to deprive or defraud,’’ it cannot be construed in the 
alternative as was done by the trial court. 

As stated in State v. Holtan, 197 Neb. 544, 250 N. 
W. 2d 876 (1977): ‘‘ ‘Penal statutes should be con- 
strued so as to give effect to the plain meaning of the 
words employed, and where of doubtful meaning, or 
application, the court should adopt the sense that 
best harmonizes with the context and the apparent 
policy and objects of the Legislature.’ State v. 
Reich, 186 Neb. 289, 183 N. W. 2d 223.” 

Properly construed, ‘‘with the intent thereby to de- 
prive or defraud’’ should read as though it read 
‘“‘with the fraudulent intent thereby to deprive * * *.” 
Unless so construed, it is still subject to the vice 
pointed out in State ex rel. Norton v. Janing, supra. 
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The test is one of bad faith. Unless it is so con- 
strued, the enactment of the new statute did not ac- 
complish its purpose. 

On the trial court’s reference to trust funds, State 
ex rel. Norton v. Janing, supra, held: ‘‘We point out 
that section 52-119, R. R. S. 1943 (now section 52-123, 
R. R. 8S. 1943), does not make the general contractor 
an agent or trustee for laborers or materialmen in 
receiving payments from the property owner, nor 
does it make the amounts so received a trust fund * 
* oY? 

Without attempting to analyze the pros and cons of 
the fact that the owner himself did not live up to the 
contract, or discussing other issues involved, it is 
sufficient to say that the prosecution failed to sustain 
its burden of proving a crime. It failed to introduce 
evidence in regard to an essential element of the 
crime, the intent of the defendant to defraud. The 
judgment herein is reversed and the cause is re- 
manded with directions for its dismissal. 

REVERSED AND REMANDED, 


THOMAS C. POLLEY ET AL., APPELLANTS, V. HAL G. 
SHOEMAKER ET AL., APPELLEES. 
266 N. W. 2d 222 


Filed May 31, 1978. No. 41547. 


1. Landlord and Tenant: Leases. Landlords are not entitled to re- 
cover leased premises by resort to self-help, but must use the legal 
means provided for that purpose. 

2. Property: Conversion: Words and Phrases. Conversion is any 
distinct act of dominion wrongfully exerted over another’s per- 
sonal property in denial of or inconsistent with his rights therein. 

3. : . To constitute conversion there must be 
an intentional exercise of dominion or control over a chattel which 
so seriously interferes with the right of another to control it that it 
justifies the forced judicial sale to the defendant, which is the dis- 
tinguishing feature of the action. 
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Appeal from the District Court for Douglas County: 
JOHN C, BURKE, Judge. Affirmed. 


Frank Meares, for appellants. 


Wallace Hopkins and James E. McCarthy of 
Marks, Clare, Hopkins & Rauth, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BRODKEY, J. 

This is an action brought by Thomas C. and Alice 
Polley, against Hal G. and Carol J. Shoemaker to re- 
cover damages for the alleged conversion of per- 
sonal property and the breach of the right to peace- 
able and quiet enjoyment of leased premises. At the 
close of plaintiffs’ evidence, the District Court sus- 
tained defendants’ motion for a directed verdict, and 
dismissed plaintiffs’ petition. Plaintiffs have ap- 
pealed, contending that the trial court erred in sus- 
taining defendants’ motion for a directed verdict and 
in rejecting plaintiffs’ offer of proof concerning 
damages for conversion of property. We affirm the 
judgment of the District Court. 

On May 1, 1975, plaintiffs leased business property 
on Farnam Street, Omaha, Nebraska, from a realty 
company for a term of 3 years. Plaintiffs used the 
premises for the operation of a restaurant and 
lounge, and had been continuously leasing the prop- 
erty since 1949. On April 12, 1976, a fire severely 
damaged the leased premises, making them unfit 
for continued operation of plaintiffs’ restaurant and 
lounge. Plaintiffs discontinued paying rent after the 
fire, as permitted by their lease, but did not abandon 
their leasehold. 

The owner of the building then sold it to the de- 
fendants, and assigned plaintiffs’ lease to the de- 
fendants on May 13, 1976. The original owner, at the 
request of plaintiffs, served them with a notice to va- 
cate their leasehold on or before November 1, 1976. 
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The evidence and plaintiffs’ testimony indicate that 
the notice was received by plaintiffs on April 30, 
1976. The notice to vacate was in accordance with a 
provision of the lease which provided that the lessor 
had the right to terminate the lease upon 6 months 
notice if he intended to sell the building. 

Relations between plaintiffs and the defendants 
were not entirely harmonious subsequent to the fire. 
On two occasions in June 1976, plaintiffs were re- 
quested to remove spoiled food from the restaurant 
because it was causing a health hazard. Plaintiffs 
apparently removed some of their property from the 
premises, but most of it, mainly trade fixtures, re- 
mained after the fire. In August, the parties entered 
into an agreement with respect to the lounge portion 
of the premises, and defendants paid plaintiffs $1,500 
to vacate the lounge portion before the leasehold ex- 
pired on November 1, 1976. No agreement was 
made with respect to the restaurant portion of the 
premises. Plaintiffs did vacate the lounge and de- 
fendants began to renovate it. 

On October 6, 1976, plaintiffs were advised that de- 
fendants had changed the locks on all doors to the 
premises. In a letter to plaintiffs, defendants 
stated: ‘‘In an effort to preserve the building and to 
prevent further waste and deterioration, the locks on 
all doors to the premises are being changed. You 
may have access to the building during the daylight 
hours only and any further removal of property 
must be done under supervision of the new owner, * 
* *.’ The letter also advised the plaintiffs to return 
an item of property removed from the building, and 
to cease any unauthorized removal of property from 
the premises. The defendants refused to give the 
plaintiffs keys for the new locks. Plaintiffs filed this 
action 2 days later, alleging that the defendants had 
converted their personal property by changing the 
locks, and had breached their right to quiet enjoy- 
ment of their leasehold. 
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The evidence at trial indicated that plaintiffs did 
not return to the premises after October 6, 1976, nor 
did they make any attempt to remove their property 
from the building. There was no evidence that de- 
fendants denied plaintiffs access to the building dur- 
ing daylight hours, and plaintiffs admitted that they 
were never told they could not take their property. 
On December 10, 1976, defendants wrote the plain- 
tiffs, stating that they were ‘‘once more requesting’’ 
that plaintiffs remove the fixtures from the restau- 
rant, and that the fixtures would be removed and 
placed in storage if the plaintiffs did not respond. 
Plaintiffs did not reply, and apparently the fixtures 
were placed in storage on January 1, 1977. By that 
time, plaintiffs had opened another restaurant in a 
new location. 

We first discuss plaintiffs’ claim that they are en- 
titled to damages for breach of a covenant of quiet 
enjoyment of the leased premises. The evidence 
presented in this case was clearly sufficient to per- 
mit a finding of unlawful interference with the 
peaceful use of the premises since defendants ad- 
mitted changing the locks on the building before the 
lease expired and refusing to give plaintiffs a key. 
See Bass v. Boetel & Co., 191 Neb. 733, 217 N. W. 2d 
804 (1974). In Bass we unequivocally stated that 
landlords are not entitled to recover leased premises 
by resort to self-help, but must use the legal means 
provided for that purpose. Although the ‘‘lockout”’ 
in this case was only partial, it nevertheless consti- 
tuted an infringement of plaintiffs’ right to peaceful 
and quiet enjoyment of the leased premises. 

Although the evidence presented by plaintiffs was 
sufficient to permit a finding of breach of a covenant 
of quiet enjoyment, they did not produce competent 
evidence which would sustain an award of damages 
therefor. The partial lockout occurred approxi- 
mately 3 weeks before the lease expired. At that 
time, it was apparent that plaintiffs would not re- 
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open their business at the location for the remainder 
of the lease. Plaintiffs admitted that the premises 
were of no significant use to them after the fire and 
after it became apparent that the lease would be ter- 
minated. Plaintiffs did not demonstrate any mone- 
tary loss due to the partial lockout, nor any compen- 
sable injury. Therefore, the District Court properly 
directed a verdict in favor of the defendants on this 
cause of action since plaintiffs failed in their proof of 
damages. 

Plaintiffs’ second cause of action was based upon 
a conversion of the trade fixtures and property left 
in the restaurant. The general definition of ‘‘con- 
version,’’ long accepted in this and other jurisdic- 
tions, is that conversion is any distinct act of domin- 
ion wrongfully exerted over another’s personal prop- 
erty in denial of or inconsistent with his rights 
therein. See Jessen v. Blackard, 159 Neb. 103, 65 N. 
W. 2d 345 (1954). The ‘‘tort of conversion has been 
confined to those major interferences with the chat- 
tel, or with the plaintiff’s rights in it, which are so 
serious, and so important, as to justify the forced ju- 
dicial sale to the defendant which is the distinguish- 
ing feature of the action.’’ Prosser, Law of Torts, § 
15, at pp. 80, 81 (4th Ed., 1972). In Restatement, 
Torts 2d, § 222A, 431, it is stated: ‘‘(1) Conversion is 
an intentional exercise of dominion or control over a 
chattel which so seriously interferes with the right of 
another to control it that the actor may justly be re- 
quired to pay the other the full value of the chattel.”’ 
Therefore it can be seen that not all exercise of do- 
minion over or interferences with the use of chattels 
constitute conversion. 

Plaintiffs rely on Bass v. Boetel & Co., supra, in 
support of their claim that the evidence in this case 
would support a finding of conversion. In Bass a 
tenant defaulted on rental payments, and the land- 
lord completely dispossessed the tenant from the 
premises by changing the locks on the building. The 
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tenant’s property was removed from the premises, 
and some of the property was delivered to a creditor 
of the tenant. The remainder of the property was 
placed in storage. The facts in Bass indicate that 
although the tenant was given an inventory list of 
the stored property, he was not given the opportun- 
ity to take possession of it. In that case, the land- 
lord was apparently asserting a claim to the prop- 
erty on the ground that the tenant’s rental payments 
were due and owing, as the lease in question pro- 
vided for a lien on the tenant’s property for unpaid 
rent in favor of the landlord. 

In Bass we concluded that the seizure and deten- 
tion of the tenants’ property was unlawful, and that a 
person allegedly having a lien upon the property of 
another must enforce that lien by taking proper 
legal action rather than employing self-help.  Al- 
though this court concluded that there had been a 
conversion, the cause was remanded for further pro- 
ceedings on the issue of damages. 

The facts in the instant case are significantly dif- 
ferent from those in Bass. Defendants in this case 
were not asserting any interest in the plaintiffs’ 
property when they denied plaintiffs access to the 
building during nighttime hours. At no time did 
they prohibit plaintiffs from removing the property, 
and plaintiffs admittedly made no request or at- 
tempt to take possession of the property. Moreover, 
defendants did not remove the property during the 
term of the lease. 

After the lease expired, defendants requested in 
writing that plaintiffs remove the property. Plain- 
tiffs made no attempt to do so. Two months after 
the lease expired, the property was stored by the de- 
fendants, but again there is no evidence that defend- 
ants were asserting a right in the property, or that 
plaintiffs were denied access to it. In fact, the rec- 
ord demonstrates that defendants desired the plain- 
tiffs to take possession of their property. 
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On these facts, we believe the trial court was cor- 
rect in concluding that the evidence would not sup- 
port a finding of conversion. Defendants’ interfer- 
ence with plaintiffs’ property was not an intentional 
exercise of dominion or control over it which so seri- 
ously interfered with plaintiffs’ rights to control it 
that the defendants may justly be required to pay 
plaintiffs the full value of the chattel. Other courts, 
on facts analogous to those in this case, have 
reached the same conclusion. See, Jordan v. Tal- 
bot, 55 Cal. 2d 597, 12 Cal. Rptr. 488, 361 P. 2d 20 
(1961); Zaslow v. Kroenert, 29 Cal. 2d 541, 176 P. 2d 1 
(1946); Fox v. American Propane, Inc., 508 S. W. 2d 
426 (Tex. Civ. App., 1974). 

We emphasize, however, that the general rule set 
forth in Bass remains viable. Where a landlord 
completely dispossesses a tenant of leased premises 
and denies the tenant access to his property, assert- 
ing an interest in that property, an action for conver- 
sion will lie. 

In view of our conclusion that the trial court did 
not err in its decision that the evidence did not sup- 
port a finding of conversion, we need not discuss 
plaintiffs’ assignment that the trial court erred in re- 
fusing their offer of proof concerning the value of the 
property allegedly converted. 

The judgment of the District Court is affirmed. 

AFFIRMED, 


MARIAN ABRAMSON, APPELLANT, V. FRANK W. BEMIS, 
AS ASSESSOR OF DOUGLAS COUNTY, NEBRASKA, ET AL., 
APPELLEES. 

266 N. W. 2d 226 


Filed May 31, 1978. No. 41562. 


1. Motions, Rules, and Orders: Statutes. Dissolution of a restrain- 
ing order is not a final order within the meaning of section 25-1902, 
R. R. S. 1948. 
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2. Trial: Evidence: Appeal and Error. In the absence of a bill of 
exceptions, it will be presumed that issues of fact presented by the 
pleadings were established by the evidence, that they were cor- 
rectly decided, and in such situations the only issue that will be 
considered on appeal to this court is sufficiency of the pleadings to 
support the judgment. 


Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, Judge. Affirmed. 


David L. Herzog, for appellant. 


Donald L. Knowles, Douglas County Attorney, H. 
L. Wendt, and John Q. Powers, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


CLINTON, J. 

This is an action by a taxpayer and owner of real 
estate in Douglas County, Nebraska, against Frank 
W. Bemis, the assessor of Douglas County, and the 
county commissioners of Douglas County, who are 
the board of equalization. The purpose of the action 
was to enjoin the implementation of certain valua- 
tion increases of real property in precinct No. 40, in 
which the plaintiff’s property is located. Pending 
trial on the merits, the court entered a ‘‘restraining 
order’ barring implementation of the valuation in- 
creases. 

On June 1, 1977, the court granted a motion of the 
defendants to dismiss the action because of alleged 
mootness. The transcript indicates that the board of 
equalization ‘‘rolled back’’ the valuations com- 
plained of. There was no hearing on the merits of 
the petition. 

The only bill of exceptions before us is that con- 
taining the evidence presented in connection with 
the granting of the ‘“‘restraining order.’’ Whatever 
evidence, if any, was introduced to support the 
mootness claim is not before us. 
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Both parties in their briefs argue the merits of the 
alleged. cause of action and procedural issues. At 
least two reasons exist which prevent this court 
from considering the issues raised and argued. The 
dismissal had the effect of dissolving the restraining 
order. Dissolution of a restraining order is not a 
final order within the meaning of section 25-1902, R. 
R. 8. 1943. Manning v. Connell, 47 Neb. 83, 66 N. W. 
17; Young v. City of Albion, 77 Neb. 678, 110 N. W. 
706. 

The trial court has not passed on the merits of the 
cause sO we cannot do so on appeal. The only final 
orders in this case are the dismissal for mootness 
and the overruling of the motion for new trial. In 
the absence of a bill of exceptions, we must assume 
that a factual foundation exists which supports the 
dismissal for mootness. In the absence of a bill of 
exceptions, it will be presumed that issues of fact 
presented by the pleadings were established by the 
evidence, that they were correctly decided, and in 
such situations the only issue that will be considered 
on appeal to this court is sufficiency of the pleadings 
to support the judgment. Goger v. Voecks, 156 Neb. 
696, 57 N. W. 2d 621. 

AFFIRMED, 


RALPH LEE E)RAVI, APPELLANT, V. CHARLES BOHNERT, 
APPELLEE. 
266 N. W. 2d 228 


Filed May 31, 1978. No. 41568. 


1. Parent and Child: Infants: Minors. The primary consideration 
in matters involving child custody, whether arising as a part of the 
proceedings for dissolution of marriage or otherwise, is that the 
award of custody should be determined in accordance with the test 
of what is in the best interests of the minor child. 

. Generally speaking, it is in the best inter- 

ests of the child that he should be in the care of his natural parent. 

7 . Courts cannot deprive a parent of the 
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custody of a child merely because the parent has limited resources 
or financial problems, or is not socially acceptable, nor because the 
parent’s life style is different or unusual. Neither can a court de- 
prive a parent of the custody of a child merely because the court 
reasonably believes that some other person could better provide for 
the child. 


Appeal from the District Court for Lancaster 
County: WiutuiaM C. HaAstTInGs, Judge. Reversed 
and remanded with directions. 


Joseph J. Cariotto, for appellant. 
Richard L. Schmeling, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, BRODKEY, and WHITE, JJ., and KUNS, Re- 
tired District Judge. 


WHITE, C. J. 

This is a habeas corpus custody controversy be- 
tween Ralph Lee Eravi, the father of Philip Michael 
Eravi, age 6, and Charles Bohnert, the brother of 
Philip’s deceased mother, with whom Philip Michael 
is now living. The District Court, after an eviden- 
tiary hearing, placed the custody of Philip Michael 
in the respondent, Charles Bohnert. We reverse the 
District Court’s decision and direct that the custody 
of Philip Michael be granted to his father, Ralph 
Eravi, the petitioner. 

Philip Michael was 6 years old at the time of the 
trial. Although there is some dispute between the 
parties as to the amount of visitation which the 
father has had with Philip, and a controversy about 
his failure to adequately pay child support from 
February 1973, until September 1974, the essential 
facts relevant to the determination of this contro- 
versy are undisputed. Ralph and Phyllis Jean, the 
mother, were divorced on July 27, 1972. The mother 
died suddenly on August 1, 1976. The divorce de- 
cree, entered in Moberly, Missouri, awarded 
custody of the child to Phyllis Jean and ordered 
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Ralph to pay $10 per week child support. Phyllis 
Jean and Philip moved to Garnett, Kansas, where 
Phyllis secured employment and maintained a close 
relationship with her mother, Mrs. Hartman. Prior 
to August 9, 1974, Ralph’s employment record was 
uncertain, if not erratic, and his primary occupation 
was that of a musician. In order to find regular em- 
ployment, he migrated to California and since August 
9, 1974, has been a line driver with Yellow Freight 
Systems, Barstow, California, and makes between 
$1,800 and $2,000 per month. He lives in a modern 
three-bedroom house, remarried on November 14, 
1974, the new marriage is stable, his wife is also em- 
ployed, and they support her 14-year-old son from a 
previous marriage. His wife can accommodate her 
working hours so that she would be home when the 
child comes from school. Although his job requires 
him to be on call for trucking assignments, he 
would, on the average, be home 2 or 3 days a 
week. 

There is considerable evidence in the record as to 
the visitations by Ralph to his son in Kansas, and the 
contention that he has not established a proper 
father-and-son relationship with Philip Michael. It 
is clear that the nature of his job and the distance to 
his wife’s residence prevented an ideal development 
of the relationship between the father and the son. 
He has visited his son more than twice, once for a 
period of 5 days, and has sent him presents each 
Christmas, and remembered him on his birthdays 
and at Eastertime. It appears that since August 
1974, when he obtained regular employment, he has 
complied substantially with the support order for his 
son. The checks in evidence show that instead of 
paying only the $10 per week, as directed by the 
court, he raised the payments on his own accord to 
$50 per month and was catching up substantially 
upon his previous default in 1973 and 1974. Ralph 
was on a midsummer visit to the Middlewest in 1976 
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and, on calling to Phyllis to make arrangements for 
visiting his son, found out that she had suddenly 
died. He immediately proceeded to Garnett, Kan- 
sas, claimed custody of Philip Michael, and found 
that Philip Michael had been temporarily sent to 
Charles Bohnert’s residence in Lincoln, Nebraska. 
He immediately proceeded to Lincoln, Nebraska, 
contacted the Bohnerts, and requested the custody of 
Philip Michael. On refusal, he employed counsel 
and immediately brought this habeas corpus action 
to recover the custody of his child. 

The problem in this case is a rather usual one. 
After the death of the mother, Philip Michael was 
sent to his uncle’s home. A natural and reciprocal 
attachment formed. It was, however, of short dura- 
tion at the time of the trial in October 1976. We are 
dealing here with a boy of 6 years of age. The per- 
sonal character and the custodial capacity of the re- 
spondent Bohnert, the uncle, and his wife, are undis- 
puted. They have a fine home, a cultured back- 
ground, and one child of their own. They have the 
willingness and the disposition to take care of Ralph 
Eravi’s child. 

Ralph Eravi, the father, was a complete stranger 
to the Bohnerts when he appeared in Lincoln to 
claim custody of his child. Predictively they were 
skeptical as to the father’s background, and their 
primary concern was the best interests of Philip Mi- 
chael. But more significantly, they simply felt that 
they could not deliver Philip Michael to the father 
unless there was competent proof which satisfied 
them that he was a fit and proper person and would 
properly perform the duties of a father toward 
Philip Michael. On cross-examination, the respond- 
ent, Charles Bohnert, testified as follows: 

“Q. Well, Mr. Bohnert, it is your position then 
that that child is better off with you than with his 
father? 

“A, My position is that if it comes down to an 
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equal home with me or the same, a good home with 
his father, and if the boy would want to live with his 
father then I feel that his father would probably be 
the best one for him if it came down to a choice to 
having an equal home with him having the same 
thing what I can provide for him. Whatever is best 
for the boy is what I am concerned with. 

“‘Q. But you do not want the father to have an op- 
portunity to have his own child; isn’t that correct? 

“A. That is not what I am saying. * * * 

“A. Well, yes, but am I supposed to turn — let 
him take the boy home with him without knowing 
anything about his home or anything? 

“Q. I didn’t ask you that question, sir. 

“A. Well, all right. Well, under the circum- 
stances we made the decision to keep him at my 
house.’’ (Emphasis supplied.) 

Joyce Bohnert, Charles’ wife, testified as follows: 

“Q@. Do you know whether your husband or any- 
one in his family has ever asked Mr. Eravi whether 
he wanted the child? 

“A. No. 

“Q. Is it your position that the father should be 
consulted in this matter? 

“A, I think that is what we are doing now. I don’t 
know exactly what you want me to answer. 

“Q. In other words, what you are saying to this 
Court is that you could not make a decision as to 
whether the father should have the child, that you 
should have to come to court to determine that; is 
that right? 

“A, That’s right.’’ (Emphasis supplied. ) 

It is quite clear from the testimony of the respond- 
ent and his wife, that they felt unsure of the reliabil- 
ity of Ralph Eravi to care for Philip Michael. At the 
same time they clearly recognized his right to the 
custody of his own child, providing his character and 
capacity for the job were demonstrated. They knew 
that Ralph lived in California, and they had no 
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means at their command or no knowledge upon 
which to base an informed judgment. 

The trial court conducted an exhaustive investiga- 
tion of both parties. The investigation of Ralph 
Eravi’s home and family situation was conducted 
through the juvenile court of Lancaster County, Ne- 
braska. In the record is a comprehensive report 
furnished by the welfare department of the County 
of San Bernardino, California. This investigation, 
briefly summarized, is that Ralph Eravi is a 
40-year-old man, 6’2’’ tall, weighing 185 pounds, and 
in good general health. He is the third of seven chil- 
dren. He completed the 10th grade in school, quit at 
16 years of age to go to work, and was in the service 
of the United States Navy for 4 years from 1955 to 
1959. He is employed as a line driver earning $2,000 
per month, has been so employed for 2 years and 4 
months, his runs are from 8 to 32 hours in length, 
and he works approximately 55 hours per week. He 
is off for 8 to 36 hours after a particular run. On 
psychological testing the conclusion is, ‘‘His test re- 
flects he is a well adjusted individual * * *.’’ Noth- 
ing in the testing or interview reveals any emotional 
problems. The conclusion is, ‘‘He appears to be a 
well adjusted person.’’ The results of this examina- 
tion are the same with reference to his present wife. 
Psychological testing indicates that both husband 
and wife see themselves as well-adjusted persons, 
and the summary states, ‘‘The Taylor-Johnson test 
taken by Mrs. Eravi on herself indicates a well ad- 
_ justed individual * * *.’’ Nothing in the interviews 
or the testing indicates any problem in the marriage 
or the emotional well-being of Esther Eravi. The 
relationship between Billie Gilmer, the son by a 
former marriage of Mrs. Eravi, is excellent. The 
report states: ‘‘Billie Gilmer says Mr. Eravi is the 
greatest. This was said outside the presence of his 
mother and stepfather and would indicate he has 
very strong feelings of closeness towards Ralph 
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Eravi.’’ The conclusion of this report is self-explan- 
atory. It states: ‘‘All of the enclosed social data 
and witnesses’ references would indicate this is a 
very fine family with a good reputation in the com- 
munity. I can highly recommend this family to the 
Court as a proper placement for Philip Michael 
Eravi.” 

The primary consideration in matters involving 
child custody, whether arising as a part of the pro- 
ceedings for dissolution of marriage or otherwise, is 
that the award of custody should be determined in 
accordance with the test of what is in the best inter- 
ests of the minor child. Liebsack v. Liebsack, 199 
Neb. 266, 258 N. W. 2d 130 (1977); Bigley v. Tibbs, 193 
Neb. 4, 225 N. W. 2d 27 (1975); Kaufmann v. Kauf- 
mann, 140 Neb. 299, 299 N. W. 617 (1941). 

Although the facts in this case, as we have noted, 
are essentially undisputed, counsel, in the briefs, 
have engaged in a spirited and rather exhaustive 
argument on the assumption that there is polarized 
and irreconcilable conflict between the primary cus- 
todial right of the natural parent and the primary 
test of the best interests of the child. It would serve 
no purpose to review our past cases or attempt to 
fine hone a reconciliation of the different statements 
made in our opinions, when applied to the particular 
facts of those cases. It is true that the language in 
some of our opinions, when stated out of context of 
the particular case, would seem to require a choice 
between a polarized concept of absolute custodial 
possessory rights versus the overall best interests of 
the child. We have sought to resolve this apparent 
conflict by our recent pronouncement in Bigley v. 
Tibbs, supra, that the best interests of the child is 
the overriding and sole consideration in custodial 
disputes. In that case we specifically overruled any 
statements to the contrary in Raymond v. Cotner, 
175 Neb. 158, 120 N. W. 2d 892 (1963), and our pre- 
vious opinions. We have never stated, and do not 
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state now, that an important and significant consid- 
eration in the determination of the best interests of 
the child is the natural relationship and attachment 
between a parent and a child. Generally speaking, 
it is in the best interests of the child that he should be 
in the care of his natural parent. Terry v. Johnson, 
73 Neb. 653, 103 N. W. 319 (1905). The ultimate deci- 
sion must rest upon a careful evaluation of all the cir- 
cumstances, considering the natural relationship of 
the parents to the child, in order to arrive at a conclu- 
sion which is in the best interests of the child. 

The District Court, in an exhaustive and well-rea- 
soned opinion, compared the two prospective homes 
and, considering the temporary attachment of Philip 
Michael to the Bohnerts immediately after the death 
of Philip’s mother, came to the conclusion that the 
balance tipped in favor of Bohnert. There is evi- 
dence to support this conclusion. But as we see this 
case, it presents a question of law as to who has the 
superior right to the custody of a child of tender 
years, the father of the child or his uncle, each of 
whom is shown to be a proper and capable party for 
the exercise of such a duty. Assuming that the bal- 
ance tips slightly in favor of Bohnert, from the eco- 
nomic, social, and cultural standpoint and the tem- 
porary attachment of the child, we feel that the long- 
range best interests of the child rest in placing his 
custody with his natural father, who also has a fine 
home and a comparable excellent environment in a 
moral, social, and economic sense for the proper 
rearing of his own child. The case presented to us is 
much stronger for giving importance to the parental 
relationship than the recent one of State v. Worrell, 
198 Neb. 507, 253 N. W. 2d 843 (1977), wherein we said 
as follows: ‘‘Courts cannot deprive a parent of the 
custody of a child merely because the parent has 
limited resources or financial problems, or is not so- 
cially acceptable, nor because the parent’s life style 
is different or unusual. Neither can a court deprive 
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a parent of the custody of a child merely because the 
court reasonably believes that some other person 
could better provide for the child.’’ 

We further observe that the temporary attach- 
ment to the Bohnerts’ home arose, not out of any 
failure or neglect on the part of the father, but out of 
the exigency of the circumstances immediately fol- 
lowing the sudden death of the mother and the need 
for emergency care of this child. There is also evi- 
dence in the record that Philip Michael is concerned 
about his future relationship with his father, if he 
stays with the Bohnerts. Undoubtedly there will be 
some trauma, which may not be avoided, in the 
breaking of the relationship between Philip Michael 
and the Bohnerts. But the risk of this minimal 
trauma cannot be equally measured against the im- 
portance of developing the momentum of a natural 
relationship of this boy with his father for the rest of 
both their lives. 

We, therefore, come to the conclusion, and we are 
required to do so, independent of the trial judge’s de- 
cision, that the custody of Philip Michael should be 
awarded to the father, and that the writ should issue. 
Considering all the circumstances in this case, in- 
cluding the reasoned and responsible position which 
Bohnert took, we hold that each party should pay his 
own costs in this court. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CHARLES I. SCUDDER, APPELLEE AND CROSS-APPELLANT, V. 
LYDIA (HALVA) HAUG, APPELLANT AND CROSS-APPELLEE. 
266 N. W. 2d 232 


Filed May 31, 1978. No. 41612. 


1. Attorney and Client. A client has the power to discharge his or her 
attorney without cause at any time, but remains liable for the rea- 
sonable value of the services rendered. 
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2. Trial: Evidence: Appeal and Error. A party may not properly 
assign as error on appeal the admission of evidence where no ob- 
jection was made thereto at trial. 

3. Trial: Appeal and Error: New Trial. Alleged errors of the trial 
court in an action at law, not referred to in a motion for new trial, 
will not be considered in this court on appeal. 

4. Trial: Witnesses: Evidence: Statutes. A trial court may, on its 
own motion, call witnesses and interrogate witnesses pursuant to 
section 27-614, R. R. S. 1943. 

5. Trial: Appeal and Error. In a law action tried to the court with- 
out a jury, the findings of the trial court have the effect of a jury 
verdict, and will not be disturbed on appeal unless clearly wrong. 

6. Trial: Evidence: Witnesses. It is the duty of the trier of fact to 
weigh the evidence and the credibility of the witnesses. 

7. Rules of Supreme Court: Appeal and Error. On appeal this court 
considers only alleged errors which are assigned and discussed in 
the appellant’s brief. 

Appeal from the District Court for Douglas County: 


RUDOLPH TESAR, Judge. Affirmed. 
Lydia (Halva) Haug, pro se. 
Charles I. Scudder, pro se. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


PER CURIAM. 

Charles I. Scudder, plaintiff and appellee herein, 
filed this action against Lydia Haug, defendant and 
appellant herein, to recover the sum of $824.71 for 
legal services rendered to her. The defendant en- 
tered what was in effect a general denial, and filed a 
cross-petition, which was subsequently dismissed. 
See Scudder v. Haug, 197 Neb. 638, 250 N. W. 2d 611 
(1977). After protracted pretrial proceedings, the 
case was set for trial on June 13, 1977. The defend- 
ant failed to appear for trial, and was found to be in 
default. After an evidentiary hearing on the merits 
of plaintiff's claim, the trial court found that he 
should be awarded $465 plus $12.75 in court costs. 
Defendant has appealed, contending that plaintiff 
was entitled to no recovery. Plaintiff has cross-ap- 
pealed, contending that the trial court erred in fail- 
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ing to award him the full $824.71, prayed for. We af- 
firm the judgment of the trial court. 

At the trial the plaintiff testified that the defendant 
had engaged him to represent her in a domestic re- 
lations case for a fee of $35 per hour. Plaintiff pro- 
duced time sheets indicating that from December 
24, 1974, to February 18, 1975, he had rendered serv- 
ices to the defendant entitling him to $824.71 under a 
fee arrangement of $35 per hour. The time sheets 
reflected that the defendant had made an initial pay- 
ment of $35 to the plaintiff. The plaintiff testified 
that he had been discharged by the defendant on 
February 18, 1975. Finally, plaintiff presented evi- 
dence that the fee of $824.71 was fair and reasonable 
for the services he had performed. 

The defendant failed to appear at trial, and obvi- 
ously did not present any evidence. The trial court, 
however, on its own motion and without objection by 
the plaintiff, introduced in evidence two mailgrams 
sent by the defendant to the plaintiff. The first, 
mailed on February 18, 1975, advised the plaintiff 
that he was discharged, but the defendant stated 
therein: ‘‘I will honor my agreement with you as 
far as the $500.00 fee is concerned.’’ When ques- 
tioned by the court about this mailgram at trial, the 
plaintiff stated that there was a misunderstanding 
on the part of the defendant, and that there was 
never an arrangement that he would charge her a 
flat fee of $500. The second mailgram, dated March 
24, 1975, also referred to ‘‘the $500’’ to which the 
plaintiff was entitled. Plaintiff stated that he had 
had no discussions with the defendant between the 
mailing of the two mailgrams other than to advise 
her that there was no $500 fee arrangement. 

The trial court found that there was a misunder- 
standing between the parties as to the fee to be 
charged to the defendant. The court concluded that 
the plaintiff was entitled to only $500, and noted that 
the ‘‘failure of the plaintiff to answer the Mailgrams 
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sent to the plaintiff, acknowledging that a flat fee 
was to be paid, bears much weight in this decision.”’ 
The court awarded the plaintiff $500 plus court costs, 
less the $35 defendant had initially paid the plaintiff. 

Plaintiff filed a motion for new trial, alleging that 
the judgment was contrary to law and not sustained 
by sufficient evidence because he had proved by a 
preponderance of the evidence that he was entitled 
to $824.71, and because the mailgrams were not suf- 
ficient to rebut his showing. In his motion for new 
trial, plaintiff did not allege that the trial court erred 
in receiving the mailgrams in evidence, or that he 
was entitled to a new trial on the ground of newly 
discovered evidence. The defendant also moved for 
new trial. 

At the hearing on the motions for new trial, the 
plaintiff offered as newly discovered evidence a 
letter he had written to the defendant on February 
21, 1975. In the letter he advised the defendant that 
his fee until the time of his discharge was $841.04, 
and that he would send her a final accounting. The 
court refused to accept the letter as newly dis- 
covered evidence. Both motions for new trial were 
overruled. 

In her brief on appeal, defendant does not set forth 
any arguments which effectively demonstrate error 
on the part of the trial court. The only contention 
she discusses is that the trial court was biased and 
prejudiced against her, and that the trial judge 
should have recused himself from the case. We find 
nothing in the record that supports this contention, 
and it is without merit. 

A client has the power to discharge his or her at- 
torney without cause at any time, but remains liable 
for the reasonable value of the services rendered. 
Baker v. Zikas, 176 Neb. 290, 125 N. W. 2d 715 (1964). 
The defendant failed to appear for trial without good 
cause, and the evidence clearly establishes that 
plaintiff was entitled to the amount awarded by the 
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trial court for services he rendered to the defendant 
before he was discharged. Therefore the trial court 
was correct in entering judgment in favor of the 
plaintiff. 

In his brief on cross-appeal, plaintiff contends that 
the District Court erred in (1) receiving into evi- 
dence, on its own motion, the two mailgrams without 
giving him prior notice of its intention to do so; (2) 
refusing to receive in evidence the letter offered by 
him at the hearing on the motion for new trial; and 
(3) improperly evaluating the evidentiary weight to 
be given to the mailgrams, failing to give normal 
probative weight and value to his evidence, and fail- 
ing to decide the case on the preponderance of the 
evidence. 

Neither plaintiff nor his counsel objected to the ad- 
mission of the mailgrams into evidence at trial. 
Plaintiff also did not raise this issue in his motion for 
new trial. The well-established rule is that a party 
may not properly assign as error on appeal the ad- 
mission of evidence where no objection was made 
thereto at trial. See, Breiner v. Olson, 195 Neb. 120, 
237 N. W. 2d 118 (1975); Anderl v. Willsey, 193 Neb. 
698, 229 N. W. 2d 46 (1975). It is also the rule that al- 
leged errors of the trial court in an action at law, not 
referred to in a motion for new trial, will not be con- 
sidered in this court on appeal. Torstenson v. Mel- 
cher, 195 Neb. 764, 241 N. W. 2d 103 (1976). Under 
these rules it is apparent that the plaintiff failed to 
properly preserve the issue concerning the admis- 
sion of the mailgrams into evidence for appellate re- 
view. 

Plaintiff nevertheless urges this court to consider 
the issue on the ground that it was ‘‘plain error’ of 
which we may take notice despite the fact that it was 
not brought to the attention of the trial court. See § 
27-103, R. R. S. 1943. Although there may be some 
question as to the correctness or propriety of the 
trial court’s action, we do not believe that it was 


112 ' NEBRASKA REPORTS [VOL, 201 


Scudder v. Haug 


such that this court should take notice of it as plain 
error. 

We have stated that it is not the prerogative of the 
trial court to make an independent investigation of 
the issues between the parties when there is no pro- 
vision of law providing for such an investigation, 
and that a trial judge should not engage in conduct 
which amounts to acting as counsel for one of the 
parties. Franks v. Franks, 181 Neb. 710, 150 N. W. 
2d 252 (1967); Caldwell v. Wells, 174 Neb. 288, 117 N. 
W. 2d 486 (1962); 75 Am. Jur. 2d, Trial, § 87 at p. 191. 
A trial court may, however, on its own motion call 
witnesses and interrogate witnesses. See § 27-614, 
R. R. 8. 1948. This discretionary power permits the 
trial court to bring out the true facts of the case, al- 
though the court must act impartially and not preju- 
dice a party. 75 Am. Jur. 2d, Trial, § 88 at pp. 192, 
193. 

In the present case the mailgrams had been the 
subject of pretrial discovery, and the trial court ob- 
tained them from the plaintiff at the time of trial. 
Since the mailgrams were not the product of an in- 
dependent investigation on the part of the trial 
court, this case is not analogous to Franks v. 
Franks, supra; or Caldwell v. Wells, supra. Fur- 
ther, it does not appear that the trial court was act- 
ing impartially in favor of the defendant, but rather 
that it was concerned with bringing out all relevant 
facts. Since the mailgrams were in the possession 
of the plaintiff, it cannot be argued that he was ‘‘sur- 
prised’ by their contents, nor was plaintiff denied 
the opportunity to rebut their contents at trial. The 
action of the trial court was, in some respects, 
analogous to a judge asking questions of a witness or 
calling a witness on its own motion and asking ques- 
tions. 

Under these circumstances, we conclude that the 
admission of the mailgrams into evidence did not 
constitute plain error of which we should take notice 
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despite plaintiff’s failure to properly preserve the is- 
sue for appellate review. 

The second issue raised by the plaintiff is whether 
the judgment is supported by sufficient evidence. He 
contends that the trial court failed to give sufficient 
weight to his evidence, improperly evaluated the 
evidentiary weight to be given to the mailgrams, 
and failed to decide the case on the basis of the pre- 
ponderance of the evidence. 

Although the defendant did not appear at trial, 
plaintiff had the burden to prove up on his case. 
Where a defendant has filed an answer, the fact that 
he or she does not appear for trial does not entitle 
the plaintiff to a judgment without proof of the facts 
constituting his cause of action, unless the facts ad- 
mitted by the defendant in the answer make out a 
prima facie case in plaintiff's favor. See First Nat. 
Bank of Sutton v. Sutton Mercantile Co., 77 Neb. 596, 
110 N. W. 306 (1906). In a law action tried to the 
court without a jury, the findings of the court have 
the effect of a jury verdict, and will not be disturbed 
on appeal unless clearly wrong. Katleman v. U. S. 
Communities, Inc., 197 Neb. 443, 249 N. W. 2d 898 
(1977). Therefore the issue presented is whether the 
findings of the trial court were clearly wrong. 

There can be no question that the plaintiff viewed 
_ the fee arrangement as one for $35 an hour, as is evi- 
denced by his testimony and time sheets. The mail- 
grams, however, indicate that the defendant consid- 
ered the agreement to be that she was to pay the 
plaintiff a flat sum of $500 for the services he ren- 
dered. Since there was no written contract executed 
by the parties, there was clearly a question of fact 
as to whether there was a meeting of the minds 
about the fee to be charged. 

It was the duty of the trial court, as trier of fact, to 
weigh the evidence and the credibility of the wit- 
nesses. Brewer v. Case, 192 Neb. 538, 222 N. W. 2d 
823 (1974). In a law action tried to the court without 
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a jury, it is not within the province of this court to 
weigh the evidence or resolve conflicts in the evi- 
dence. Snay v. Snarr, 195 Neb. 375, 238 N. W. 2d 234 
(1976). To justify this court interfering with the 
findings of the trier of fact, the preponderance of the 
evidence must be so clearly and obviously contrary 
to the findings that it is the duty of this court to cor- 
rect the mistake. Dort v. Swift & Co., 193 Neb. 606, 
228 N. W. 2d 588 (1975). 

In the present case we cannot say that the prepon- 
derance of the evidence was clearly and obviously 
contrary to the findings of the trial court. Although 
the evidence was clear that the plaintiff viewed the 
fee arrangement as one for $35 per hour, the same is 
not true with respect to whether there was a meeting 
of the minds concerning the fee. The fact that plain- 
tiff testified the defendant’s mailgrams were the re- 
sult of a misunderstanding on her part did not re- 
quire that the trial court conclude the parties had in 
fact agreed to a fee arrangement of $35 per hour. 

Plaintiff further contends that the trial court erred 
in refusing his offer of rebuttal evidence to counter 
the contents of the mailgrams. Plaintiff argues that 
it was error for the trial court not to receive the let- 
ter he offered, at the hearing on the motions for new 
trial, as newly discovered evidence. The court 
clearly did not err in this regard. The plaintiff 
made no showing that the letter was, in fact, newly 
discovered evidence, and did not comply with sec- 
tion 25-1144, R. R. S. 1943, which requires that a 
party moving for a new trial on the ground of newly 
discovered evidence file an affidavit. The trial 
court did not, at the time of trial, deny the plaintiff 
an opportunity to rebut the contents of the mail- 
grams, and at trial plaintiff made no request for ad- 
ditional time to rebut them. 

In the ‘‘conclusion’’ paragraphs of plaintiff’s brief 
he requests an award of prejudgment interest and 
an attorney’s fee. The only statutory authority for 
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such an award in a case like the present one is sec- 
tion 25-1801, R. R. S. 1948. That section provides 
that a plaintiff who successfully prosecutes a claim 
for $2,000 or less for services rendered and other 
types of claims, shall, in addition, be entitled to an 
_attorney’s fee in an amount specified in that statute 
if he has presented a demand for payment of the 
claim ninety days prior to the institution of the suit, 
and if he has employed an attorney. That section 
also provides that the plaintiff shall be entitled to re- 
cover interest at the rate of 6 percent per annum 
from the date of presentation of the demand. While 
the record shows plaintiff employed an attorney in 
the trial court, he appeared pro se on this appeal. 
Although plaintiff may have been entitled to re- 
cover interest and an attorney’s fee in the trial court 
under section 25-1801, R. R. S. 1943, the record reveals 
he has failed to comply with Rules 8a1(3) and 8a2 
(3) of the Revised Rules of the Supreme Court, 1977, 
by failing to assign as error and discuss in his brief 
as cross-appellant that the trial court erred in failing 
to award interest and an attorney’s fee to him. It is 
the rule that this court considers on appeal only al- 
leged errors which are assigned and discussed in ap- 
pellant’s brief. See State v. American Theatre 
Corp., 196 Neb. 461, 244 N. W. 2d 56 (1976). More- 
over, since the plaintiff did not employ counsel on 
appeal, under section 25-1801, R. R. S. 1943, he is not 
entitled to an award of attorney’s fees in this court. 
We affirm the judgment of the District Court. 
AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. LAVELL F'LYE, 
APPELLANT. 
266 N. W. 2d 237 


Filed May 31, 1978. No. 41760. 
1. Criminal Law: Post Conviction. Under the Post Conviction Act, 
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the sentencing court has discretion to adopt reasonable procedures 

for determining what the motion and the files and records show, 

and whether any substantial issues are raised, before granting a 

full evitenery hearing. 

Where no controverted material issues of fact are 
presented, the facts as shown by the record are undisputed, the 
taking of oral testimony on the motion could not add to or detract 
from the information shown by the court’s files and records, and 
the court is satisfied that the prisoner is entitled to no relief, no 
hearing is required under the provisions of the Post Conviction Act. 

3. Criminal Law: Post Conviction: Burden of Proof. In a post con- 
viction proceeding the files and records of the case must affirma- 
tively establish that the prisoner is entitled to no relief or an evi- 
dentery REBEME must be granted. 


4, - In a post conviction case the burden is 
upon the petitioner to show a basis for relief. 
5. H . Bald assertions of insanity, unsubstanti- 


ated by a recital of credible facts and unsupported by the record, 
are wholly insufficient and justify the summary dismissal of a post 
conviction proceeding. 
Appeal from the District Court for Box Butte 
County: ALFRED J. Kortum, Judge. Affirmed. 


Leo M. Bayer, for appellant. 


Paul L. Douglas, Attorney General, and Gary B. 
Schneider, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


McCown, J. 

The defendant filed a motion for post conviction 
relief and a motion for appointment of counsel in the 
District Court for Box Butte County. Without grant- 
ing an evidentiary hearing the District Court over- 
ruled both motions. Following the overruling of a 
motion for new trial, the District Court appointed 
counsel for the defendant on appeal and this appeal 
followed. 

On July 13, 1976, the defendant was arraigned and 
pleaded guilty to a charge of stabbing with intent to 
kill. On July 15, 1976, defendant was sentenced to 12 
to 15 years imprisonment. On a direct appeal to this 
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court the defendant contended that the District 
Court erred in failing to order a new presentence in- 
vestigation report, and that the sentence was exces- 
sive. The conviction and sentence were affirmed by 
this court on March 30, 1977. State v. Flye, 198 Neb. 
171, 252 N. W. 2d 141. 

On July 5, 1977, the defendant commenced this 
post conviction proceeding. His motion for post con- 
viction relief, filed pro se, alleged in relevant part 
that the trial court, in July 1976, abused its discre- 
tion in failing to order a hearing to determine de- 
fendant’s. mental competency. He also alleged that 
his court-appointed counsel was incompetent be- 
cause he failed to request a hearing on defendant’s 
mental competency and permitted the defendant to 
plead guilty. 

The record establishes that at the defendant’s ar- 
raignment on July 13, 1976, the trial court fully com- 
plied with all requirements set out in State v. 
Turner, 186 Neb. 424, 183 N. W. 2d 763. The factual 
basis for the plea was that defendant stabbed his 
stepfather in the back because he had refused to ad- 
vance the defendant $10. 

The record also reflects that at the sentencing 
hearing the District Court, on its own motion, en- 
tered into evidence copies of reports by the Pan- 
handle Mental Health Center and the Lincoln Re- 
gional Center made in the spring of the preceding 
year in connection with a previous charge against 
the defendant for assaulting an officer. None of the 
reports contained a diagnosis of any psychosis or in- 
sanity in a legal sense. The reports instead indi- 
cated mild mental retardation, poor judgment, and 
habitual excessive drinking. Pursuant to a plea bar- 
gain, the defendant pleaded guilty to a reduced 
charge of assault and battery in the 1975 case and 
was placed on 30 days probation. 

In November 1975, the defendant pleaded guilty to 
a charge of enticing a child from her parents, and on 
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January 27, 1976, he was sentenced to 1 year proba- 
tion, including 60 days in the county jail. He was on 
probation at the time of the charge here. 

At the sentencing hearing in the case now before 
us the District Court reviewed the previous and cur- 
rent presentence investigation reports and the re- 
ports and information referred to above, and im- 
posed the sentence of 12 to 15 years imprisonment. 

When the defendant filed his motion for post con- 
viction relief, the District Court entered an order re- 
quiring the State to file its response within 7 days 
and provided in the order that the matter would be 
submitted to the court on July 26, 1977. The State 
filed its response on July 19, 1977, a copy of which 
was served on the defendant. On July 26, 1977, the 
court entered the files and records in the case into 
evidence and overruled defendant’s motion to vacate 
and set aside his conviction and sentence, and the 
motion for appointment of counsel. The journal 
entry states no ground or reason. 

The defendant’s contention is that the order of 
July 26, 1977, overruling defendant’s motion for post 
conviction relief was entered after an evidentiary 
hearing, and that the defendant had no notice of the 
hearing and had no opportunity to be present. De- 
fendant’s assumption that it was an evidentiary 
hearing gains some support from the journal entry 
which noted that the files and records were ‘‘re- 
ceived into evidence’ and fails to note any specific 
reason for overruling the motion for post conviction 
relief. Nevertheless, it is clear that no evidentiary 
hearing was granted or held in this case, and that 
the only ground upon which the defendant’s motion 
could be overruled was based on the files and rec- 
ords of the case. 

As early as State v. Woods, 180 Neb. 282, 142 N. W. 
2d 339, we held that under the Post Conviction Act, 
the sentencing court has discretion to adopt reason- 
able procedures for determining what the motion 
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and the files and records show, and whether any 
substantial issues are raised, before granting a full 
evidentiary hearing. Where no controverted mate- 
rial issues of fact are presented, the facts as shown 
by the record are undisputed, the taking of oral testi- - 
mony on the motion could not add to or detract from 
the information shown by the court’s files and rec- 
ords, and the court is satisfied that the prisoner is 
entitled to no relief, no hearing is required under the 
provisions of the Post Conviction Act. 

It would have been preferable that the journal en- 
try affirmatively show that the motion and the files 
and records of the case show that the defendant was 
entitled to no relief. Nevertheless, the journal entry 
specifically shows that the court considered only the 
motion and the files and records of the case. Ina 
post conviction proceeding the files and records of 
the case must affirmatively establish that the pris- 
oner is entitled to no relief or an evidentiary hearing 
must be granted. State v. Svoboda, 199 Neb. 452, 259 
N. W. 2d 609. In the case at bar the only grounds for 
overruling the defendant’s motion without an eviden- 
tiary hearing must rest upon whether the files and 
records of the case affirmatively establish that the 
defendant was entitled to no relief. In a post convic- 
tion case the burden is upon the petitioner to show a 
basis for relief. State v. Robinson, 194 Neb. 111, 230 
N. W. 2d 222. The files and records in this case show 
that the defendant failed to establish any basis for 
post conviction relief. 

In State v. Virgilito, 187 Neb. 328, 190 N. W. 2d 781, 
we held that bald assertions of insanity, unsubstanti- 
ated by a recital of credible facts and unsupported 
by the record, are wholly insufficient and justify the 
summary dismissal of a post conviction proceeding. 
In the case now before us the record fails to estab- 
lish a basis for a claim of insanity, and affirmatively 
establishes that the defendant is entitled to no re- 
lief. 
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The judgment of the District Court was correct 
and is affirmed. 
AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. HENRY F. STEED, JR., 
APPELLANT. 
266 N. W. 2d 240 


Filed May 31, 1978. No. 41805. 


1. Criminal Law: New Trial: Appeal and Error. When an alleged 
error was not raised in a motion for a new trial, the defendant is 
now precluded from raising the alleged error on appeal to this 
court. 

2. Criminal Law: Sentences. Where the punishment of an offense 
created by statute is left to the discretion of the court, to be exer- 
cised within certain prescribed limits, a sentence imposed within 
such limits will not be disturbed on appeal unless there appears to 
be an abuse of discretion. 

3. Courts: Sentences. The sentencing judge is not bound by the rec- 
ommendation of the probation officer in determining the sentence 
to be imposed. 


Appeal from the District Court for Douglas County: 
JAMES M. MURPHY, Judge. Affirmed. 


Anthony S. Troia, for appellant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, C, THOMAS, J. 

The defendant was charged with two counts of ut- 
tering a forged instrument. The defendant waived a 
jury trial. The District Court for Douglas County 
found the defendant guilty of one count of forgery 
and dismissed the second count. Defendant was 
sentenced to the Nebraska Penal and Correctional 
Complex for a period of not less than 5 years nor 
more than 10 years, and ordered to pay a fine of $10. 
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In his first assignment of error, the defendant 
challenges the sufficiency of the evidence to sustain 
his conviction. Defendant failed to raise this, issue 
in a motion for a new trial. Since this alleged error 
was not raised in a motion for a new trial, the de- 
fendant is now precluded from raising the alleged 
error on appeal to this court. See State v. Price, 198 
Neb. 229, 252 N. W. 2d 165. We have nevertheless 

considered the entire record. The evidence over- 
whelmingly supports the court’s decision. 

In his second assignment of error, the defendant 
contends his sentence was excessive. To support his 
contention, the defendant points to a report of one 
probation officer who recommended that the defend- 
ant be fined in lieu of incarceration. At the time of 
his conviction for forgery, the defendant was on fed- 
eral probation and has a long history of criminal ac- 
tivity. 

Where the punishment of an offense created by 
statute is left to the discretion of the court, to be 
exercised within certain prescribed limits, a sen- 
tence imposed within such limits will not be dis- 
turbed on appeal unless there appears to be an 
abuse of discretion. See State v. Stroud, 200 Neb. 27, 
261 N. W. 2d 777. Section 28-601, R. R. S. 1943, pro- 
vides for the imposition of a sentence of from 1 to 20 
years and a fine up to $500 for uttering a forged in- 
strument. Here, the sentence of the defendant was 
within the permissible limits. The sentencing judge 
is not bound by the recommendation of the probation 
officer in determining the sentence to be imposed. 
See State v. Holzapfel, 192 Neb. 672, 223 N. W. 2d 670. 
The sentence reflects the trial judge’s consideration 
of the defendant’s prior criminal record. 

Having found there is clearly no abuse of discre- 
tion, the judgment of the District Court is affirmed. 

AFFIRMED. 
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NEBRASKA LEAGUE OF SAVINGS AND LOAN ASSOCIATIONS 
ET AL., APPELLANTS, V. DON J. MATHES, AS THE STATE 
INVESTMENT OFFICER OF THE STATE OF NEBRASKA, 
ET AL., APPELLEES. 


266 N. W. 2d 720 
Filed June 7, 1978. No, 41427. 


Constitutional Law: Savings and Loan Associations: Political Sub- 
divisions. Article XI, section i, Constitution of Nebraska, prohibits 
the deposit of funds by subdivisions of the State of Nebraska in 
mutual savings and loan associations, whether federal or state 
chartered, except those funds authorized under Article XV, section 
17 (2), Constitution of Nebraska. 


Appeal from the District Court for Lancaster 
County: WILLIAM D. BLUE, Judge. Affirmed. 


William Jay Riley of Fitzgerald, Brown, Leahy, 
Strom, Schorr & Barmettler, for appellants. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellees. 


William B. Brandt of Brandt & Horan, for amicus 
curiae. 


Heard before SPENCER, BOSLAUGH, McCown, 
CLINTON, and WHITE, JJ., and FAHRNBRUCH and VAN 
PELT, District Judges. 


McCown, J. 

This is a declaratory judgment action in which the 
plaintiff associations, both federal and state char- 
tered, seek a declaratory judgment as to whether 
Article XI, section 1, Constitution of Nebraska, pro- 
hibits the deposit of funds by subdivisions of the 
State of Nebraska in savings and loan associations, 
except as authorized by Article XV, section 17 (2), 
Constitution of Nebraska. The District Court for 
Lancaster County found that Article XI, section 1, of 
the Constitution of the State of Nebraska, prohibits 
the depositing by subdivisions of the State of Nebras- 
ka of funds in such associations, except under Arti- 
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cle XV, section 17 (2); and that Article XI, section 
1, of the Constitution of Nebraska, does not violate 
the Constitution of the United States. Plaintiffs 
have appealed. 

The case was tried upon a stipulation of fact and 
law. The plaintiff, Nebraska League of Savings and 
Loan Associations, represents all savings and loan 
associations in the State of Nebraska, both federal 
and state chartered. Plaintiff, Commercial Federal 
Savings and Loan Association, is a federally char- 
tered savings and loan association, and the plaintiff, 
Nebraska State Savings and Loan Association, is a 
state chartered building and loan association. All of 
such savings and loan associations operate under the 
authority of federal or state statutes. The federal 
savings and loan associations are regulated by the 
Federal Home Loan Bank Board, and they are em- 
powered to raise capital in the form of savings de- 
posits, shares, or other accounts, as are authorized 
by their charter or by regulations of the Federal 
Home Loan Bank Board. They may issue pass- 
books, certificates of deposit, or other evidence of 
savings accounts as are authorized. The state char- 
tered building and loan associations operate under 
sections 8-301 to 8-355, R. R. S. 1943, and supplements 
thereto. 

The great majority of the federal associations in 
Nebraska are subject to provisions that deposits in 
such an association create a creditor-debtor rela- 
tionship between the depositor and the federal asso- 
ciation, and upon liquidation of such federal associa- 
tion, depositor creditors have the same priority as 
general creditors of the association. The remaining 
federal associations and the state associations do not 
place depositors in the same classification as gener- 
al creditors. Depositors in all the associations, state 
or federal, however, are entitled to share in any sur- 
plus assets remaining upon liquidation. 

All accounts in the federal savings and loan asso- 
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ciations and 12 of the 17 state associations are in- 
sured by the Federal Savings and Loan Insurance 
Corporation. Deposits in those associations by state 
subdivisions would be insured to the extent of $100,- 
000. 

A deposit in a savings and loan association is not a 
contribution to permanent capital. The accounts 
are subject to withdrawal on notice as required by 
the various bylaws. None of the associations, state 
or federal, issue any stock which can be negotiated 
as an ordinary stock certificate, and depositors have 
no interests in the association which can be negoti- 
ated or assigned as an ordinary stock certificate. 
The depositor of an account in all the associations, 
both federal and state, becomes a member of the as- 
sociation, has the right to vote for the officers there- 
of, and has the right to share in the assets of the as- 
sociation upon liquidation. 

The critical question on this appeal is whether a 
subdivision of the state which deposits funds in an 
account in a savings and loan association owns an 
interest in the association which is prohibited by Ar- 
ticle XI, section 1, of the Nebraska Constitution. Ar- 
ticle XI, section 1, of the Nebraska Constitution, pro- 
vides: ‘‘No city, county, town, precinct, municipali- 
ty, or other sub-division of the state, shall ever be- 
come a subscriber to the capital stock, or owner of 
such stock, or any portion or interest therein of any 
railroad, or private corporation, or association.’’ 
That section of the Constitution was adopted in 1875 
and has remained unchanged since that date. Ap- 
proximately 40 states have similar constitutional 
provisions. In general, such provisions were de- 
signed to prevent the use of public funds to aid in the 
construction of railways, canals, and similar under- 
takings. The intent was to keep states and political 
subdivisions out of private business. See Thaanum 
v. Bynum Irr. Dist., 72 Mont. 221, 232 P. 528. 

All the savings and loan associations involved 
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here, whether state or federal, are corporations. Al- 
though the laws of many states permit both ‘‘stock”’ 
and ‘‘mutual’’ savings and loan corporations, sav- 
ings and loan, or building and loan, corporations in 
Nebraska are ‘‘mutual’’ rather than ‘‘stock’’ corpo- 
rations. While there is some attempt to argue that 
corporations engaged in the savings and loan busi- 
ness are quasi-public in nature, there can be no 
doubt that they are all privately organized, privately 
managed, and privately operated. They are not in- 
strumentalities of government, but are operated for 
the benefit of their members, whether borrowers or 
depositors. Mutuality is the basic and essential 
principle of a savings and loan association. See 
Saunders v. State Savings & Loan Assn., 121 Neb. 
473, 2837 N. W. 572. Savings and loan associations, 
both federal and state chartered, are private corpo- 
rations and associations within the meaning of the 
constitutional provision. 

A deposit in a mutual savings and loan association 
creates interests distinctly different than the inter- 
ests created by a deposit in a bank. A depositor ina 
bank becomes a creditor of the bank. The right to 
interest on a savings account represents payment by 
the bank for the use of the money, and a depositor 
has no ownership interest of any sort in the bank, 
nor any legal right to control it. A deposit in a 
mutual savings and loan association, on the other 
hand, constitutes the acquisition of an ownership in- 
terest and a right to share in the control and the 
profits or losses on liquidation of the mutual savings 
and loan association. 

Two states have passed upon the issues involved 
here with opposite results. In State ex rel. Graham 
v. City of Olympia, 80 Wash. 2d 672, 497 P. 2d 924, the 
Supreme Court of Washington interpreted a constitu- 
tional provision which provided that no county, city, 
or other municipal corporation shall ‘‘become di- 
rectly or indirectly the owner of any stock in or 
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bonds of any association, company or corporation.’’ 
The Washington statutes provided for substantially 
similar rights to depositors in mutual associations as 
are provided under Nebraska statutes. The Wash- 
ington court determined that the deposit of public 
funds by the defendant city did not constitute a pur- 
chase of stock in a private corporation in violation of 
the Washington Constitution. The majority opinion 
concluded that although a depositor in a savings and 
loan association acquires a proprietary interest in 
the association, the depositor does not make a per- 
manent contribution to capital because the deposit is 
withdrawable and the interest held is not assignable. 
The court also relied upon the conclusion that voting 
and other membership privileges accompanying a 
deposit in a savings and loan association were pure- 
ly incidental to the purpose for the transaction. The 
court therefore held that a shareholder of a savings 
and loan association was not a stockholder in the 
same sense as a stockholder of an ordinary corpora- 
tion. The dissenting judges pointed out that under 
Washington statutes the deposit of funds in a savings 
and loan association has the same basic incidents of 
ownership as the ownership of capital stock in other 
private corporations. 

The case of Michigan Savings & Loan League v. 
Municipal Finance Commission, 347 Mich. 311, 79 N. 
W. 2d 590, reaches the opposite result. The constitu- 
tional provision there provided: ‘‘The State shall 
not subscribe to, nor be interested in the stock of any 
company, association or corporation.’’ A Michigan 
statute specifically authorized investment in savings 
and loan associations by school districts, which are 
state agencies. The Michigan court held that the 
constitutional provision prohibited investment in the 
stock of corporations, and that the intention was to 
place investments in the stock of all corporations, 
associations, and companies in the same category. 
The court held that school districts could not invest 


VOL, 201] JANUARY TERM, 1978 127 


Nebraska League of S. & L. Assns. v. Mathes 


funds in state or federal savings and loan associa- 
tions, and that the statute permitting such invest- 
ment was invalid. Statutory language in Michigan 
similar to the Nebraska statutes referred to ‘‘depos- 
itors’’ as ‘‘shareholders’’ and to ‘‘accounts’’ as 
‘share accounts.’’ The Michigan court distinguished 
deposits in banks from deposits in savings and loan 
associations because ownership interests were in- 
separable from the deposit of funds in a mutual sav- 
ings and loan association. 

The section of the Michigan Constitution chal- 
lenged in the Municipal Finance Commission case 
was later amended to provide an exception for funds 
accumulated to provide retirement or pension bene- 
fits for public officials and employees. In 1977, a 
three-judge federal district court refused to rein- 
terpret the constitutional provision referred to in the 
Municipal Finance Commission case, and held that 
the constitutional provision, as amended, prohibits 
depositing state funds, other than the excepted pen- 
sion and endowment funds, in any institution such as 
a savings and loan association in which the State 
would thereby acquire an ownership interest. That 
court also sustained the constitutional provision 
against an equal protection challenge under the 
United States Constitution grounded on a difference 
in treatment of banks and savings and loan associa- 
tions. First Federal Savings & Loan Assn. of De- 
troit v. Michigan Municipal Finance Commission, 
No. 5-71249 (D. Mich., Oct. 3, 1977). 

Nebraska also added a constitutional amendment 
in 1966 providing for investment of retirement and 
pension funds. Article XV, section 17, Constitution 
of Nebraska, provides: ‘‘Notwithstanding section 3 
of Article XIII or any other provision in the Constitu- 
tion: 

(1) The Legislature may provide for the invest- 
ment of any state funds, including retirement or 
pension funds of state employees and Nebraska 
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school employees in such manner and in such invest- 
ments as it may by statute provide; and 

‘“(2) The Legislature may authorize the invest- 
ment of retirement or pension funds of cities, vil- 
lages, school districts, public power districts, and 
other governmental or political subdivisions in such 
manner and in such investments as the governing 
body of such city, village, school district, public 
power district and other governmental or political 
subdivision may determine but subject to such limi- 
tations as the Legislature may by statute provide.’’ 

Section 77-2341, R. R. S. 1943, authorizes political 
subdivisions of Nebraska to invest surplus funds in 
any securities which are authorized by law for in- 
vestment of the educational funds of the state. Un- 
der sections 72-202 and 72-1246 (9), R. R. S. 1948, the 
investments authorized by section 77-2341, R. R. S. 
1943, include accounts in state or federal savings and 
loan associations in the State of Nebraska to the ex- 
tent that such accounts are insured by the Federal 
Savings and Loan Insurance Corporation. 

The District Court did not specifically decide the 
validity of section 77-2341, R. R. S. 1948, but ruled 
that Article XI, section 1, of the Nebraska Constitu- 
tion, prohibits the depositing by subdivisions of the 
State of Nebraska of funds in savings and loan asso- 
ciations, except funds authorized under Article XV, 
section 17 (2), of the Constitution. 

Essentially, the plaintiffs’ position here is that un- 
less a deposit of funds in a savings and loan associa- 
tion becomes a part of the permanent capital of the 
association, and is represented by a stock certifi- 
cate, the depositor does not become an owner of an 
interest in a private corporation prohibited by Article 
XI, section 1. We disagree. 

There could be little question shat the constitution- 
al prohibition would apply to the acquisition of any 
ewnership interest in the capital stock of a savings 
and loan association if a ‘‘stock’’ corporation rather 
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than a ‘‘mutual’’ corporation were permited under 
the laws of this state. The essential distinction be- 
tween the two forms of corporate operation in the 
area involved here is that in the ‘‘stock’’ association, 
the ownership and control of the capital and assets 
of the association is in the stockholders, while in the 
‘‘mutual’’ association, the ownership and control of 
the capital and assets of the association is in the 
hands of the depositors. 

The historical background warrants the conclusion 
that the constitutional provision was _ directed 
against the acquisition by a subdivision of the state 
of any ownership or proprietary interest in a private 
corporation or association. A multitude of cases 
hold that the owner of an account in a mutual sav- 
ings and loan association has a proprietary interest 
therein. See, Tcherepnin v. Knight, 389 U. S. 332, 88 
S. Ct. 548, 19 L. Ed. 2d 564; Wisconsin Bankers Assn. 
v. Robertson, 190 F. Supp. 90, 294 F. 2d 714, cert. 
den., 368 U. S. 938, 82 S. Ct. 381, 7 L. Ed. 2d 338. 

In Family Savings & Loan Assn. v. Stewart, 232 
Md. 424, 194 A. 2d 118, the court said: ‘‘Every mem- 
ber or shareholder is entitled to the same rights and 
privileges, and must bear the same burdens as 
every other member or shareholder holding the 
same class of investment security. The sharehold- 
ers have the same rights as stockholders in ordinary 
corporations for profit, except in so far as they may 
be enlarged or restricted by special legislation, the 
Statute under which the corporation is incorporated, 
its charter or its by-laws. * * * In other words, the 
members or shareholders own the association and 
are entitled to conduct its affairs through their offi- 
cers and Board of Directors.’’ 

In historical context the language used in the con- 
stitutional provision impels the conclusion that it 
was intended to prohibit any state subdivision from 
acquiring any proprietary or ownership interest in 
any private corporation or association, whether that 
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interest was represented by a stock certificate or by 
some other form of representation of ownership. 
The constitutionally prohibited acquisition of any in- 
terest applies to any interest in private associations, 
which ordinarily issue no capital stock, to the same 
extent as it does to corporations which issue capital 
stock. Article XI, section 1, Constitution of Nebras- 
ka, prohibits the deposit of funds by subdivisions of 
the State of Nebraska in mutual savings and loan as- 
sociations, whether federal or state chartered, ex- 
cept those funds authorized under Article XV, sec- 
tion 17 (2), Constitution of Nebraska. 

The plaintiffs also contend that such an interpreta- 
tion constitutes an unreasonable classification as be- 
tween banks and savings and loan associations in 
violation of the Fourteenth Amendment to the Con- 
stitution of the United States. It is necessary only to 
point out that Article XI, section 1, Constitution of 
Nebraska, makes no distinction whatever between 
banks, savings and loan associations, or other pri- 
vate corporations. It makes no attempt to regulate 
savings and loan associations or banks but only 
regulates subdivisions of the State of Nebraska. Ar- 
ticle XI, section 1, Constitution of Nebraska, does 
not violate the Constitution of the United States. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 


LLOYD R. KITRELL ET AL., APPELLANTS, V, BOARD OF 
ADJUSTMENT OF THE CITY OF HASTINGS, 
NEBRASKA, ET AL., APPELLEES. 
266 N. W. 2d 724 


Filed June 7, 1978. No. 41532. 


1. Property: Zoning: Ordinances. A private tennis court is an eligi- 
ble accessory use in a one-family residential district under the pro- 
visions of the zoning ordinance of the City of Hastings. 
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2. Property: Zoning: Ordinances: Words and Phrases. A tennis 
court and appurtenances as an accessory use is a ‘‘structure’’ with- 
in the meaning of the zoning ordinance of the City of Hastings and 
is an exception to the ‘‘backyard’’ provisions of the ordinance, but 
is subject to the pertinent height restrictions of the ordinance. 

3. Property: Zoning: Ordinances. In the law of zoning, although a 
use may in a nontechnical sense not be an accessory use where not 
customary, it is nevertheless an accessory use where defined by 
the ordinance to be such. 

4. Zoning: Ordinances: Appeal and Error. A decision of the proper 
official or board in interpreting and applying a zoning ordinance 
will not be disturbed on appeal to this court unless it is illegal or" 
from the standpoint of fact is not supported by the evidence, is arbi- 
trary, unreasonable, or clearly wrong. 


Appeal from the District Court for Adams County: 
NORRIS CHADDERDON, Judge. Affirmed as modified. 


William G. Cambridge, for appellants. 


Michael E. Sullivan of Helmann & Sullivan, for ap- 
peliees Sherman et al. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


CLINTON, J. 

The issues on this appeal are determined by con- 
struction of various provisions of the zoning ordi- 
nance of the City of Hastings, Nebraska. The appel- 
lees, Sherman, applied to the City of Hastings for a 
building permit to construct a paved tennis court 
and appurtenances in the backyard of their resi- 
dence located in a single-family residential area of 
Hastings. The building inspector of the city issued 
the building permit. The appellants, Kitrell et al., 
whose residences are on lots contiguous to that of 
the appellees, appealed to the board of adjustment 
pursuant to provisions of section 19-907, R. R. S. 
1943, and the pertinent parts of the zoning ordinance, 
objecting to the issuance of the building permit on 
various grounds. The board of adjustment dis- 
missed the appeal and appellants then appealed to 
the District Court under the provisions of section 19- 
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912, R. R. S. 1943. The District Court affirmed the 
action of the board of adjustment and appellants 
then appealed to this court. 

The proposed tennis court and its appurtenances 
are to consist of a hard-surface court, 120 feet by 46 
feet in dimension, net posts and anchors, a 10-foot 
high chain link backstop at the ends and along the 
east side, and lights for night play mounted on two 
utility poles on the east side of the court. The di- 
mensions of appellees’ lot are as follows: 104.04 feet 
on the street or front line, 164.08 feet on the rear lot 
line, and sides of 145 feet and 156.93 feet. The rear 
lot line of the lots of two of the appellants abut the 
rear lot line of the appellees’ property. The lot of 
the third appellant corners that of the appellees. 

The assignments of error raise the following is- 
sues: (1) Is the proposed tennis court under the pro- 
visions of the ordinance an eligible accessory use to 
the main use as a residence? (2) Are the back- 
stops ‘‘fences’’ within the ordinance definition of 
that term, thus requiring a separate permit, and if 
they are fences, are the specifications in violation of 
the ordinance? (3) Are the tennis court and its ap- 
purtenances structures within the meaning of that 
term in the ordinance and, if so, did the specifica- 
tions violate the terms of the ordinance in any way? 

The provisions of the zoning ordinance (para- 
phrased except where otherwise indicated by quota- 
tion marks) which must be considered in connection 
with the first issue are the following: 

Section 40-26: In one-family residential districts, 
permitted use includes the following: ‘‘(a) Dwel- 
lings, one family... . 

‘‘(i) Accessory uses, ... customarily incident to 
the above uses and located on the same lot there- 
with, not involving the conduct of a business or in- 
dustry.”’ 

Section 40-6 provides for the erection of buildings 
and structures and uses ‘‘clearly incidental to, and 
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customarily and commonly associated with the 
main permitted use of the premises.’’ Such inci- 
dental uses are to be ‘‘maintained and conducted as 
to not produce noise, vibration, concussion, dust, 
dirt, fly ash, odor, noxious gases, heat or glare 
which is injurious, damaging, unhealthful or disturb- 
ing to adjacent property, or the users thereof, ....’ 
The latter provision is a general one pertaining to in- 
cidental use in various types of zoning districts, in- 
cluding industrial districts. With reference to one 
and two-family residential districts, 40-6 (b) (6) spe- 
cifically permits: ‘‘Such additional uses as private 
swimming pools, gardens, customary pets, televi- 
sion and radio receiving antennae not exceeding 
sixty feet in height, . . . play equipment, ... and 
other similar uses. Any accessory use other than a 
residential building or garage, which exceeds ten 
feet in height shall be located a distance inside the 
property line at least equal to one third its height. ... 

“The determination of the eligibility of a proposed 
use as an accessory use shall be made by the build- 
ing inspector, an appeal can be made from his deci- 
sion’’ to the board of adjustment. 

The appellants first argue that a tennis court is not 
a customary use in a one-family residential district 
and is on that account not an eligible accessory use. 
The record establishes that there are three private 
tennis courts in the City of Hastings. One is part of 
an apartment complex; the second is located on the 
grounds of a monastery; and the third, on the 
grounds of a private college. 

Whether a use is customary is not to be deter- 
mined merely by a mathematical count. State v. 
Smiley, 182 Neb. 211, 153 N. W. 2d 906. Numbers are 
merely a factor which may be considered. More 
important is the fact of whether the accessory use is 
a recognized incidental use. Obviously, most resi- 
dential lots are not sufficiently large to accommo- 
date a tennis court, hence such use is not customary 
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in any significant numerical sense. The lot of the 
appellees is suitable, and the record establishes that 
it was selected as a home site with a view to the con- 
struction of a tennis court as an incidental use. 
More important perhaps is the fact that the ordi- 
nance explicitly recognizes as accessory uses 
“swimming pools . . . and other similar uses.’”’ It 
would be impossible to say that a swimming pool is, 
under the ordinance, not an accessory use merely 
because no swimming pools in fact existed. A ten- 
nis court on premises adequate to accommodate such 
a facility is a ‘‘similar use’’ under the provisions of 
the ordinance. Although a use may in a nontechni- 
cal sense not be an accessory use where not custom- 
ary, it is nevertheless an accessory use where de- 
fined by the ordinance to be such. See City of Sheri- 
dan v. Keen, 34 Colo. App. 228, 524 P. 2d 1390, where 
itis said: ‘‘Although ... the use may be ‘incidental’ 
within the non-technical meaning of that word, it 
cannot be an incidental use in legal terms if the 
governing body has expressly prohibited it (by zon- 
ing ordinance).’’ It would seem to follow that where 
the use is expressly permitted, the fact that it is not 
customary does not deprive it of its status as an ac- 
cessory use. There is a dearth of authority on the 
matter and we find only one case on point. A tennis 
court was held to be an accessory use in Hardy v. 
Calhoun, 383 S. W.2d 652 (Tex. Civ. App.); Annota- 
tion, 32 A. L. R. 3d 424 at p. 435. 

The appellants contend that the building inspector 
and the District Court erred in not determining that 
the use as a tennis court was an impermissible use 
under section 40-6 because it would ‘‘produce noise, 
... concussion, ... heat or glare, . . . disturbing to 
adjacent property, ....’’ We certainly cannot say 
that as a matter of law the determination was in er- 
ror or clearly wrong as a matter of fact. The ordi- 
nary noise and other possible factors of annoyance 
arising from use of a tennis court are not likely to be 
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greater than those from other permitted or specified 
recreational uses such as a swimming pool. 

The building inspector was correct in determining 
that a tennis court was an eligible accessory use un- 
der the provisions of the Hastings ordinance. A de- 
cision of the proper official or board in interpreting 
and applying a zoning ordinance will not be dis- 
turbed on appeal to this court unless it is illegal or 
from the standpoint of fact is not supported by the 
evidence, is arbitrary, unreasonable, or clearly 
wrong. Weber v. City of Grand Island, 165 Neb. 827, 
87 N. W. 2d 575. 

The sections of the ordinance which must be con- 
sidered in connection with the second issue are the 
following: Section 40-11 defines the term ‘‘fence’’ in 
the following language. ‘(1) Fence or Screen 
Wall. Any vertical structure, other than a building 
or plant material, which is for the purpose of ob- 
structing visual observation, or for the purpose of 
obstructing pedestrian, automotive or animal move- 
ment, or for the purpose of beautification, and which 
is attached to the ground or to a building, but exclud- 
ing retaining walls.’’ The section then classifies 
fences in three categories in accordance with the 
degree of perforation. It likewise lays down certain 
general requirements for fences in eight categories. 
The first seven categories all refer to fences on lot 
lines and regulate height and perforation according 
to position on lot lines. Fences as so defined and 
regulated cannot be constructed without the filing of 
an application containing certain descriptive ma- 
terial and the issuance of a building permit. In this 
case, no building permit was issued for the backstop 
and no application containing the requisite informa- 
tion was filed. 

Appellants contend that the backstops are fences 
and since they exceed fence construction height re- 
quirements, and since no permit has been issued, 
they would violate the ordinance. 
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It is to be noted that ‘‘fence or screen wall’’ is de- 
fined in the ordinance in terms of purpose, i.e., ‘‘for 
the purpose of obstructing visual observation, or for 
the purpose of obstructing pedestrian, automotive or 
animal movement, or for the purpose of beautifica- 
tion.’’ The record establishes clearly that the back- 
stop is an integral and usual part of tennis court con- 
struction and has none of the purposes mentioned. 
Its purpose is to retain errant balls and thus facili- 
tate their retrieval and prevent balls from going 
upon adjacent premises. The backstops are not lo- 
cated on property lines but about 10 feet therefrom. 

This court was confronted with a similar question 
in Shamberg v. City of Lincoln, 174 Neb. 146, 116 N. 
W. 2d 18. In that case the Lincoln ordinances did not 
regulate construction of tennis courts but did regu- 
late fences. The ordinance, however, did not give 
any special definition of fences and the city sought to 
prosecute Shamberg because his tennis court back- 
stop exceeded the height limitations for fences. We 
said there: ‘‘What then is the plain and ordinary 
meaning of the word ‘fence’ as used in the ordi- 
nance? 

‘‘The word is defined in 36A C.J.S., Fences, § 1, p. 
208: ‘A fence is an inclosing structure, composed of 
any material which will present a sufficient obstruc- 
tion, about a field or other space intended to prevent 
intrusion from without or straying from within.’ 

“It is hardly to be said that a tennis ball is some- 
thing ‘straying from within’ although the purpose of 
the backstops and sidestops is to keep a tennis ball 
within the playing area. Substantially the same 
definition is found in 22 Am. Jur., Fences, § 2, p. 513, 
and in Webster’s Unabridged Dictionary (2d Ed.), p. 
674. 

‘“‘How did the city in the ordinance construe the 
term so far as tennis court ‘backstops’ are con- 
cerned? In section 209 of ordinance No. 5636 of the 
City of Lincoln, it provided that a building was ‘any 
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structure,’ etc. In section 246, it provided that a 
structure included ‘backstops for tennis courts,’ and 
in the same area here involved, it provided that no 
building should exceed 35 feet in height. Obviously, 
the city in enacting the ordinance did not consider a 
tennis court backstop to be a fence within the mean- 
ing of the ordinance but a structure subject to the 
code height for a building.’’ We granted an injunc- 
tion enjoining the prosecution. 

The record here establishes that appellees propose 
to place on the backstops movable cloth, somewhat 
translucent, windscreens. The record also estab- 
lishes that the building inspector was unaware that 
this item was to be included in the construction. He 
has not passed on that item, so we do not. The 
building inspector was correct in determining that 
the backstops were not fences within the meaning of 
the ordinance. 

The appellants next argue that the tennis court is 
a ‘‘structure’’ within the terms of the ordinance, 
and, as a structure, the tennis court and its appurte- 
nances violate the ‘‘height’’ of structures and 
“yard” restrictions of the zoning ordinance. 

Section 40-1 defines a structure as follows: ‘‘Any- 
thing constructed or erected, which requires location 
on the ground, or attached to something having a lo- 
cation on the ground; including, but not limited to 
signs, and excepting utility poles, fences and retain- 
ing walls.”’ 

Section 40-27 defines height and area regulations 
as follows: ‘In District R-1 the height of buildings, 
the minimum dimensions of lots and yards and the 
minimum lot area per family permitted on any lot, 
shall be as follows: 

“(a) Height. Buildings or structures shall not 
exceed thirty-five feet, and shall not exceed two and 
one-half stories in height... . 

“(d) Rear yards. The depth of the rear yard 
shall be at least twenty percent of the depth of the 
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lot, but such depth need not be more than thirty 
feet.’’ 

Section 40-4 provides that except as hereinafter 
provided: ‘‘(a) No building or structure shall be 
erected, constructed, reconstructed, moved or al- 
tered, nor shall any building, structure or land be 
used for any purpose other than is permitted in the 
district in which such building, structure or land is 
situated. 

‘‘(b) No building or structure shall be erected, 
constructed, reconstructed, moved or altered to ex- 
ceed the height or area limit or the yard or parking 
requirement herein established for the district in 
which such building or structure is located.”’ 

Section 40-1 defines yard as follows: ‘Yard. An 
open space at grade between a building and the ad- 
joining lot lines, unoccupied and unobstructed by 
any portion of a structure from the ground upward, 
except as otherwise provided.’? (Emphasis sup- 
plied.) 

It seems clear to us that from a reading of the 
various interrelated provisions of the zoning ordi- 
nance, the following is clear. Accessory uses are 
clearly exceptions to the ‘‘yard’’ and ‘‘height’’ re- 
quirements of the ordinance. A yard is to be unob- 
structed ‘“‘except as otherwise provided.” ‘‘Swim- 
ming pools... . and other similar use’”’ are literally 
structures within the meaning of the term ‘“‘struc- 
ture’ as defined in the ordinance, but obviously 
come within its ‘‘otherwise provided’’ provision, for 
if they did not, there could be no accessory uses and 
these are clearly provided for. So far as height re- 
quirements are concerned, the ordinance has a spe- 
cial provision relating to accessory use which we 
quoted during our discussion of the first issue, viz: 
‘‘Any accessory use other than a residential building 
or garage, which exceeds ten feet in height shall be 
located inside the property line (a distance) at least 
equal to one-third its height.’’ From the record it 
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appears that since the poles and lights may be in 
violation of this requirement, the height of these ap- 
purtenances, if they are to be constructed, must be 
reduced in height to conform. 

AFFIRMED AS MODIFIED. 


FRED W. MUSTION, APPELLEE, V. REX EXALY, DOING 
BUSINESS AS EXALY SPRAYING SERVICE, APPELLANT. 


266 N. W. 2d 730 
Filed June 7, 1978. No. 41538. 


1. Aviation: Negligence: Damages. A person operating an airplane 
for spraying crops must use due care to perform such operations 
under such conditions and in such manner as not to cause injury to 
others. A person who negligently sprays a liquid or powder con- 
taining a dangerous proportion of poison in such a manner as to en- 
danger the animals of another person in the immediate. vicinity 
may be held liable for damage resulting therefrom. 

2. Trial: Evidence: Verdicts. In a law action tried to the court 
without a jury, the findings of the court have the effect of a jury 
verdict and will not be disturbed on appeal unless clearly wrong. 
In testing the sufficiency of the evidence to support a verdict, it 
must be considered in the light most favorable to the successful 
party. Every controverted fact must be resolved in his favor, and 
he should have the benefit of every inference that can reasonably 
be drawn therefrom. 

3. Trial: Evidence: Witnesses. It is not the province of this court to 
weigh the evidence or the credibility of witnesses, or resolve con- 
flicts in the evidence; those functions are for the trier of fact. 

4, Trial: Evidence: Verdicts. It is the duty of the trial court to 
decide a question as a matter of law and direct a verdict only 
where the facts adduced to sustain a finding are such that but one 
conclusion can be drawn therefrom when related to the applicable 
law. 

5. Trial: Evidence: Burden of Proof. A party who relies on circum- 
stantial evidence for proof of causation need not exclude any other 
possible causes, but the evidence must be sufficient to fairly and 
reasonably justify the conclusion that a cause of action has been 
proved. 

6. Trial: Evidence: Witnesses. Evidence relating to an illustrative 
experiment is admissible if a competent person conducted the ex- 
periment, and apparatus of suitable kind and condition was uti- 
lized, and the experiment was conducted fairly and honestly. The 
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trial court has a wide discretion in determining whether evidence 
relating to illustrative experiments should be received, and a judg- 
ment will not be reversed because of the admission or rejection of 
such evidence unless there has been a clear abuse of discretion. 


Appeal from the District Court for Red Willow 
County: Jack H. HENDRIX, Judge. Affirmed. 


Maupin, Dent, Kay, Satterfield, Girard & Scrits- 
mier, for appellant. 


Eldridge Michael Freeman, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BRODEEY, J. 

Plaintiff, Fred W. Mustion, commenced this action 
against Rex Ealy to recover a money judgment for 
damages allegedly caused by the defendant’s negli- 
gent spraying of a poisonous chemical on plaintiff's 
land. The defendant denied the allegations of the 
petition, and the case proceeded to trial in the coun- 
ty court of Red Willow County. Defendant’s motions 
for a directed verdict were overruled by the trial 
court, which found in favor of the plaintiff and 
awarded him a money judgment of $3,100. Defend- 
ant appealed to the District Court, which also found 
in favor of the plaintiff and affirmed the judgment of 
the county court. Defendant has now appealed to 
this court, contending that the lower courts erred in 
(1) overruling his motion for a directed verdict; (2) 
finding in favor of the plaintiff when the evidence 
was not sufficient to sustain the judgment; (3) ad- 
mitting into evidence testimony concerning an ex- 
periment and allowing improper rebuttal testimony; 
and (4) computing damages. We affirm the judg- 
ment of the District Court. 

Plaintiff is a farmer who resides near McCook, 
Nebraska, where defendant operates an airplane 
crop-spraying service. On the morning of May 15, 
1975, plaintiff and his son observed a spray plane fly- 
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ing over their pasture, where they kept 24 cows and 
24 calves and maintained water tanks. On that date, 
the defendant was spraying the crops of plaintiff's 
neighbor. Two days later, all plaintiff’s cows, and 
one calf, became severely ill. 

A veterinarian who was called to treat the animals 
first diagnosed the sickness as grass tetanoi, al- 
though some of the symptoms he observed in the 
cows were abnormal for that sickness. Treatment 
for grass tetanoi was ineffective. Six of the cows 
died, and two of them became disabled and refused 
to claim their calves. Plaintiff was required to pur- 
chase substitute milk for the calves, as well as addi- 
tional feeds and grains for the sick animals. 

After the sickness in the animals occurred, the 
plaintiff examined the two water tanks in the cow 
pasture, and smelled the distinctive odor of Thimet, 
a chemical compound used for rootworm control, 
with which the plaintiff was familiar. Plaintiff also 
observed a film on the surface of the water which 
appeared to be a diesel mixture, sometimes used in 
crop spraying because it drifts down well and does 
not evaporate. Plaintiff’s observations led him to 
the conclusion that his cows may be suffering from 
Thimet poisoning. 

Samples were taken from the water tanks, the al- 
falfa in the adjacent field of plaintiff’s neighbor, and 
from the soil in the neighbor’s cornfield. An autopsy 
was performed by a veterinarian on one of the de- 
ceased cows. Tests showed that both the soil and al- 
falfa samples contained traces of Thimet. A con- 
centration of three parts per million of Thimet was 
found in one of the water tanks, and .5 parts per mil- 
lion of Thimet was found in the rumen contents of 
the deceased cow. Although the amount of Thimet 
found in the rumen contents at the time of the autop- 
sy was not sufficient to cause poisoning, there was 
testimony that Thimet deteriorates rapidly in tox- 
icity and that the amount of Thimet previously in- 
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gested by the cow before the tests may have been 
sufficient to be toxic. 

The veterinarian testified that in his opinion the 
deaths and sickness of the cows were caused by 
Thimet poisoning. He based this opinion on his ob- 
servations of the cows’ symptoms, their rapid recov- 
ery when removed from the water tanks and pas- 
ture, and the presence of Thimet in the water tanks 
and the rumen contents. He testified that if the 
cows were exposed to water containing six parts per 
million of Thimet, normal consumption of ten gal- 
lons per day for two days would produce the effects 
of poisoning in the cows. The veterinarian was of 
the view that the water had six parts per million of 
Thimet in it on May 15, 1975, since it contained three 
parts per million a week later, and the ‘‘half-life’’ of 
Thimet in normal drinking water with a pH of 7 at 68 
degrees Fahrenheit would be approximately 7 days. 

Although the defendant admitted spraying the 
crops of plaintiff’s neighbor on May 15, 1975, he de- 
nied spraying with Thimet. Defendant and the pilot 
of the plane testified that Aatrex Atrazine, a non- 
toxic chemical used for weed control, was used to 
spray, and that Thimet was never used. There is 
evidence in the record that it is illegal to apply 
Thimet from spray planes in Nebraska. Defendant 
stated that he had once possessed two bags of 
Thimet, that he had used one for experimental pur- 
poses before the relevant time period in question, 
and that he had destroyed the remaining bag when 
he learned that he had been accused of spraying 
Thimet. Evidence was presented concerning the 
safeguards employed to avoid spraying on areas 
other than the target areas, and the pilot testified 
that he ‘‘could not recall’”’ flying over plaintiff’s pas- 
ture. The plaintiff’s neighbor testified that he had 
never applied Thimet to his land. 

An expert witness, testifying on behalf of the de- 
fendant, disagreed with the veterinarian’s conclu- 
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‘sion that plaintiff's cows had suffered from Thimet 
poisoning. He was of the opinion that there was not 
enough scientific data available to make an accu- 
rate diagnosis of toxic poisoning, and he also ques- 
tioned the veterinarian’s view that the water tanks 
probably contained 6 parts per million of Thimet on 
May 15, 1975. The expert acknowledged, however, 
that some of the symptoms displayed by the cows, 
such as diarrhea, were not usual symptoms of grass 
poisoning. 

Finally, plaintiff produced evidence of the value of 
the cows that had died, the loss in value of the dis- 
abled cows, the increased feed expenses due to the 
sickness, and the cost of hiring the veterinarian to 
treat the cows. 

There can be no question that a person operating 
an airplane for spraying crops must use due care to 
perform such operations under such conditions and 
in such manner as not to cause injury to others. A 
person who negligently sprays a liquid or powder 
containing a dangerous proportion of poison in such 
a manner as to endanger the animals of another per- 
son in the immediate vicinity may be held liable for 
damage resulting therefrom. See, Annotation, Lia- 
bility for Injury Caused by Spraying or Dusting of 
Crops, 37 A. L. R. 3d 833; 8 Am. Jur. 2d, Aviation, § 
101, p. 730; Rose v. Buffalo Air Service, 170 Neb. 806, 
104 N. W. 2d 431 (1960). 

The first question presented in this case is whether 
the evidence was sufficient to permit a finding that 
the defendant negligently sprayed Thimet on plain- 
tiff’s land. We note at the outset the rules applica- 
ble to our review of questions concerning the suffi- 
ciency of the evidence. In a law action tried to 
the court without a jury, the findings of the court 
have the effect of a jury verdict and will not be dis- 
turbed on appeal unless clearly wrong. Dial Realty, 
Inc. v. Cudahy Co., 198 Neb. 641, 254 N. W. 2d 421 
(1977). In testing the sufficiency of the evidence to 
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support a verdict, it must be considered in the light 
most favorable to the successful party. Every con- 
troverted fact must be resolved in his favor, and he 
should have the benefit of every inference that can 
reasonably be drawn therefrom. C I T Financial 
Services of Kansas v. Egging Co., 198 Neb. 514, 253 N. 
W. 2d 840 (1977). It is also the rule that it is not the 
province of this court to weigh and resolve conflicts 
in the evidence or weigh the credibility of witnesses; 
those functions are for the trier of fact. Merten v. 
Pedersen, 199 Neb. 34, 255 N. W. 2d 869 (1977). Fi- 
nally, it is the duty of the court to decide a question 
as a matter of law and direct a verdict only where 
the facts adduced to sustain an issue are such that 
but one conclusion can be drawn therefrom when re- 
lated to the applicable law. See Branch v. Wilkin- 
son, 198 Neb. 649, 256 N. W. 2d 307 (1977). 

Defendant contends that the evidence was insuffi- 
cient to show that he had sprayed Thimet on plain- 
tiff’s land and therefore a verdict should have been 
directed in his favor. Defendant and his pilot un- 
equivocally denied spraying Thimet on the day in 
question, and plaintiff’s neighbor stated that he had 
never used Thimet on his land. Nevertheless, the 
uncontroverted evidence is that Thimet was found in 
plaintiff’s water tanks, and in the soil and alfalfa 
samples taken from the adjacent fields of plaintiff's 
neighbor. The Thimet was found in these places 
shortly after the defendant sprayed the neighbor’s 
crops and shortly after the spray plane was seen 
over plaintiff's pasture. As noted by the District 
Court, it is pertinent that Thimet was discovered in 
both the water tanks and in the alfalfa and soil sam- 
ples. This fact indicates that the Thimet most likely 
came from an aircraft, for if it had washed on the 
land from another farm, it would not be in the water 
tank, and if it had somehow gotten into the water, it 
would not be on the land. 

Although the proof of defendant’s negligently 


VOL. 201] JANUARY TERM, 1978 145 


Mustion v. Ealy 


spraying Thimet on plaintiff’s land was circumstan- 
tial, such evidence may properly be used to estab- 
lish a cause of action. A party who relies on cir- 
cumstantial evidence for proof of causation need not 
exclude any other possible causes, although the evi- 
dence must be sufficient to fairly and reasonably 
justify the conclusion that a cause of action has been 
proved. Conjecture, speculation, or choice of quan- 
titative possibilities are, of course, not proof. There 
must be something more which would lead a reason- 
ing mind to one conclusion rather than to the other. 
See, Pendleton Woolen Mills v. Vending Associates, 
Inc., 195 Neb. 46, 237 N. W. 2d 99 (1975); Wilgro, Inc. 
v. Vowers & Burback, 190 Neb. 369, 208 N. W. 2d 698 
(1973); J. R. Watkins Co. v. Wiley, 184 Neb. 144, 165 
N. W. 2d 585 (1969). 

In the present case we cannot say that the finding 
of the District Court was clearly wrong. The evi- 
dence presented, although circumstantial, was suffi- 
cient to fairly and reasonably justify the conclusion 
that the defendant had sprayed Thimet on plaintiff's 
land. Therefore, the defendant, contrary to his con- 
tention, was not entitled to a directed verdict on the 
ground that the plaintiff had failed to prove that he 
had sprayed Thimet, and the court was correct in 
overruling his motion therefor. 

Defendant also contends that the evidence was in- 
sufficient to permit a finding that the cows suffered 
from Thimet poisoning. He relies heavily on the 
conclusions of his expert witness previously referred 
to, and argues that the opinion testimony of the vet- 
erinarian was based on speculation and conjecture. 

Under the principles concerning the issue of suffi- 
ciency of evidence discussed above, we believe this 
contention is without merit. The veterinarian’s 
opinion that the cows suffered from Thimet poison- 
ing was based on his observation of the cows, his 
treatment of them, the presence of Thimet in the wa- 
ter tanks and the rumen contents of the deceased 
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cow, his understanding of the concentration of 
Thimet which would be toxic, and his calculation 
that the cows were exposed to a toxic dose of Thimet. 
The fact that defendant’s expert witness was of a 
different opinion is not decisive. This court will not 
set aside a verdict where there is conflicting evi- 
dence unless the verdict is clearly wrong. Merten v. 
Pedersen, supra. In the present case we believe 
that the evidence was sufficient to fairly and reason- 
ably justify the conclusion that the cows suffered 
from Thimet poisoning rather than grass poisoning 
or any other sickness. 

Defendant next argues that the trial court erred in 
receiving into evidence testimony concerning an ex- 
periment which showed the pH level of water in 
plaintiff’s stock tanks in June 1975, and in permitting 
the plaintiff to adduce rebuttal evidence which he 
contends should have been made a part of plaintiff's 
case-in-chief. 

Evidence relating to an illustrative experiment is 
admissible if a competent person conducted the ex- 
periment, and apparatus of suitable kind and condi- 
tion was utilized, and the experiment was conducted 
fairly and honestly. Shover v. General Motors 
Corp., 198 Neb. 470, 253 N. W. 2d 299 (1977). See, 
also, Herman v. Midland Ag Service, Inc., 200 Neb. 
356, 264 N. W. 2d 161 (1978). The trial court has a 
wide discretion in determining whether evidence re- 
lating to illustrative experiments should be received, 
and a judgment will not be reversed on account of 
the admission or rejection of such evidence unless 
there has been a clear abuse of discretion. Hawkins 
Constr. Co. v. Matthews Co., Inc., 190 Neb. 546, 209 
N. W. 2d 643 (1973); Shover v. General Motors Corp., 
supra. 

The results of the experiment were admitted in 
evidence in this case only for the purpose of showing 
the pH level of the water in plaintiff’s tanks under 
conditions similar to those on May 15, 1975. We can- 
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not say that the trial court abused its discretion in 
admitting this evidence to the extent that its admis- 
sion calls for reversal. The test results were of gen- 
eral relevance to issues raised in the action, and of- 
fered for a limited purpose. 

We also find no error with respect to defendant’s 
claim concerning improper rebuttal evidence. On 
rebuttal, plaintiff elicited testimony from his neigh- 
bor concerning the fact that the neighbor claimed he 
had never used Thimet on his land. Even assuming 
that such evidence would have been proper upon 
plaintiff's case-in-chief or should have been intro- 
duced at that time, it is within the sound discretion 
of the trial court to allow such evidence to be ad- 
mitted on rebuttal. Cromer v. Farmland Service 
Coop, Inc., 198 Neb. 355, 252 N. W. 2d 635 (1977). The 
trial court clearly did not abuse its discretion in this 
case. 

Defendant also argues that the county court im- 
properly relied on the doctrine of res ipsa loquitur. 
The record does not support this contention. In any 
event the District Court, in reviewing the case, spe- 
cifically stated that res ipsa loquitur had not been 
pleaded and therefore would not be considered. 

Defendant’s final contention is that plaintiff did 
not properly prove damages with respect to the loss 
or disability of his cows. As did the District Court, 
we find this contention to be without merit. There 
was evidence of the value of a healthy cow at the 
time of the poisoning which caused the death of six 
cows, as well as evidence of the diminished value of 
the two disabled cows. There was also evidence of 
the loss of value in the orphan calves. Having re- 
viewed the record, we conclude that the evidence 
supports the award of $3,100. 

We conclude that the District Court was not clear- 
ly wrong in deciding that the plaintiff had met his 
burden of proof with respect to the issues of negli- 
gence, proximate cause, and damages; and that no 
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reversible errors occurred with respect to the ad- 
mission of evidence. We, therefore, affirm the judg- 
ment of the District Court. 

AFFIRMED, 


JOHN M. DUNLAP, APPELLANT, V. RANDY L. COLEMAN, 
APPELLEE. 


266 N. W. 2d 527 
Filed June 7, 1978. No. 41540. 


Pedestrians: Motor Vehicles: Negligence. It is the pedestrian’s 
duty as an ordinarily cautious and prudent person, to look to the 
right and to the left in crossing an intersection to observe cars com- 
ing from either direction. However, he has a right to assume that 
vehicles approaching from the rear will exercise ordinary care in 
keeping a lookout for him and there is no duty imposed upon him to 
maintain a lookout to the rear to avoid a charge of negligence. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Reversed and 
remanded. 


Norman Krivosha of Ginsburg, Rosenberg, Gins- 
burg & Krivosha, for appellant. 


M. J. Bruckner of Marti, Dalton, Bruckner, 
O’Gara & Keating, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


SPENCER, J. 

This is an action to recover damages for personal 
injuries sustained in an automobile-pedestrian acci- 
dent. Plaintiff, John M. Dunlap, appeals from a 
jury verdict in favor of the defendant driver, Randy 
L. Coleman. We capsulize plaintiff's 11 assignments 
of error as follows. The trial court erred in: (1) 
Failing to direct on the issue of liability; (2) errone- 
ously instructing the jury to determine whether de- 
fendant’s negligence proximately contributed to 
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plaintiff's injuries; and (3) improperly instructing 
the jury on the duties of a pedestrian and failing to 
give instructions concerning the duties of a motorist. 
We reverse. 

The accident occurred at the intersection of 16th 
and K Streets in Lincoln, Nebraska, at approximate- 
ly 9 p.m. on April 15, 1972. Sixteenth Street is a one- 
way street going south. K Street is a one-way street 
going east. Plaintiff was struck by defendant’s ve- 
hicle while crossing K Street in a cross-walk from 
the northeast side to the southeast side of the inter- 
section. Defendant had been driving south on 16th 
Street and was turning from the second lane left 
onto K Street when he hit the plaintiff. It was the 
right front of the car which struck plaintiff. 

Dunlap testified he had attended a function at 
Pershing Auditorium with his wife and daughter on 
the evening of the accident. It was raining when 
they prepared to leave so he decided to walk to the 
car and return with it to the Auditorium to pick up 
his family. The car was parked on the south side of 
K Street about one-third of a block east of 16th 
Street. Plaintiff, who was wearing a dark rain coat, 
walked south from the Auditorium down the side- 
walk on the west side of 16th Street. Upon reaching 
K Street he crossed 16th Street, proceeding from the 
northwest corner of the intersection to the northeast 
corner. Plaintiff did not recall seeing any traffic on 
16th Street at this time. : 

Dunlap waited for the traffic signal to change be- 
fore attempting to cross K Street. The light turned 
green. He looked to his right and to his left before 
he proceeded into the crosswalk. He did not look be- 
hind him to the north, the direction from which the 
Coleman car was coming. Plaintiff walked 10 feet 
into the crosswalk where he was struck by defend- 
ant’s vehicle. Plaintiff did not see the vehicle be- 
fore the impact, which is not unusual because it was 
behind him even at the time of the impact. 
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Coleman testified he was driving south on 16th 
Street at a speed of 25 to 30 miles per hour. He had 
the headlights on and the windshield wipers were op- 
erating. He was traveling in the second lane from 
the east, which at the K Street intersection is an op- 
tional left-hand turn lane. The first lane is a manda- 
tory turn lane. He signaled his intention to turn and 
slowed his vehicle to 10 to 15 miles per hour. He 
started to turn into the lane second from the north on 
K Street when he suddenly saw plaintiff on the hood 
of his car. He traveled another 15 feet after hitting 
plaintiff. He did not see plaintiff before hitting him. 
The point of contact between plaintiff and the vehi- 
cle was the right portion of the hood. 

Defendant argues this is a case of first impression 
because this court has never considered or passed 
on the duty of a pedestrian crossing at an intersec- 
tion of two one-way streets. He argues that because 
our law imposes on a pedestrian in a place of safety 
the duty to look in the direction from which danger 
can be anticipated, and a further duty not to move 
from a place of safety into that of danger, a pedestri- 
an is required not only to look to the left and to the 
right but also to his rear at the intersection of two 
one-way streets. He further contends if plaintiff had 
looked to the rear he would have seen or should have 
seen defendant’s car. It was on this premise the 
trial court refused to direct liability against the de- 
fendant although defendant admitted he was guilty 
of negligence which was a proximate cause of the 
accident. 

Defendant’s theory of defense was that plaintiff 
was guilty of contributory negligence which was also 
a proximate cause. At the close of plaintiff’s case 
plaintiff moved for a directed verdict on the issue of 
liability. He again renewed his motion at the close 
of the defendant’s case and all the evidence. 

In instruction No. 2 the jury was informed plaintiff 
had alleged in his amended petition that defendant 
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was negligent in failing to maintain a proper look- 
out; in operating his vehicle at a rate of speed great- 
er than was reasonable under the circumstances 
then existing; in failing to keep his vehicle under 
reasonable control; and in failing to yield the right- 
of-way to plaintiff. The jury was also told defendant 
admitted ‘‘he was negligent in one or more of the 
particulars alleged by plaintiff.’’ The jury was then 
instructed that plaintiff was required to prove ‘‘the 
negligence of the defendant was the proximate 
cause or a proximately-contributing cause of the col- 
lision.’”’ 

Defendant in his amended answer states: ‘1. Ad- 
mits that an accident occurred at or about the time 
and place set forth in plaintiff’s petition and admits 
that defendant was guilty of negligence that was a 
proximate cause of the accident, but alleges that the 
plaintiff was guilty of contributory negligence which 
also was a proximate cause of the accident, which 
negligence was more than slight as a matter of law 
in the following particulars: 

“fa. In failing to keep a proper lookout; 

“pb. In proceeding from a place of safety to a 

place of danger.”’ 
The trial court instructed on these defenses. It was 
prejudicial error to do so. 

Our law has not been refined to apply a different 
pedestrian rule on one-way streets. Our rule has 
long been that it is the pedestrian’s duty as an ordi- 
narily cautious and prudent person, to look to the 
right and to the left in crossing an intersection to ob- 
serve cars coming from either direction. However, 
he has a right to assume that vehicles approaching 
from the rear will exercise ordinary care in keeping 
a lookout for him, and there is no duty imposed upon 
him to maintain a lookout to the rear to avoid a 
charge of negligence. See, Halliday v. Raymond, 
147 Neb. 179, 22 N. W. 2d 614 (1946); Johnson v. 
Griepenstroh, 150 Neb. 126, 33 N. W. 2d 549 (1948). 
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In looking to the left or right he would see any car 
from the rear which had approached so close as to 
come into his peripheral vision. It would only be 
when the car from the rear had approached so close 
to the intersection that it actually entered his periph- 
eral vision that a question could arise. 

In the present case the plaintiff had looked to the 
right and to the left and had proceeded 10 feet into 
the intersection in the crosswalk when he was struck 
by the right portion of the car. This would mean de- 
fendant turned in behind plaintiff from the second 
turning lane. Plaintiff was to the east of defendant 
when defendant’s vehicle reached the intersection, 
and was directly in front of him as he attempted to 
turn into the second lane from the north on K Street. 
Defendant should have observed plaintiff and 
stopped his car. 

Plaintiff had the right-of-way which the defendant 
failed to respect. There is nothing the plaintiff 
should have done that he failed to do. The instruc- 
tion on contributory negligence was clearly errone- 
ous. The negligence of the defendant in failing to 
yield the right-of-way was the sole proximate cause 
of the plaintiff’s injuries. Plaintiff was entitled to a 
directed verdict on liability and his motion to that ef- 
fect should have been sustained. 

The judgment of the District Court is reversed and 
the cause is remanded for trial on the issue of dam- 
ages. 

REVERSED AND REMANDED, 

BOSLAUGH and WHITE, C. THoMAS, JJ., concur in re- 
sult. 
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STEVEN H. HUNTER, APPELLEE, Vv. ANNE MARIE 
SORENSEN ET AL., APPELLANTS. 
266 N. W. 2d 529 


Filed June 7, 1978. No. 41551. 


1. Verdicts: New Trial. Ordinarily, a verdict may and should be set 
aside and a new trial granted where it is self-contradictory, incon- 
sistent, or incongruous and such relief should, as a rule, be granted 
where more than one verdict is returned in the same action and 
they are inconsistent and irreconcilable. 

2. Verdicts: New Trial: Damages. When the amount of damages 
allowed by a jury is clearly inadequate under the evidence in the 
case, it is error for the trial court to refuse to set aside such ver- 
dict. 

3. Verdicts. A verdict will not be vacated on appeal on the ground of 
irregularity if a construction is possible which will make it effec- 
tive rather than void. 


Appeal from the District Court for Sarpy County: 
RONALD EH). REAGAN, Judge. Reversed and remanded 
with directions. 


Michael G. Helms for Schmid, Ford, Mooney, 
Frederick & Caporale, for appellants. 


James W. Knowles of Knowles & Edmunds, for ap- 
pellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, C. J. 

This is an action by plaintiff to recover damages 
arising from an automobile accident allegedly the 
result of negligence by the defendant, Anne Marie 
Sorensen, and imputed to the defendant, Reuben S. 
Sorensen, under the family purpose doctrine. Trial 
was to a jury. At the conclusion of all evidence the 
District Court, on plaintiff's motion, instructed the 
jury that the accident was proximately caused by 
the negligence of the defendants and directed it to 
return a verdict in favor of the plaintiff in the 
amount of $358.28 for his property damage. Thus, 
the only issue submitted to the jury was a determi- 
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nation of damages resulting from plaintiff’s alleged 
injuries. The jury returned a verdict awarding 
plaintiff damages of $933.28. The District Court ac- 
cepted the verdict and entered judgment thereon for 
the plaintiff together with costs of the action. Plain- 
tiff filed a motion for a new trial which was granted 
by the District Court. Defendants appeal. We re- 
verse the judgment of the District Court. 

The District Court made the following notation 
concerning plaintiff’s motion for a new trial: ‘‘The 
Court, being fully advised in the premises, finds the 
verdict returned by the jury is inconsistent, irregu- 
lar, and contrary to the law as given to the jury in 
oral and written instructions. The Court further 
finds the verdict should be set aside, and the plain- 
tiff should be entitled to a new trial on the limited is- 
sues of damages.”’ 

We have held that a trial judge may set aside a 
verdict whenever it is inconsistent. Olson v. Shell- 
ington, 162 Neb. 325, 75 N. W. 2d 709 (1956). In 66 C. 
J.8., New Trial, § 66, p. 197, it is stated: ‘‘Ordinari- 
ly, a verdict may and should be set aside and a new 
trial granted where it is self-contradictory, incon- 
sistent, or incongruous, and such relief should, as a 
rule, be granted where more than one verdict are re- 
turned in the same action and they are inconsistent 
and irreconcilable.’ 

In C. Aultman & Co. v. Reams, 9 Neb. 487, 4 N. W. 
81 (1880), we held: ‘‘It is the duty of the jury to find 
a verdict according to the law as given in the in- 
structions of the court. When they clearly violate 
this duty, the court should set aside their verdict.’’ 
In Schumacher v. Lang, 160 Neb. 43, 68 N. W. 2d 892 
(1955), we stated: ‘‘When the amount of damages 
allowed by a jury is clearly inadequate under the 
evidence in the case, it is error for the trial court to 
refuse to set aside such verdict.”’ 

The jury was instructed as follows concerning 
damages: 
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“In determining the Plaintiff Steven Hunter’s 
damages, in addition to property damages, if any 
you so find, you must fix the amount of money which 
will fairly and reasonably compensate him for any 
of the following elements he has proven by a pre- 
ponderance of the evidence to have proximately re- 
sulted from the accident in question: 

“(1) The nature and extent of his injury or inju- 
ries; 

‘‘(2) The disability experienced to date, and rea- 
sonably certain to be experienced in the future; 

“(3) The pain and suffering, mental or physical, 
experienced to date, and reasonably certain to be 
experienced in the future; 

“(4) The reasonable expense of necessary medi- 
cal care, treatment and services incurred to date; 
and 

“‘(5) The value of working time, wages or prof- 
its, lost to date due to his inability or his diminished 
ability to work. 

“Whether any of the above elements of damage 
has been proven by a preponderance of the evidence 
is for you to decide. You are not permitted to award 
or withhold damages by way of punishment or 
through sympathy.’”’ (Emphasis supplied.) 

The evidence was as follows: At the time of trial, 
plaintiff was 26 years old and employed as an insur- 
ance sales agent. The accident occurred on the 
morning of December 19, 1975. Plaintiff’s left knee 
hit the steering column during the course of the acci- 
dent. He testified that the only symptom after the 
collision was that his knee felt bruised. He pro- 
ceeded to work following the accident but by midaf- 
ternoon decided to call it a day because of swelling 
in his knee. Plaintiff testified that during the next 2 
weeks his knee seemed to ‘‘pop out of joint’’ three 
times. He testified that problems with his knee 
caused him to cancel appointments with prospective 
customers for the next 2 weeks and that he limited 
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himself to things which could be done in the office. 
On cross-examination he stated that he did paper 
work, which was part of his responsibility, during 
this period and admitted that it would have had to be 
done at one time or another. He estimated that he 
lost about $1,000 during the 2-week period after the 
accident ‘‘as a result of not working.”’ 

Plaintiff suffered an injury to the knee involved 
here in 1969 during a college football practice which 
required surgery for torn cartilage and ligaments. 
After this operation plaintiff stated that he strained 
his knee approximately three times and sought med- 
‘ical treatment on each occasion. In 1972, while sta- 
tioned at Okinawa plaintiff again injured his knee 
while playing softball and had what is known as a 
‘‘five-in-one’’ operation performed on it. Plaintiff 
injured or strained his knee again in 1974. Plaintiff 
testified that prior to the accident he had become ac- 
customed to having to catch himself because of his 
knee going out. In the 9 months preceding the acci- 
dent, plaintiff stated that he played some golf in the 
summertime and racquetball approximately three 
times per week. 

On January 16, 1976, plaintiff was examined by Dr. 
Ries. Plaintiff stated he did not seek medical treat- 
ment earlier because he did not believe that his in- 
jury was serious enough to warrant it. Dr. Ries tes- 
tified that plaintiff complained of pain and swelling 
of his knee and low back pain. Dr. Ries’ examina- 
tion revealed a full range of motion in plaintiff’s 
back and knees and was negative in regards to a 
possible tear of the meniscus, cartilage damage, 
nerve involvement, slipped disc problems, and in- 
jury or trauma to the bones. There was no swelling 
of the knee at the time of examination. Dr. Ries’ 
diagnosis was that plaintiff had a sprain of the left 
knee, a strain of the lumbar spine, and a contusion 
of the quadriceps muscle. He advised a program of 
physical therapy. 
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During April and May 1976, plaintiff stated that he 
played racquetball about five times but discontinued 
playing thereafter, not so much because of pain or 
discomfort from the knee, ‘‘but mainly because of 
the fact that no one was there to play with.’’ He 
also played some golf during the summer of 1976. 
Plaintiff returned to Dr. Ries on July 9, 1976, for a 
further examination. Plaintiff told him that he did 
not seek therapy for his knee but did exercises in- 
stead at his home. Plaintiff stated that he no longer 
experienced pain or discomfort in the knee; it didn’t 
give out on him any more; and that his back quit 
hurting. Dr. Ries stated that at this time he was of 
the opinion that the injury plaintiff sustained from 
this accident would have no permanent effect. 

Around January 1977, plaintiff began playing bas- 
ketball at the YMCA approximately three times per 
week. Plaintiff returned to Dr. Ries’ office on 
March 29, 1977, and was examined by Dr. Mercier, a 
partner of Dr. Ries. Plaintiff stated that he had had 
swelling and pain in his knee for the past 3 or 4 
months since he started playing basketball. An ex- 
amination revealed some fluid in the knee. Internal 
rotation of the foot caused some pain. There was a 
possible tear of the lateral meniscus. Plaintiff was 
advised that he should not be playing basketball and 
told to rest his knee for a couple of weeks. Dr. Ries 
testified that prior to the accident plaintiff had a 20 
percent permanent impairment of his leg, and that 
the accident caused him an additional 5 percent im- 
pairment. He stated that he believed plaintiff would 
have future problems with his knee. Plaintiff’s bill 
for medical services by Drs. Ries and Mercier to- 
taled $53. 

Dr. Ries stated that ligaments and cartilage in the 
knee are generally torn by twisting-type motions 
such as those associated with activities such as bas- 
ketball and racquetball and that it would be very un- 
likely to tear ligaments from a direct blow. 
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On April 13, 1977, plaintiff was examined by Dr. 
Gross who gave his opinion that plaintiff suffered a 
bruise to his left knee as a result of the accident, but 
suffered no injuries to the ligaments or meniscus as 
a result of the accident. Dr. Gross did observe some 
degenerative changes and arthritic conditions in 
plaintiff's knee but stated that they were the result 
of plaintiffs athletic injuries and surgeries. 

The jury was given a verdict form to use which in- 
cluded this statement: ‘‘We the Jury duly impaneled 
and sworn in the above entitled cause do find for the 
plaintiff and against the defendant and assess the 
plaintiff's damages at .’ In returning its ver- 
dict the jury did not fill in the blank space, but 
instead indicated the following in the lower left-hand 
corner of the form: 


“Auto damage $358.28 
‘‘Lost time 500.00 
‘‘Medical Expenses & times & Mileage $75.00 
‘Future 0.”’ 


The sole question on appeal is whether this verdict 
was irregular, inconsistent, inadequate, contrary to 
law, or otherwise defective. Plaintiff argues that it 
is because it awarded plaintiff nothing for his inju- 
ries, disability, or pain and suffering, while award- 
ing him damages for lost time and medical ex- 
penses. 

“A verdict will not be vacated on the ground of ir- 
regularity if a construction is possible which will 
make it effective rather than void.’’ Abrams v. 
Lange, 158 Neb. 512, 63 N. W. 2d 781 (1954). 

We find nothing irregular or inconsistent with this 
verdict. The evidence on the cause, nature, and ex- 
tent of plaintiff’s injury was conflicting. The jury 
could have reasonably concluded that plaintiff suf- 
fered only a bruise to his knee as a result of the acci- 
dent on December 19, 1975, and that this accident 
caused him no permanent injury or disability. The 
jury could reasonably have concluded that plaintiff 
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experienced no pain and suffering, or if he did, that 
it was de minimis. The jury could reasonably have 
concluded that the injuries which plaintiff subse- 
quently complained of were not caused by the acci- 
dent of December 19, 1975, but were instead caused 
by strain to his knee, weakened by past injuries and 
surgery, from his various athletic activities. The 
jury could have concluded that the amounts awarded 
for lost time and medical expenses were sufficient 
compensation for whatever damages may have been 
suffered. See, Jahnke v. Smith, 56 Wis. 2d 642, 203 
N. W. 2d 67 (1973); Randles v. Lowry, 4 Cal. App. 3d 
68, 84 Cal. Rptr. 321 (1970). 

Under the circumstances and evidence of this 
case, it was not improper for the jury to award 
plaintiff damages for lost time and medical ex- 
penses, but no damages for his injury, disability, or 
pain and suffering. In light of the evidence, it can 
not be said that the jury’s award was inadequate. It 
was error for the District Court to sustain plaintiff’s 
motion for a new trial and to grant him a new trial 
on the issue of damages. 

The judgment of the District Court is reversed and 
the cause is remanded with directions to reinstate 
the verdict of the jury and enter judgment for plain- 
tiff thereon. 

REVERSED AND REMANDED 
WITH DIRECTIONS, 


GEORGE N. SILENCE ET AL., APPELLANTS, IMPLEADED WITH 
JOHNNY’S AMERICAN INN, INC., APPELLEE, V. JOURNAL 
STAR PRINTING COMPANY ET AL., APPELLEES. 

266 N. W. 2d 533 


Filed June 7, 1978. No. 41556. 


1. Libel and Slander. The publication complained of in an action for 
libel must be libelous. In the first instance it is a question of law 
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for the court as to whether a particular publication was libelous. 

2. ____. In determining whether the language of a publication was 
libelous, the statement is to be interpreted in its ordinary and popu- 
lar sense. . 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


D. C. Bradford, III, and John B. Ashford of Brad- 
ford & Coenen, for appellants. 


Alan E. Peterson of Cline, Williams, Wright, John- 
son & Oldfather, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BOsLAUGH, J. 

The plaintiffs George N. Silence and David J. 
Vivian appeal from an order sustaining the defend- 
ants’ motion for summary judgment as to two 
causes of action in a suit for libel. The plaintiffs 
were the owners and operators of a restaurant 
known as ‘‘Here’s Johnny’s’”’ in Lincoln, Nebraska. 
Early in the evening of May 19, 1971, Jeannie Sousek 
and Al E. Benes drank some coffee at the plaintiffs’ 
restaurant. Several hours later they became ill. 
According to a news story published in the Lincoln 
Evening Journal on May 20, 1971, they were treated 
at a hospital for having consumed a weak solution of 
methamphetamine or, ‘‘speed.’’ A similar news 
story was published in the Lincoln Star on May 21, 
1971, and a longer story in the Sunday Journal and 
Star on May 23, 1971. The plaintiffs alleged five 
causes of action against the defendants based upon 
the publication of the three news stories. 

The evidence at the hearing on the motion shows 
that the information upon which the original stories 
were based was obtained from a police report and a 
telephone interview between a newspaper reporter 
and Dr. Robert L. Heines who had treated Sousek 
and Benes. The news stories related that, according 
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to the police, Dr. Heines had told the police that the 
coffee contained a weak solution of methampheta- 
mine or ‘“‘speed.’’ The plaintiffs alleged that the 
statement attributed to Dr. Heines was false. The 
first three causes of action are based upon the news 
stories published in the Lincoln Evening Journal on 
May 20, 1971, in the Lincoln Star on May 21, 1971, and 
in the Sunday Journal and Star on May 23, 1971, 
which stated that the police said Dr. Heines had said 
that the coffee had contained a weak solution of 
methamphetamine or ‘‘speed.’’ The motion for 
summary judgment was overruled as to the first 
three causes of action. 

The fourth cause of action was based upon a state- 
ment contained in the news story published in the 
Sunday Journal and Star that the two police officers, 
Franklin and Underhill, who had been sent to the 
restaurant at 12:18 a.m., on May 20, 1971, had re- 
ported ‘‘that the coffee had already been dumped by 
the time Miss Sousek contacted Thompson so no 
sample was obtained for laboratory testing.’ 
Thompson was the manager of the restaurant. 

The plaintiffs alleged that by stating that the cof- 
fee containing ‘‘speed’’ was ‘‘dumped,’’ the defend- 
ants meant and would be understood by their sub- 
scribers and others to mean that plaintiffs sought to 
destroy evidence. 

The fifth cause of action was also based upon a 
statement contained in the news story published in 
the Sunday Journal and Star. The story concluded 
with the following item relating to an incident that 
had occurred in Omaha, Nebraska: 

“LSD in Chocolate 

‘An incident involving an Omaha girl who al- 
legedly ate an LSD-laced piece of chocolate candy 
last week raised the question of whether the act of 
one person in knowingly drugging another, unsus- 
pecting person is punishable under Nebraska law. 

“The girl, Marilyn Cleveland, said she found a 
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piece of chocolate candy in her purse May 11, ate it, 
developed a severe reaction and was hospitalized for 
314 days. 

‘‘Although the incident was not officially reported 
to Omaha police, Deputy Douglas County Attorney 
Francis Pane said that if a person were charged 
with drugging someone without his knowledge, he 
could be punished under the state’s drug laws. Ac- 
cording to Pane, the person would be guilty of the 
‘unlawful sale, delivery or other disposition of a de- 
pressant or stimulant drug.’ 

“Conviction for a first offense, according to the 
state statute, 28-489, would mean a fine from $500 to 
$3,000, or imprisonment for from two to five years, 
or both.” 

The plaintiffs alleged that by heading that part of 
the article ‘‘LSD in Chocolate”’ and placing it in the 
story in the manner in which it was done, the defend- 
ants meant and would be understood by their sub- 
scribers and others to mean that the plaintiffs of- 
fered for sale to the public chocolates containing a 
dangerous drug. 

With respect to the fourth cause of action the trial 
court found the statement that the police officers re- 
ported that ‘‘the coffee had already been dumped by 
the time Miss Sousek contacted Thompson’’ was not 
libelous, and the plaintiffs’ contention that the use of 
the word ‘‘dumped’’ implied an attempt to cover a 
criminal act or destroy evidence was illogical and 
not supported by the publication. 

As to the fifth cause of action the trial court found 
the statements concerning the Omaha incident in- 
volving chocolate candy containing LSD was not 
libelous. The court noted that the girl involved in 
the incident was from Omaha and the story con- 
tained a reference to the Omaha police department 
and the deputy Dougias County attorney. The trial 
court concluded that it was clear from the story that 
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the incident took place in Omaha and not at the 
plaintiffs’ restaurant. 

The trial court found there was no evidence as to 
falsity, malice, reckless disregard for the truth, or 
lack of reasonable care and diligence to ascertain 
the truth in regard to the matters alleged in the 
fourth and fifth causes of action. . 

It is fundamental that the publication complained 
of in an action for libel be libelous. In the first in- 
stance it is a question of law for the court as to 
whether a particular publication was libelous. Na- 
tional Automobile Assn. v. Strunk, 122 Neb. 890, 240 
N. W. 294; Rhodes v. Star Herald Printing Co., 173 
Neb. 496, 113 N. W. 2d 658; Treutler v. Meredith 
Corp., 455 F. 2d 255; Restatement, Torts 2d, § 614, p. 
311. 

In determining whether the language of a publica- 
tion was libelous the statement is to be interpreted 
in its ordinary and popular sense. Tennyson v. 
Werthman, 167 Neb. 208, 92 N. W. 2d 559. The court 
will not put a forced construction on words which 
may fairly be deemed harmless. World Publishing 
Co. v. Mullen, 43 Neb. 126, 61 N. W. 108. 

We think the trial court’s interpretation of the pub- 
lication alleged in the fourth and fifth causes of ac- 
tion was correct. In view of the interval that oc- 
curred between the time the coffee was consumed 
and the illness occurred it was not unusual that the 
restaurant had emptied the containers. The use of 
the word ‘‘dumped”’ under these circumstances did 
not imply any misconduct on the part of the restau- 
rant personnel. 

The story concerning the chocolate candy incident 
in Omaha is equally clear. A fair reading of the 
story shows that there was no connection, express or 
implied, between the plaintiffs’ restaurant and the 
candy. 

Since the publication complained of was not libel- 
ous it is unnecessary to the decision in this case to 
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consider the contentions of the parties as to whether 
the plaintiffs were ‘‘public figures.’’ 

The judgments are affirmed. 

AFFIRMED, 

SPENCER, J., concurring. 

I concur in the opinion of the court that summary 
judgment was properly entered on plaintiffs’ fourth 
and fifth causes of action. I note, however, that in 
the order overruling fhe motion for summary judg- 
ment as to the first three causes of action and sus- 
taining it as to the last two, the trial court spe- 
cifically held that the plaintiffs-appellants, who were 
doing business as Johnny’s American Inn, Inc., were 
public figures. He further held that as public figures 
they were bound by the rule enunciated in New York 
Times Co. v. Sullivan, 376 U. S. 254, 84 S. Ct. 710, 11 
L. Ed 2d 686 (1964). 

In my judgment the trial court is wrong in holding 
that appellants are public figures. If the operators 
of a restaurant are public figures, the operator of 
any other service business would be. The Supreme 
Court, in Gertz v. Robert Welch, Inc., 418 U. S. 323, 
94S. Ct. 2997, 41 L. Ed. 2d 789 (1974), and Time, Inc. 
v. Firestone, 424 U. S. 448, 96 S. Ct. 958, 47 L. Ed. 2d 
154 (1976), narrowed the rule as to public figures. In 
Gertz, it defined public figures as those who occupy 
positions of such persuasive power and influence 
that they are deemed public figures for all purposes 
or those who have thrust themselves to the forefront 
of particular public controversies in order to influ- 
ence the resolution of the issues involved. 

I write this concurrence because the real point at 
issue in the balance of this case is whether or not the 
appellants are public figures. If they are not, the li- 
bel rules enunciated in Gertz and Firestone, rather 
than the New York Times v. Sullivan rule, should 
control. 

WHITE, C. J., BRODKEY, and WHITE, C. THOMAS, JJ., 
join in this concurrence. 
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NATIONAL BANK OF COMMERCE TRUST AND SAVINGS 
ASSOCIATION, LINCOLN, NEBRASKA, APPELLANT, V, 
JOEL M. KATLEMAN ET AL., APPELLEES. 

266 N. W. 2d 736 


Filed June 14, 1978. No. 41513. 


1. Guaranty: Contracts. The debtor is not a party to the guaranty, 
and the guarantor is not a party to the principal obligation. The 
undertaking of the former is independent of the promise of the 
latter and the responsibilities which are imposed by the contract 
of guaranty differ from those created by the contract to which the 
guaranty is collateral. 

2. Trial: Witnesses. Admissibility of expert testimony depends on 
whether specialized knowledge will assist the trier of fact to under- 
stand the evidence or to determine a fact in issue. It is for the 
trial court to make the initial decision on whether the testimony 
will assist the trier of fact. The soundness of its determination 
depends upon the qualifications of the witness, the nature of the 
issue on which the opinion is sought, the foundation laid, and the 
particular facts of the case. 

3. Trial: Evidence. When part of an act, declaration, conversation, 
or writing is given into evidence by one party, the whole on the 
same subject may be inquired into by the other. 

4. Instructions: Appeal and Error. Ordinarily, the failure to object 
to instructions after they have been submitted to counsel for review 
will preclude raising an objection on appeal. 

5. Appeal and Error. Plain error in the record, indicative of a prob- 
able miscarriage of justice, may be considered by this court, even 
if not assigned as error. 

6. Judgments: Appeal and Error. A jury verdict based on con- 
flicting evidence should not be set aside on appeal unless clearly 
wrong. 

7. Guaranty: Contracts. A guarantor is not liable on his own con- 
tract when the creditor has violated his own obligations and de- 
prived the guarantor of the means of preventing the loss protected 
by the guaranty. 


Appeal from the District Court for Douglas County: 
JOHN T. GRANT, Judge. Affirmed. 


Knudsen, Berkheimer, Eindacott & Beam, for ap- 
pellant. 


McGrath, North, O’Malley, Kratz, Dwyer, O’Leary 
& Martin, for appellees. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, C. THOMAS, J. 

The plaintiff-creditor brought this action to en- 
force payment by the defendants-guarantors of an 
$85,000 guaranty agreement. The jury returned a 
verdict for the defendants and the plaintiff appeals. 
We affirm. ; 

The $85,000 guaranty agreement signed by the de- 
fendants Joel M. and Virginia Katleman was one of 
six such agreements guaranteeing a loan of $500,000 
extended by the plaintiff-bank to Boetel & Co. and 
Boetel Properties, Inc. (hereinafter referred to as 
Boetel). The other five guaranty agreements were 
signed by persons not parties to this lawsuit. Boetel 
is involved in real estate development and the sale 
of limited-partnership interests in completed apart- 
ment projects. Boetel wished to issue limited-part- 
nership interests in larger denominations. Boetel 
needed to secure additional capital in order to com- 
ply with regulations of the Securities and Exchange 
Commission. 

A loan was arranged from the plaintiff. Inciden- 
tal thereto, an agreement with Dial Development, 
Inc. (hereinafter referred to as Dial), was contem- 
plated. The agreement with Dial called for Dial to 
transfer to Boetel the title to three properties in 
Omaha, known as Autumn Heights, Lake Forest, 
and Winchester Heights; in return, Dial would re- 
ceive 40 percent of the shares of Boetel stock. The 
Boetel-Dial plan was presented to the plaintiff dur- 
ing the loan negotiations and is reflected in the loan 
documents. 

Jack Karnes, the president of Dial, secured guar- 
antors of the loan. Karnes approached the defend- 
ant Joel M. Katleman in January of 1974. Katleman 
signed a commitment letter and guaranty agree- 
ment drafted by the plaintiff. 
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The commitment letter, dated January 25, 1974, 
recited a repayment plan contemplating certain per- 
centages of the proceeds from sales of syndications 
and real property to Boetel and a guaranty of the 
loan by the guarantors. In addition, the letter con- 
tained the following provision: ‘‘To guarantee per- 
formance under the various pledges described 
herein, secure the agreed upon source of repayment 
and to provide control of certain assets of the bor- 
rowing companies second mortgages on respective 
properties shall be executed and filed as follows: 

‘1, A second mortgage on Georgetown, * * * to be 
filed on or before closing * * *. 

‘2. A second mortgage on Winchester * * * to be 
perfected and filed as soon as title is received but in 
no event later than 6 months of the date hereof * * *. 

‘3. A second mortgage on Autumn Heights * * * 
as soon as title is perfected within approximately 2 
months. * * * 

‘4, Second Mortgage on Lake Forest III, to be 
perfected and filed * * * within approximately 2 
months of the date hereof. * * * 

‘5. A second mortgage on Briarhurst I, * * * 
which mortgage should be filed of record on or be- 
fore the date of closing * * *,’’ This provision in- 
cludes mortgages on two properties owned by Boe- 
tel, Georgetown and Briarhurst, in addition to those 
expected to be transferred from Dial. 

The defendant Joel M. Katleman is an 
experienced real estate developer. Virginia Katle- 
man, Joel M. Katleman’s wife, is a party by virtue 
of her signature on the commitment letter. She 
signed only at the request of her husband and be- 
cause of her trust in his judgment, and not because 
of any familiarity with the conditions of the agree- 
ment. Hereinafter, any reference to ‘‘the defend- 
ant’’ will be a reference to Joel M. Katleman. 

The defendant testified that he signed the guar- 
anty because he felt that second mortgages on the 


168 NEBRASKA REPORTS [VOL, 201 


National Bank of Commerce Trust & Sav. Assn. v. Katleman 


properties listed would provide more than adequate 
security for the loan. The defendant’s opinion was 
based on his experience that first mortgage lenders 
would loan 50 percent to 75 percent of the appraised 
value on such land projects as those listed in the let- 
ter. Along with the commitment letter, Karnes pro- 
vided the defendant with appraisals of the subject 
properties. Using a figure of 25 percent equity, the 
defendant estimated the second position equity in 
the properties to be in excess of $1,000,000. 

The loan agreement, dated January 29, 1974, be- 
tween Boetel and the plaintiff referred to the mort- 
gages, listed as ‘‘second mortgages”’ in the commit- 
ment letter, as ‘‘mortgages.”’ The plaintiff says the 
designation of the mortgages as ‘‘second mort- 
gages’’ in the commitment letter was meant to read 
‘‘secondary mortgages.’’ A secondary mortgage is 
a broader term than second mortgage in that a sec- 
ondary mortgage may mean a lien which is second, 
third, fourth, or even fifth in priority. The plaintiff 
contends that the mortgages mentioned in the com- 
mitment letter and loan agreement were merely 
control mortgages and never meant to be collateral 
for the loan. The purpose of a control mortgage 
would be to ensure the plaintiff of notification of a 
sale of real estate by Boetel and enable plaintiff to 
claim its share of the proceeds provided for by the 
repayment plan. The defendant did not see the loan 
agreement until the time of trial and was never in- 
formed that the agreement’s mortgage clause con- 
tained different language than that of the commit- 
ment letter. 

The only mortgage the plaintiff obtained in 
compliance with the terms of the commitment letter 
was a second mortgage on the Briarhurst property. 
Plaintiff did not have a second mortgage on the 
Georgetown property at the time of closing the loan, 
but did subsequently acquire such a mortgage. The 
plaintiff has failed to obtain valid mortgages on the 
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remaining three properties due to the failure of Dial 
to consummate its agreement with Boetel and trans- 
fer title to the properties to Boetel. The defendant 
contended that this failure to secure the collateral 
mortgages as stated in the terms of the commitment 
letter excused his performance under the guaranty 
agreement. The jury agreed. 

We will deal first with the plaintiff’s assignment of 
error relating to which documents control the de- 
fendant’s liability, since we feel this goes to the cen- 
tral issue of the case. This issue is whether the loan 
agreement is an essential part of the guaranty and 
whether a guarantor is bound by an agreement to 
which he is not a party and which he has not seen. 
The trial court instructed the jury that the contract 
between the plaintiff and the defendant consisted 
only of the loan commitment letter and the guar- 
anty. The plaintiff contends that it was prejudicial 
error for the court‘to exclude the loan agreement in 
the instruction on what constituted the contract be- 
tween the parties. 

In support of its contention, the plaintiff cites the 
general rule that other writings which are referred 
to in a written contract may be incorporated by ref- 
erence as a part of the contract and, therefore, may 
properly be considered in the construction of the 
contract. The plaintiff urges that the loan agree- 
ment was incorporated through certain statements 
by the defendant contained in the pleadings and/or 
by language contained in the guaranty agreement. 
In his answer, the defendant admitted that Boetel 
signed promissory notes promising to repay to plain- 
tiff loans totaling $500,000 and that the loans were 
subject to a loan agreement. The defendant also 
stated in his answer that the plaintiff did not per- 
form certain agreements set out in the loan agree- 
ment and the commitment letter and that the agree- 
ments operate to protect the defendant. The first 
statement merely admits what is undisputed - that 
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Boetel owes plaintiff $500,000 and such indebtedness 
is evidenced by a loan agreement. The reference to 
the loan agreement in the second statement does not 
constitute an admission by the defendant that he is 
bound by the loan agreement and does not operate to 
incorporate it into the contract. 

The plaintiff also urges that the guaranty agree- 
ment signed by the defendant referring to the pro- 
missory notes, which refer to the loan agreement, 
incorporates the loan agreement into the contract. 
Like the above statements in defendant’s answer, to 
which the plaintiff directed our attention, this con- 
tention concerning the guaranty agreement is too 
tenuous a ground to support even the suggestion of 
incorporation by reference. 

The evidence fully supports the instruction that 
the contract at issue is composed of the commitment 
letter and the guaranty agreement. These are the 
only two documents signed by the defendant. The 
first time the defendant saw the loan agreement was 
at trial. The plaintiff argues that the exclusion of 
the loan agreement from the contract prejudices it 
because the loan agreement refers to the mortgages 
to be secured by the borrower to the bank as ‘‘mort- 
gages’’ rather than ‘‘second mortgages.’’ The plain- 
tiff contends that the term ‘‘second mortgage’”’ in the 
commitment letter was a mistake. The difference 
between a ‘‘second’’ mortgage and a ‘‘secondary”’ 
mortgage is highly significant. In addition, we note 
the defendant was never notified by the plaintiff that 
the terms of the commitment letter were different 
than the terms of the loan agreement. 

The debtor is not a party to the guaranty, and the 
guarantor is not a party to the principal obligation. 
The undertaking of the former is independent of the 
promise of the latter and the responsibilities which 
are imposed by the contract of guaranty differ from 
those created by the contract to which the guaranty 
is collateral. See In re Estate of Williams, 148 Neb. 
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208, 26 N. W. 2d 847. Here, the commitment letter 
and the guaranty were signed contemporaneously by 
the defendant and he was aware only of the provi- 
sions of those documents. They, and they alone, 
comprise the defendant’s agreement with the plain- 
tiff. 

A second error assigned by the plaintiff relates to 
the testimony of J. Neil Hammitt, an expert witness 
called by the defendant. Hammitt is currently a 
loan officer with a financial institution in St. Louis, 
Missouri, and formerly was associated with the 
Omaha office of Banko Mortgage Company of Min- 
neapolis, Minnesota. He testified that he was famil- 
iar with commercial and mortgage lending and 
banking practices in general in the Omaha area in 
1974. Hammitt testified regarding methods that 
' might have been utilized by the plaintiff to make 
certain the mortgages referred to in the commit- 
ment letter were obtained. These two methods 
were, one, the use of a title binder to assure that the 
second mortgages were obtained or, two, the estab- 
lishment of an escrow account to support the equity 
position of the collateral to be obtained. The plain- 
tiff alleges that the admission of such testimony was 
error because it involved the interpretation of the 
contract between the parties, which is an improper 
subject for expert testimony. 

The testimony of Hammitt recited standard bank- 
ing practices and explained various terms, but did 
not interpret the contract at issue. Admissibility of 
expert testimony depends on whether specialized 
knowledge will assist the trier of fact to understand 
the evidence or to determine a fact in issue. It is for 
the trial court to make the initial decision on whether 
the testimony will assist the trier of fact. The sound- 
ness of its determination depends upon the qualifica- 
tions of the witness, the nature of the issue on which 
the opinion is sought, the foundation laid, and the 
particular facts of the case. See Rawlings v. Ander- 
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sen, 195 Neb. 686, 240 N. W. 2d 568. The trial court 
did not abuse its discretion in allowing the expert 
testimony. See § 27-702, R. R. S. 1943. 

Lyle E. Davis, a loan officer of and witness for 
plaintiff-bank, testified to standard banking prac- 
tices in relation to certain loan transactions. Davis 
justified the plaintiff’s handling of the loan in light of 
banking practices for a commercial loan as opposed 
to a real estate mortgage loan. The court charac- 
terized Davis as an expert and admitted parts of his 
testimony on that basis. The defendant was entitled 
to call Hammitt, whose testimony rebutted that of 
Davis. 

The plaintiff argues, as its third assignment of 
error, the prejudicial effect of the admission into 
evidence of circumstances surrounding the $40,000 
settlement by one of the other guarantors of the Boe- 
tel notes. In the setting of and under the circum- 
stances of this case, the assignment of error is with- 
out merit. Lyle E. Davis was asked by the plaintiff 
on direct examination whether the bank had re- 
ceived payments on the loan. Davis replied that he 
had received some money from one guarantor. He 
was then asked: ‘‘What was the amount received 
from one guarantor?’’ Davis responded: ‘‘$40,000.’’ 
On cross-examination, defense counsel pursued the 
matter to show that the guarantor was an attorney 
who had drawn a number of the closing documents 
and was not a stranger to the loan transaction. In 
this manner, defense counsel sought to distinguish 
his client’s position from that of a guarantor whose 
settlement may have been interpreted as an admis- 
sion of liability. 

Section 27-106 (1), R. R. S. 1943, provides: ‘‘When 
part of an act, declaration, conversation or writing is 
given in evidence by one party, the whole on the same 
subject may be inquired into by the other * * *,” 
The plaintiff invited the testimony and cannot be now 
heard to complain that its invitation was accepted. 


VOL. 201] JANUARY TERM, 1978 173 


National Bank of Commerce Trust & Sav. Assn. v. Katleman 


The plaintiff’s final assignment of error involves 
two jury instructions. There was no objection to 
these instructions at the time of submission. Ordi- 
narily, the failure to object to instructions after they 
have been submitted to counsel for review will pre- 
clude raising an objection on appeal. See Flinn 
Paving Co., Inc. v. Sanitary & Improvement Dist. 
No. 227, 198 Neb. 542, 254 N. W. 2d 78. The plaintiff 
concedes this point and urges that this court ex- 
amine its assignment of error under the rule that 
plain error in the record, indicative of a probable 
miscarriage of justice, may be considered. See 
McCready v. Al Eighmy Dodge, 197 Neb. 684, 250 N. 
W. 2d 640. However, a review of the challenged in- 
structions reveals neither plain error nor a probable 
miscarriage of justice. 

The plaintiff contends that there was no evidence 
to support instruction No. 3. Instruction No. 3 dealt 
with acts the defendant alleged were willfully or 
negligently performed by plaintiff and thereby de- 
prived defendant of the benefits of his security and 
means of payment. Specifically, plaintiff objects to 
the inclusion as one of these acts: ‘3. Plaintiff's 
failure to obtain the certificate of deposit in the 
amount of $150,000.00 and plaintiff’s actions in dis- 
bursing money from the certificate of deposit for 
purposes other than as security for the loan, as re- 
quired by commitment letter and loan agreement; * 
* *’ While the plaintiff maintained at trial that it 
was bound to disburse the certificate of deposit to 
Boetel even after default, the assignment of the cer- 
tificate gave the bank the ‘“‘right to apply the princi- 
pal evidenced by such Certificate to the indebted- 
ness of Boetel and Co. and Boetel Properties, Inc.”’ 
There was evidence by both plaintiff and defendant 
on the issue and it was a proper subject for jury in- 
struction. Another part of instruction No. 3, to which 
the plaintiff now objects, was proper. The plaintiff 
contends that the failure of the bank to obtain Boe- 
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tel’s financial statement should not have been sub- 
mitted. The commitment letter in evidence pro- 
vided that the financial statements of Boetel were 
required; defendant was entitled to rely on the let- 
ter. The evidence warranted the instruction. 

Instruction No. 9 partially involved the proceeds 
. from the sale of a section of Georgetown property. 
The defendant alleged that the plaintiff was bound 
under the repayment plan outlined in the commit- 
ment letter to obtain those proceeds and apply them 
to the principal of the loan. The plaintiff stated that 
it had an agreement with Boetel that the section of 
Georgetown at issue be excluded from the proceeds 
clause. The defendant denies knowledge of the 
agreement. The issue was properly for the jury. 

The jury obviously concluded that the plaintiff 
failed to acquire or protect the security for the loan. 
That finding is supported by the evidence. A jury 
verdict based on conflicting evidence should not be 
set aside on appeal unless clearly wrong. First Mid 
America, Inc. v. Palmer, 197 Neb. 224, 248 N. W. 2d 
30. This finding constitutes a defense to the obliga- 
tion of the defendant since a guarantor is not liable 
on his own contract where the creditor has violated 
his own obligations and deprived the guarantor of 
the means of preventing the loss protected by the 
guaranty. See, First Nat. Bank v. Wheatley, 92 
Neb. 807, 139 N. W. 673; Custom Leasing, Inc. v. 
Carlson Stapler & Shippers Supply, Inc., 195 Neb. 
292, 237 N. W. 2d 645. 

The decision of the District Court is affirmed. 

AFFIRMED, 
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RAYMOND GEIGER, APPELLEE, V. WILLIAM SWEENEY, 
APPELLEE, V. MODERN F'ARM SYSTEMS, INC., 

A CORPORATION, THIRD-PARTY DEFENDANT, APPELLANT, 
MONARCH INDUSTRIES, INC., A CORPORATION, THIRD-PARTY 
DEFENDANT, APPELLEE. 

266 N. W. 2d 895 


Filed June 14, 1978. No. 41555. 


1. Uniform Commercial Code: Burden of Proof. A plaintiff in a 
merchantability lawsuit must prove that the defendant deviated 
from the standard of merchantability and that this deviation 
caused the plaintiff's injury both proximately and in fact. 

2. Uniform Commercial Code: Statutes: Words and Phrases. Un- 
der section 2-314, U. C. C., a plaintiff must prove (1) that a mer- 
chant sold goods, (2) which were ‘‘not merchantable’’ at the time of 
sale, and (3) injury and damages to the plaintiff or his property 
(4) caused proximately and in fact by the defective nature of the 
goods, and (5) notice to the seller of injury. 

3. Warranty: Proximate Cause: Damages. In an action based on 
breach of warranty, it is necessary to show not only the existence 
of the warranty but the fact that the warranty was broken and 
that the breach of the warranty was the proximate cause of the 
loss sustained. 

4. Proximate Cause: Appeal and Error. The failure to give a defini- 
tion of proximate cause herein was prejudicial error. 

5. Juries: Proximate Cause: Words and Phrases. Proximate cause 
is a legal concept with a particular meaning in the law. It does not 
fall in that class of words or phrases where the meaning is com- 
monly known and understood by the lay public. The purpose of the 
definition of the term is to keep jurors within correct legal bounds. 

6. Trial: Juries: Instructions. It is the duty of the trial court to in- 
struct the jury upon the law of the case made applicable by the 
pees and the evidence. 

It is one of the many functions of the 

trial Goulet to prescnt to the jury as clear and intelligent an under- 

standing of the material issues presented by the pleadings and the 
evidence as lies within its power. 


Appeal from the District Court for Dawson County: 
KEITH WINDRUM, Judge. Reversed and remanded. 


David B. Smith for Smith & Smith, for appelant. 


John Wightman for Wightman & Fallesen, for ap- 
pellee Geiger. 


176 NEBRASKA REPORTS [VOL. 201 


Geiger v. Sweeney 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


SPENCER, J. 

This is an action based upon breach of an implied 
warranty of merchantability to recover damages for 
the destruction of a grain bin which was blown from 
its foundation by severe winds. The defendant sel- 
ler filed a third-party complaint against the bin 
manufacturer and against the company which 
erected the bin. By stipulation and agreement the 
seller remained a party to the lawsuit only as a nom- 
inal defendant. From a jury verdict in favor of 
plaintiff and against the seller and the manufac- 
turer, Modern Farm Systems, Inc. (hereinafter re- 
ferred to as MF'S), MFS appeals. 

Defendant MF sets out three numbered assign- 
ments of error. The first two are as follows: 
“1. A. The District Court erred in failing to in- 
struct the jury that the Plaintiff had the burden of 
proof that the alleged breach of implied warranty 
was the proximate cause of Plaintiff’s damages. 

‘‘B. The District Court erred in failing to instruct 
the jury on the definition of proximate cause, which 
was a material issue in the case. 

“2. The District Court erred in instructing the 
jury by refusing the Defendant’s instruction as to 
Act of God and in giving the Court’s instruction as to 
Act of God.” 

For the reasons stated hereafter, we reverse. 

The grain bin in question was manufactured by 
MFS. It was purchased by plaintiff from William 
Sweeney, who at the time was a dealer for MF bins 
in Cozad, Nebraska. The contract price included 
the cost of erecting the bin, which was performed by: 
Monarch Industries, Inc. 

Monarch Industries, Inc., laid the concrete foun- 
dation for the bin in late summer or early fall of 
1973. The bin itself was delivered to plaintiff's farm 
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and installed by Monarch Industries, Inc., in late Oc- 
tober or early November of 1973. Plaintiff filled the 
bin half full of grain in November 1973. He com- 
pletely emptied it in April 1974. While in this emp- 
tied condition, on May 9, 1974, the bin was lifted 
from its foundation during a storm and blown ap- 
proximately 95 yards across a field. Plaintiff’s ex- 
pert measured the distance the bin traveled, and tes- 
tified it had gone 140 feet through the air before hit- 
ting the ground and continuing to roll. The bin 
measured 36 feet in diameter, its height was approx- 
imately 21 feet to the eaves, and it weighed about 6 
tons. 

According to plaintiff’s theory of the case, the 
grain bin contained a design defect in that the 
method used to anchor the bin to the foundation was 
insufficient to withstand strong winds. MEFS de- 
fended on the ground that the bin’s destruction was 
the result of an Act of God. 

The first step in constructing a grain bin of this 
type is to pour a circular foundation. The construc- 
tion manual furnished by MFS directs that the foun- 
dation for a 36-foot diameter bin should be 36 feet 9 
inches in diameter. Thirty anchor bolts are set in 
the wet concrete around the perimeter of the founda- 
tion. The manual specifies that the anchor bolts 
should be 45% inches apart and form a circle with a 
36-foot 144 inch diameter. Thirty-one anchor bolts 
were actually used in the construction of plaintiff's 
bin. 

The bin is assembled from the top down. The top 
row of curved, corrugated bin wall sheets is bolted 
together to form a ring. The roof sections are as- 
sembled and fastened to the top ring of the bin wall. 
The structure is then raised by a series of jacks and 
the next row of bin wall sheets is attached. This 
process continues until all the bin wall rings have 
been connected. At this point a base angle ring is 
attached to the bottom of the bin wall. The base 
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angle ring consists of several pieces of curved angle 
iron fitted together, with the flange pointing toward 
the outside of the ring. The manual instructs that 
base sealer should be applied to the bottom of the 
base angle while the bin is still suspended. It ap- 
pears in this case that the mastic was applied after 
the bin was lowered and in position. 

The bin is lowered inside the circle created by the 
anchor bolts. Clips are secured to each of the an- 
chor bolts with a nut and washer, and are then 
clamped to the protruding lip of the base angle. The 
following drawing represents a cross-section of the 
anchor assemblage. 


Bin Wall 


Bolt w/Nut 


Base Angle 


Anchor Bolt 


Foundation 
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The clip is made of 10-gauge steel, and is approxi- 
mately 4 inches long. It is flanged on two sides, so 
that viewed from the end it has an inverted U-shape. 
An elongated hole has been punched in the top for 
placement over the anchor bolt. The advantage 
of this type of anchor system over a direct bolt sys- 
tem, whereby a piece of metal is bolted directly to 
the bin wall and the anchor bolt, is that no alignment 
of holes is required. The distance between the bin 
wall and the anchor bolt can also vary since the clip 
can be slid back and forth. Properly installed, the 
clip should be as far forward as possible. 

The disadvantage testified to at trial is that the 
clip tends to become loose. This may be caused by 
the base angle moving away from the clip because 
of wind or metal contraction. Alternatively, the 
base angle may move toward the clip because of 
wind or expansion caused by heat or the weight of 
grain stored inside the bin, wedging the clip loose. 

Gerald Schmidt, vice president of Monarch Indus- 
tries, Inc., testified that in his opinion the clip sys- 
tem was defective because the wind could blow the 
bin loose from the clips. He knew of at least 25 bins 
where clips had become detached. He did state that 
even with a direct bolt system the bolts should be 
checked and retightened twice a year, especially if 
the bin is left in an unloaded condition. However, he 
knew of only 3 of 2,000 to 3,000 of defendant’s bins, 
besides plaintiff's, which had been destroyed. All 
three had been destroyed by tornadoes. Several 
other companies used the clip-type tie-down method 
used by MEFS. 

Plaintiff’s expert, Marvin Laughlin of the Omaha 
Testing Lab, expressed the opinion that if there were 
a defect in design, it was that the bin was susceptible 
to improper installation. He conducted an inspec- 
tion of the site on June 14, 1974, 5 weeks after the 
damage occurred. Ali the clips remained bolted to 
the foundation. A diagram showing the degree to 
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which the clips were bent and photographs showing 
the condition of the clips were received in evidence. 
This evidence demonstrates that the clips holding 
down the northeast side of the bin, the direction 
from which the wind came, received little if any 
damage. Most of the clips and anchor bolts around 
the remainder of the foundation were bent. This led 
plaintiff's expert to believe the force of the wind had 
pushed the bin horizontally out from under the clips 
on the northeast side. This eliminated the verticle 
hold-down force on that side and the bin was lifted 
from its foundation. 

Laughlin also examined the position of the clips to 
see if they were properly installed. He determined 
that two of the clips on the northeast side, which he 
numbered 12 and 13, provided only minimal contact 
with the base angle. Clip No. 12 had been installed 
at a steeper angle than usual as its outside edge was 
imbedded in the concrete. In addition, the clip only 
overlapped about 50 percent of the base angle. Clip 
No. 13 only overlapped about 10 percent of the base 
angle. Laughlin determined that these clips had not 
moved, and made his measurements from the mas- 
tic which remained adhered to the foundation. He 
also found grain imbedded in the mastic in the area 
of clips Nos. 12 and 13, leading him to conclude there 
had been a gap underneath the base angle on the 
northeast side of the bin. 

Gerald Schmidt disagreed with the assessment 
that clip No. 13 had not moved since it was installed. 
He pointed out that the photograph of the clip, ex- 
hibit 40, showed the tar had been stretched and the 
nut was not flush with the washer, indicating the clip 
had been pushed outward since it was installed. No 
verdict was returned against the installer so the jury 
verdict must be based on defective design. 

No evidence was presented as to the wind velocity 
which would be required to lift a 6-ton bin from its 
foundation and carry it the distance testified to by 
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plaintiff's expert. MEFS contends the wind must 
have been of tornadic force. It called as a witness 
Stella Etherton, who lived about a quarter of a mile 
from the grain bin. She testified there was a thun- 
derstorm on the evening of May 9, 1974. It suddenly 
became very quiet and then ‘‘everything cut loose.’’ 
The house shook and she could hear debris hitting 
the house. The noise and the wind stopped as quick- 
ly as it had started. The next morning she dis- 
covered a tree about 2 feet in diameter had been up- 
rooted and carried 200 feet from the back of her 
house into the front yard. The roof of the grain bin 
was almost directly in front of her home. The grain 
bin was further north. It was squeezed so that it re- 
sembled a squeezed pop can. William Sweeney, 
who lived about 4 miles northwest of the grain bin, 
had an old cattle shed blown over the same evening. 
A 300-gallon fuel barrel on a metal stand was also 
toppled over near the grain bin. The fuel barrel be- 
longed to plaintiff. He testified it was nearly empty. 

The plaintiff made an inspection of the bin after it 
was completed. He did not observe anything incor- 
rect about the construction. He noted that the bin 
‘just looked like a grain bin.’’ Plaintiff later ob- 
served the grain bin on at least five more occasions 
by walking around it. He had experienced no prob- 
lems with it previous to its destruction. 

This action was brought for the violation of an im- 
plied warranty of merchantability which is covered 
in section 2-314, U. C. C. Plaintiff relies specifically 
on paragraphs (a) and (c) of subsection (2), therein, 
which provide: ‘‘(2) Goods to be merchantable 
must be at least such as (a) pass without objection 
in the trade under the contract description; * * * (c) 
are fit for the ordinary purposes for which such 
goods are used; * * *,”’ 

At the instruction conference defendant MFS at- 
tempted to introduce the element of foreseeability 
into the instructions. Defendant argues that fore- 
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seeability forms an integral part of a definition of 
proximate cause, and is related to the definition of 
‘‘proximate cause,’’ and the definition of ‘‘mer- 
chantability.’’ The latter definition was set out in 
instruction No. 11, but no definition of proximate 
cause was given. 

The concept of merchantability must by definition 
include an element of foreseeability, for the reason 
that a merchant is required to know what will ‘‘(a) 
pass without objection in the trade’ and must also 
know ‘‘(c) * * * the ordinary purposes for which such 
goods are used.’’ Without the benefit of a definition 
of proximate cause of damage, which necessarily in- 
cludes an element of foreseeability, the jury is left in 
the dark on a working knowledge of the elements 
necessary to determine liability. 

White & Summers, in Handbook of the Law Under 
the Uniform Commercial Code, Hornbook Series 
(1972), § 9-6, p. 286, states: ‘‘A plaintiff in a mer- 
chantability lawsuit must prove that the defendant 
deviated from the standard of merchantability and 
that this deviation caused the plaintiff’s injury both 
proximately and in fact. These necessities of proof 
make the merchantability case a first cousin to a 
negligence lawsuit. Under 2-314, a plaintiff must 
prove (1) that a merchant sold goods, (2) which 
were ‘not merchantable’ at the time of sale, and (3) 
injury and damages to the plaintiff or his property 
(4) caused proximately and in fact by the defective 
nature of the goods, and (5) notice to the seller of in- 
jury.”’ 

Comment 13 to section 2-314, U. C. C., states: ‘‘In 
an action based on breach of warranty, it is of 
course necessary to show not only the existence of 
the warranty but the fact that the warranty was 
broken and that the breach of the warranty was the 
proximate cause of the loss sustained.” 

The trial court gave the standard instruction on 
the burden of proof on an Act of God. It was as fol- 
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lows: ‘‘In connection with the assertion of all de- 
fendants that the sole proximate cause of the plain- 
tiff’s injuries, if any, was an Act of God, the burden 
is upon the defendants to prove by a preponderance 
of the evidence that the Act of God alleged was the 
sole proximate cause of the damage to the grain bin. 
If the defendants have failed to establish this propo- 
sition by a preponderance of the evidence, then you 
should disregard that defense in reaching your deci- 
sion in this case. 

‘‘An Act of God is a manifestation of nature so un- 
usual and extraordinary that it could not under nor- 
mal conditions have been reasonably anticipated or 
expected.”’ 

We agree with the defendant, the District Court 
erred in failing to instruct the jury that plaintiff had 
the burden of proof that the alleged breach of im- 
plied warranty was the proximate cause of plain- 
tiff’'s damages. The instruction given by the court 
on this point is as follows: ‘‘* * * the burden is upon 
the plaintiff to prove by a preponderance of the evi- 
dence, each and all of the following propositions * * * 
4. That said defendant breached the implied war- 
ranty in that said bin collapsed and was destroyed 
by wind not too uncommon in the area. 5. That the 
breach of implied warranty caused the collapse of 
the bin and plaintiff suffered damages as the result 
thereof.’’ It is only by inference that the jurors would 
know they must find that plaintiff's damage was 
caused proximately and in fact by the defective con- 
dition of the bin. 

The trial court in its burden of proof instruction 
for MF'S stated that MF'S alleged the sole and proxi- 
mate cause of plaintiff's injuries, if any, was an Act 
of God and that it had the burden to prove that as- 
sertion by a preponderance of the evidence. 

As defendant alleges in its assignment of error, 
the trial court failed to give an instruction defining 
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proximate cause. One was required in this case. 
The failure to give it was prejudicial error. 

We said in Danielsen v. Eickhoff, 159 Neb. 374, 66 
N. W. 2d 913 (1954): ‘‘Proximate cause is a legal 
concept with a particular meaning in the law. It 
does not fall in that class of words or phrases where 
the meaning is commonly known and understood by 
the lay public. The purpose of the definition of the 
term is to keep jurors within correct legal bounds.”’ 
We there held it was prejudicial error to use the 
term ‘‘proximate cause’’ without defining it. That 
case is controlling herein. 

In Wagner v. Watson Bros. Transfer Co., 128 Neb. 
535, 259 N. W. 373 (1935), we stated: ‘‘This court has 
held on numerous occasions that it becomes the duty 
of the trial court to instruct the jury upon the law of 
the case when made applicable by the pleadings and 
the evidence * * *. Clearly, it is one of the many 
functions of the trial court to present to the jury as 
clear and intelligent an understanding of the mater- 
ial issues presented by the pleadings and the evi- 
dence as lies within its power. The trial court, not 
having defined proximate cause, deprived the jury 
of an opportunity of considering that doctrine as one 
of the material issues of fact.’’ 

In instruction No. 4 on the third-party petition of 
Sweeney. against MF'S, the court instructed the jury 
that defendant Sweeney was required to prove 
‘4. That said defendant, Modern Farm Systems, 
Inc. breached the implied warranty, in that said bin 
was improperly designed, which said design caused 
the bin to be blown away in a wind not uncommon in 
the area.’’ Counsel for MF'S at the instruction con- 
ference objected to the wording ‘‘be blown away ina 
wind not uncommon in the area’’ as confusing, in 
view of the Act of God instruction, because torna- 
does are common in Nebraska. The use of the 
words in context could lead the jury to consider a 
grain bin which could not withstand a tornado to be 
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unmerchantable. Defendant’s counsel suggested 
the words ‘‘which could be guarded against’ be 
added to paragraph 4 of the instruction. This was 
not done, but he did not pursue it further. 

Counsel for MF'S submitted an Act of God instruc- 
tion which would have amended the last sentence of 
the instruction given to read ‘‘An Act of God is such 
an unusual and extraordinary manifestation of the 
forces of nature that it could not under normal con- 
ditions have been anticipated or expected or 
guarded against or resisted, and no ordinary and 
reasonable amount of care would have prevented 
the damage.”’ 

Under the instructions given, the jury could have 
found that if MFS breached its warranty of mer- 
chantability the plaintiff could recover, although a 
tornado would have caused the same damage if 
there had not been a breach of warranty. 

In view of the decision we have reached, it is un- 
necessary to consider other assignments of error. | 
The defendant, Monarch Industries, Inc., was re- 
leased as a defendant by the judgment of the jury. 
Neither of the parties has cross-appealed as to that 
portion of the judgment. The judgment as to the de- 
fendants William Sweeney and Modern Farm Sys- 
tems, Inc., is reversed and the cause is remanded 
for a new trial as to them. 

REVERSED AND REMANDED, 


JOSEPH B. JANSEN, GUARDIAN OF ROMAN JANSEN, 
INCOMPETENT, APPELLANT, V, DEPARTMENT OF PUBLIC 
WELFARE OF THE STATE OF NEBRASKA ET AL., APPELLEES. 
266 N. W. 2d 742 


Filed June 14, 1978. No. 41558. 


1. Public Welfare. In determining the eligibility of a party to receive 
Assistance to the Aged, Blind or Disabled benefits, it is the present 
availability of another source of funds which is determinative. 
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2. Public Welfare: Guardian and Ward. Where a ward is receiving 
public assistance, the Department of Public Welfare, if its practice 
permits, may enter a conditional order to require the guardians to 
exhaust their remedies so long as it does not deny assistance to the 
ward pending such determination. 

3. Public Welfare: Guardian and Ward: Trusts. In determining 
the eligibility of a potential trust beneficiary for public assistance, 
the interest of a beneficiary in a discretionary trust is not an avail- 
able resource pending exhaustion of judicial remedies to determine 
whether such trustee is in fact abusing his discretion. 


Appeal from the District Court for Cedar County: 
FRANCIS J. KNEIFL, Judge. Reversed. 


Paul A. Rauth and James E. McCarthy of Marks, 
Clare, Hopkins & Rauth, for appellant. 


Paul L. Douglas, Attorney General, and Royce N. 
Harper, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, C. THOMAS, J. 

Plaintiff, as guardian of Roman Jansen, appealed 
the judgment of the District Court for Cedar County 
affirming rulings of the Department of Public Wel- 
fare discontinuing A. A. B. D. (Assistance to the 
Aged, Blind or Disabled) for his ward. We reverse 
the judgment of the District Court. 

The question before us is whether the interest of 
the ward and recipient Roman Jansen in a certain 
trust fund is an available resource as defined by the 
Nebraska Department of Public Welfare State Plan 
and Manual, Part IX, § 3421. The A. A. B. D. pro- 
gram is designed to provide financial assistance as 
needed to persons who are blind, aged, or disabled. 
The program is administered by the states which 
are given broad discretion determining both stand- 
ards of need and the level of benefits. The term 
‘* ‘available resources’ is defined to include every 
type of property or interest in property that the indi- 
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vidual owns and may convert into cash, ***.”’ State 
Plan and Manual, Part IX, § 3421. 

The inter vivos trust involved was created on the 
24th day of February 1966, by Henry A. Jansen, the 
father of Roman Jansen. The Omaha National 
Bank, Omaha, Nebraska, was named trustee. Cer- 
tain assets were immediately transferred to the 
trust; at the death of Henry A. Jansen in 1966 further 
assets were added to the trust. At the time of the 
hearing, the trust had assets of approximately 
$18,500. The pertinent part of the trust, as it affects 
the recipient, Roman Jansen, is contained in section 
VI 3 (a): ‘‘Until such time as both Roman Jansen, a 
son of the Grantor, and Hildegarde Jansen, a daugh- 
ter of the Grantor, shall be deceased, the Trustee 
shall from time to time pay to or for the benefit of 
any one or more of the living members of a class 
composed of the issue of the Grantor, for their care, 
support and maintenance, so much of the income 
and principal of the trust, as the Trustee in its sole 
discretion, shall deem advisable, for their care, sup- 
port and maintenance. Such distributions need not 
be made equally to all members of the class. In 
making such distributions, the Trustee shall be 
guided by the knowledge that the Grantor feels that 
his two children, named above, may require assist- 
ance to a greater degree during their lifetimes than 
other children of the Grantor not named herein. 
Trustee is hereby requested, in making determina- 
tions as to such distributions as are herein provided 
for, to discuss the needs of various members of the 
class to whom distributions can be made, with the 
adult members of that class. Final decision on any 
distribution shall be that of the Trustee.’’ (Empha- 
sis supplied.) 

It is undisputed that the trustee has not made any 
payments to the guardian of Roman Jansen or for 
his benefit. At the time of the hearing and for some 
time prior thereto, the trustee was expending the 
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sum of $100 per month for the benefit of Hildegarde 
Jansen, It is also conceded that a brother, Joseph 
Jansen, the guardian and plaintiff herein, had made 
no demand on the trustee for any payment from the 
trust fund. 

At the time of the administrative hearing, the vice 
president and trust officer concerned with this par- 
ticular trust testified that he had conferred with the 
adult members of the class of beneficiaries, that they 
had determined at this time that no payment would 
be made for the benefit of Roman Jansen, and that 
he felt it would be an abuse of discretion to do so. 
Significantly, the availability of public assistance 
entered into the determination. 

Without securing an order from a court having ap- 
propriate jurisdiction of the subject matter, the 
ward Roman Jansen cannot compel the trustee to 
make payment from the trust fund. In Godden v. 
Department of Public Welfare, 193 Neb. 269, 226 N. 
W. 2d 627, this court reversed the judgment of the 
District Court sustaining a decision of the Depart- 
ment of Public Welfare which determined that the 
proceeds of an undistributed lump-sum-death-benefit 
payment were available resources within the mean- 
ing of the minor wards’ eligibility for public assist- 
ance. Godden involved Aid to Dependent Children 
benefits rather than A. A. B. D. benefits, as here, but 
the definition of ‘‘available resources’’ is substan- 
tially the same in both programs. In that case, the 
county court, having jurisdiction of the fund, had re- 
fused to make allocation for the immediate care of 
the wards. The Department of Public Welfare had 
concluded that the failure of the county court to 
make allowances was arbitrary and capricious and, 
therefore, the proceeds of the lump-sum settlement 
were available resources disqualifying the minor 
wards from public assistance. We said: ‘‘Regard- 
less of how arbitrary the order of the county judge 
may be, it is binding on all parties affected until it is 
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judicially reversed or modified. This action is nota 
proper proceeding to accomplish that purpose. It is 
not within the power of the Department of Public 
Welfare to second-guess a judicial officer or to ig- 
nore his order. Until the order of the county judge, 
arbitrary or otherwise, is reversed or modified, the 
money held in trust is unavailable to the wards. It 
is the present availability of the funds which is de- 
terminative herein. Until the guardians take steps 
to acquire possession by a further application to the 
county court, and an appeal if the order is adverse to 
them, the funds are not available to them.”’ 

It is sufficient to say the trustee was not a party to 
this action. This is not the proceeding in which to 
review his discretion or abuse of discretion in deny- 
ing to the ward the trust funds. That may be done 
by an appropriate proceeding. It is further interest- 
ing to note that the Department of Public Welfare 
did not avail itself of the procedure suggested in 
Godden v. Department of Public Welfare, supra: 
‘“‘We do not question the right of the Department of 
Public Welfare, if its practice permits, to enter a 
conditional order to require the guardians to exhaust 
their remedies so long as it does not deny assistance 
to the wards pending such determination. This was 
the procedure followed in Fitzpatrick v. Illinois De- 
partment of Public Aid (1972), 52 Ill. 2d 218, 287 N. 
E. 2d 666.”’ 

We therefore hold that in determining the eligibil- 
ity of a potential trust beneficiary for public assist- 
ance, the interest of a beneficiary in a discretionary 
trust is not an available resource pending exhaustion 
of judicial remedies to determine whether such trus- 
tee is in fact abusing his discretion. 

REVERSED. 
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CAROLYN J. SANDBERG, ADMINISTRATRIX OF THE 
ESTATE OF DEAN M. SANDBERG, DECEASED, APPELLANT, V. 
JOAN HELEN HOOGENSEN, E}XECUTRIX OF THE ESTATE OF 

DEVERN HOOGENSEN, DECEASED, APPELLEE. 
266 N. W. 2d 745 


Filed June 14, 1978. No. 41570. 


1. Blood, Breath, and Urine Tests: Evidence. The percentage of 
alcohol content of body fluids is relevant in a civil case when ac- 
companied by expert opinion evidence of the effect thereof. 

2. Blood, Breath, and Urine Tests: Motor Vehicles: Intoxica- 
tion. The result of the blood test of the passenger was rele- 
vant to prove his intoxication. Intoxication would diminish his 
appreciation of danger and render him more likely to take greater 
risks than usual. 

3. Negligence: Motor Vehicles: Intoxication. A guest may be 
guilty of contributory negligence or assumption of risk by riding 
or continuing to ride with a driver who he knows, or in the exercise 
of ordinary care and diligence, should know, is so intoxicated that 
he is unable to operate the vehicle with proper prudence or skill. 

4. Negligence: Proximate Cause. The defense of assumption of risk 
is not inconsistent with the defense of contributory negligence. It 
is essential to the defense of contributory negligence that negli- 
gence of the plaintiff be a proximate cause or a proximately con- 
tributing cause of the injury while assumption of risk is a defense 
when one voluntarily exposes himself to the injury, although it 
plays no part in causing the injury. 

5. Negligence: Words and Phrases: Motor Vehicles. The term 
“gross negligence’ has different meanings under the automobile 
guest statute and the comparative negligence statute. 


Appeal from the District Court for Douglas County: 
RUDOLPH TESAR, Judge. Affirmed. 


Warren C. Schrempp and Thomas G. McQuade of 
Schrempp & McQuade, for appellant. 


Erickson, Sederstrom, Johnson & Fortune, for ap- 
pellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


SPENCER, J. 
Plaintiff, administratrix in this wrongful death ac- 
tion, appeals from a jury verdict for the defendant 
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executrix. Plaintiff alleges error in the submission 
of an instruction on assumption of risk, in the giving 
of instructions Nos. 8 and 11, and in admitting evi- 
dence concerning the blood alcohol content of plain- 
tiff’s decedent. We affirm. 

Plaintiff's decedent, Dean M. Sandberg, was killed 
on August 14, 1978, while riding as a guest passenger 
in an automobile operated by defendant’s decedent, 
DeVern Hoogensen. Hoogensen died in the same ac- 
cident, a one-car collision which occurred at 156th 
Street and West Dodge Road in Douglas County, at 
approximately 2 o’clock in the morning. The two 
men, who were close friends, had been drinking to- 
gether for several hours before the accident. The 
evidence indicates it was customary for them to fre- 
quent two bars once or twice a week. 

At the time of the accident the car was traveling 
westbound on West Dodge Road. Measurements 
taken at the accident scene showed the vehicle left 
291 feet of skid marks before leaving the west side of 
156th Street and crossing a ditch. The car traveled 
approximately 37 feet through the air. It continued 
‘for an additional 80 or 90 feet, knocking over a bill- 
board and finally coming to rest on its top. Plain- 
tiff’s expert in accident reconstruction testified the 
car would have been traveling between 95 and 105 
miles per hour before the brakes were applied. He 
placed the speed at the time the vehicle left the west 
edge of 156th Street at 69 miles per hour. Defend- 
ant’s expert testified the vehicle would have been 
traveling at 45 miles per hour before crossing the 
ditch. If all the brakes were working properly, the 
initial speed of the vehicle would have been:between 
82 and 96 miles per hour. If only two of the wheels 
locked (an assumption based on the fact only two 
sets of skid marks were reported), the initial speed 
would have been between 66 and 75 miles per hour. 

An autopsy was ordered on both of the men and 
tests were conducted for alcohol content. The testi- 
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mony indicated the blood alcohol content of Hoogen- 
sen, which was taken 4 hours after the accident, was 
0.217 percent. The physician who analyzed the blood 
sample testified Hoogensen would have been 
‘‘markedly’’ intoxicated, and his ability to operate a 
motor vehicle would have been ‘‘impaired consider- 
ably.’’ Over objection, he was also permitted to tes- 
tify that the blood alcohol content of Sandberg was 
0.248 percent and the alcohol content of his urine was 
0.35 percent. He testified Sandberg would also have 
been ‘‘markedly”’ intoxicated and his appreciation of 
risk would have been impaired. 

The men met at 5:30 p.m. on August 13, 1973, at 
the Vagabond Lounge located at 5818 Ames Avenue 
in Omaha. They remained at the bar until 9 p.m. 
The owner of the establishment testified Sandberg 
had ‘‘maybe five, six to eight or so’’ drinks, and 
Hoogensen drank ‘‘probably six to eight, or nine.’’ 
He described both men as being mildly intoxicated. 
They apparently left the Vagabond Lounge in sepa- 
rate vehicles. 

The men met later at the Chalet Lounge, 108th and 
Center Streets. The owner testified both men ar- 
rived at approximately 9 p.m. and were still there 
when he left at midnight. He thought both men 
were ‘probably intoxicated.’’ They were _ not 
stumbling or falling down, but they were intoxicated. 

Mrs. Hoogensen arrived at the Chalet Lounge at 
about 11 p.m. She testified she had three or four 
drinks with her husband. She stated Mr. Sandberg 
did not arrive at the bar until 15 or 20 minutes after 
she had been there. Both men appeared intoxicated. 
She left at 12:15 a.m. when her daughter Andrea 
came into the bar. Andrea testified she had also 
come into the bar at 10 p.m. and visited with her 
father. 

Debra Burkholder testified she was at the Chalet 
Lounge on that evening with four other girls, in- 
cluding another of Hoogensen’s daughters. They 
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arrived about 8 or 8:30 p.m., and Hoogensen and 
Sandberg came in at about the same time. The men 
were still there when the girls left at about 12:30 
a.m. Both men had 8 to 10 drinks. The girls were 
concerned about the men driving, but they refused 
to leave with them. Hoogensen’s daughter tried to 
get her father to come over to the Burkholder home 
for coffee but he refused. He said he wanted to stay 
out and have a good time. Debra next saw the men 
out in front of her house located in the 1900 block on 
South 98rd Street. Something had been dragging un- 
der the car, and they had gotten out of the vehicle. 
She thought the men were singing. They threw 
some articles in the street and drove off. 

Al Hoag was also drinking with the two men at the 
Chalet Lounge from 11 or 11:30 p.m. until the bar 
closed at 1 a.m. He believed they each had about 
six drinks during that time. The three men left the 
bar together, intending to go to a party. Hoag de- 
cided to follow in his own car to insure he would 
have a means of getting home. After a few blocks, 
the muffler on the Hoogensen car began dragging on 
the street and they stopped to fix it. Hoag got lost 
while following the Hoogensen automobile, and he 
was unable to locate the two men. 

Daniel Peters, a neighbor of Mrs. Burkholder, tes- 
tified two cars stopped in front of his house between 
12 and 3 a.m. After turning on his spotlight he ob- 
served ‘‘three people outside the car in varying posi- 
tions. One under the car, one leaning inside the car. 
* * * They were quite noisy.’’ After wrestling with 
the pipe, they left it in the street. After they left, 
Mr. Peters found the pipe and some papers left 
there, which papers were made out to ‘‘Hoogie.’’ He 
described the actions of the men as ‘‘noisy, loud, 
boisterous, not at all quiet.”’ 

The trial judge determined as a matter of law de- 
fendant’s decedent was grossly negligent in the oper- 
ation of his automobile. Over plaintiff's objections, 
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the jury was instructed on the defenses of contribu- 
tory negligence and assumption of risk. 

Plaintiff states she objected ‘‘vehemently’’ and 
now complains “‘bitterly’’ of the introduction into 
evidence by the trial court of a blood test taken of 
her decedent, who was the passenger in the car. 
She argues this evidence was irrelevant, or, if rele- 
vant, it should have been excluded as unfairly preju- 
dicial or as tending to mislead or confuse the jury. 

This issue was considered by the Virginia Su- 
preme Court in Major v. Hoppe, 209 Va. 193, 163 S. 
E. 2d 164 (1968). It was there determined such evi- 
dence is relevant to the question of contributory neg- 
ligence by the guest passenger. The doctor testified 
the passenger’s body contained 0.16 percent of ethyl 
alcohol by weight, and that this blood alcohol level 
would impair the ordinary individual’s judgment 
and motor activity. The Virginia court held it could 
be considered on the issue of contributory negli- 
gence. The fact that the passenger’s ability to use 
due care for her own safety may have been influ- 
enced by the voluntary consumption of alcohol was 
held not to excuse her from its consequences. The 
court held the testimony tended to show the degree 
of the passenger’s ability to assess the danger if she 
observed it, and her ability to give timely warning if 
there was an opportunity to do so, and was admis- 
sible for that purpose. 

In Downing v. Marlia, 82 Nev. 294, 417 P. 2d 150 
(1966), the plaintiff and the defendant met in a bar 
and drank for 6 hours. Evidence was introduced 
that the blood alcohol content of plaintiff, the guest 
passenger, was .206 percent 2 hours after the acci- 
dent. The Nevada court stated: ‘‘We find no error 
in the introduction into evidence of plaintiff’s blood 
alcohol content. It was relevant to the defense con- 
tention that plaintiff was jointly drinking with de- 
fendant, and therefore had actual knowledge of the 
latter’s intoxication and so assumed the risk.”’ 
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Rone v. Miller, 257 Ark. 791, 520 S. W. 2d 268 (1975), 
involved a wrongful death action in which both the 
driver and the guest passenger were killed. The de- 
fendant appealed from a judgment in favor of the 
plaintiff, contending the trial court erred in refusing 
to admit evidence concerning the intoxication of 
plaintiff’s decedent. Defendant made an offer of 
proof that a witness would testify he observed plain- 
tiff’s decedent drinking, and that blood tests showed 
an alcohol content of 0.15 percent. The Arkansas 
court held exclusion of this evidence was erroneous. 

This court has held that the percentage of alcohol 
content of body fluids is relevant in a civil case when 
accompanied by expert opinion evidence of the ef- 
fect thereof. Raskey v. Hulewicz, 185 Neb. 608, 177 
N. W. 2d 744 (1970). Here, the medical examiner 
who conducted the test expressed the opinion that 
plaintiff's decedent was markedly intoxicated and 
that his appreciation of a risk would be impaired. 

The coroner, who was called by County Hospital at 
3 a.m., on August 14, 1973, called a medical exam- 
iner 4 hours later to do an autopsy. He instructed 
the medical examiner to do a blood and alcohol 
screen also. At that time he did not know which of 
the decedents was the driver of the car. 

Section 23-1820, R. R. S. 1943, provides, so far as 
material herein: ‘In each county there is hereby 
created the office of coroner’s physician, who shall 
be appointed by the coroner of said county * * *. 
Such physician shall certify the cause of death in 
every case of death in such county not certified by 
an attending physician and shall perform or cause to 
be performed an autopsy when requested by the cor- 
oner.’’ 

The result of the blood test of the passenger was 
relevant to prove his intoxication. Intoxication 
would diminish his appreciation of danger and ren- 
der him more likely to take greater risks than usual. 
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The tests were made at the direction of the coroner, 
pursuant to law. 

Plaintiff, in her original brief, argues that an in- 
struction on assumption of risk should be given only 
where there is evidence in the record that shows a 
complaining party knew of and comprehended the 
danger and voluntarily exposed himself to it. Blum 
v. Brichacek, 191 Neb. 457, 215 N. W. 2d 888 (1974). 
The point she is raising is that the record must af- 
firmatively show that plaintiff’s decedent actually 
knew of the danger in order to be bound by assump- 
tion of risk. In other words, it is her contention the 
record must show her decedent knew that Hoogen- 
sen was too drunk to drive when they left the tav- 
ern. 

This court has held on several occasions that a 
guest may be guilty of contributory negligence or as- 
sumption of risk by riding or continuing to ride with 
a driver who he knows, or in the exercise of ordinary 
care and diligence, should know, is so intoxicated 
that he is unable to operate the vehicle with proper 
prudence or skill. Schaffer v. Bolz, 181 Neb. 509, 149 
N. W. 2d 334 (1967); Raskey v. Hulewicz, 185 Neb. 
608, 177 N. W. 2d 744 (1970). 

In her reply brief, plaintiff calls our attention to 
several states with comparative negligence statutes 
which have abolished assumption of risk as a sepa- 
rate defense, and included it only as a facet of con- 
tributory negligence. She then revisits Landrum v. 
Roddy, 143 Neb. 934, 12 N. W. 2d 82 (1943), where this 
court held in actions based on negligence the defense 
of assumption of risk under the maxim ‘‘volenti non 
fit injuria’’ (he who consents cannot receive any in- 
jury) is not inconsistent with the defense of contribu- 
tory negligence. 

The opinion in Landrum v. Roddy, supra, contains 
an extensive discussion on assumption of risk, con- 
tributory negligence, the automobile guest statute, 
and the comparative negligence statute. Three 
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questions were raised concerning the doctrine of as- 
sumption of risk: ‘‘First, is the principle of the as- 
sumption of risk available in a tort action based on 
negligence? Second, if available, is it consistent 
with the defense of contributory negligence? Third, 
if consistent with contributory negligence, do the 
facts here present a question of contributory negli- 
gence, assumption of risk, or both?’ The first two 
questions were answered in the affirmative. 

On the first question the court stated: ‘‘From a 
survey of the many cases on the subject it now 
seems well established that one who voluntarily as- 
sumed the risk of injury from a known danger is 
barred from a recovery in a negligence case within 
the maxim of ‘volenti non fit injuria.’ * * * This 
principle operates in a rather strictly limited field. 
A person in entering upon an undertaking, may be 
fully aware of the danger and may use all the care 
that it is possible to use; in fact, the very danger in- 
volved may make him more careful than usual. 
Certainly in such a case it cannot be said that he is 
guilty of contributory negligence. However, there is 
a question involved of whether or not he has volun- 
tarily assumed the risk of the danger. Since the ap- 
plication of the maxim is extending beyond contrac- 
tual relations the doctrine of assumption of risk, its 
application must be strictly limited to the terms 
thereof. Within the limits of its terms the maxim of 
‘volenti non fit injuria’ is applicable to negligence 
actions in this jurisdiction.”’ 

The court answered the second question by stat- 
ing: ‘‘Assumption of risk under the maxim ‘volenti 
non fit injuria’ involves a choice made more or less 
deliberately and negatives liability without refer- 
ence to the fact that the plaintiff may have acted 
with due care, whereas, the defense of contributory 
negligence implies the failure of the plaintiff to exer- 
cise due care. It may be said that contributory neg- 
ligence involves the notion of some fault or breach of 
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duty on the part of the one charged therewith, or a 
failure to use such care for his safety as an ordinary 
prudent person would have used under the same or 
similar circumstances. On the other hand, under 
the assumption of risk, even though the risk be obvi- 
ous, the person may be free from any suggestion of 
fault or negligence on his part. While under a cer- 
tain set of facts the two may be difficult to distin- 
guish and sometimes seem to overlap, yet when 
carefully considered they can be distinguished and 
are distinct and separate and not inconsistent.” 

The third question, whether the facts presented a 
question of ‘‘contributory negligence, assumption of 
risk, or both,’ received the following answer: 
‘While situations may arise where the conduct of 
the guest is such that none of his acts may fall within 
the category of negligence but where he had full 
knowledge and voluntarily accepted the risk of those 
things which caused the accident out of which he 
was injured and the question be one of assumption of 
risk, however, generally the question of whether or 
not the conduct of the guest while riding in the car of 
his host would preclude him from recovering dam- 
age if his host is guilty of gross negligence in caus- 
ing the same is one of contributory negligence.’ 

The court in Landrum v. Roddy, supra, did not de- 
termine that an instruction on assumption of risk 
should be given. However, in subsequent cases in- 
volving similar factual situations, this court has re- 
peatedly held it is proper to instruct on both contrib- 
utory negligence and assumption of risk, often citing 
Landrum v. Roddy, supra, for this proposition. See, 
Circo v. Sisson, 193 Neb. 704, 229 N. W. 2d 50 (1975); 
Raskey v. Hulewicz, 185 Neb. 608, 177 N. W. 2d 744 
(1970); Schaffer v. Bolz, 181 Neb. 609, 149 N. W. 2d 
334 (1967); Kaufman v. Tripple, 180 Neb. 593, 144 N. 
W. 2d 201 (1966); O’Brien v. Anderson, 177 Neb. 635, 
130 N. W. 2d 560 (1964); Hess v. Holdsworth, 176 Neb. 
774, 127 N. W. 2d 487 (1964). 
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This case is controlled by the following rule enun- 
ciated in Kaufman v. Tripple, supra: ‘‘The defense 
of assumption of risk is not inconsistent with the de- 
fense of contributory negligence. It is essential to 
the defense of contributory negligence that negli- 
gence of the plaintiff be a proximate cause or a 
proximately contributory cause of the injury while 
assumption of risk is a defense when one voluntarily 
exposes himself to the injury, although it plays no 
part in causing the injury.’’ Under the facts of this 
case, the jury could find that Sandberg knew or 
should have known that Hoogensen’s state of intoxi- 
cation was such that it would be dangerous to ride 
with him. The tail pipe incident suggests a high de- 
gree of intoxication on the part of both decedents. It 
was shortly thereafter that the fatal accident oc- 
curred. There was no error in the submission of as- 
sumption of risk to the jury. 

Plaintiff objects to instruction No. 8, but at the 
conference on instructions did not specifically raise 
the point she now raises. The instruction included 
the language: ‘‘If the defendant has established by 
a preponderance of the evidence that the negligence 
of the plaintiff’s decedent was the sole proximate 
cause of his death, then your verdict will be for the 
defendant.’’ We have difficulty understanding how 
plaintiff could have been prejudiced by this part of 
the instruction. It is putting a greater burden on the 
defendant than is required. Defendant’s burden was 
to establish that the negligence of plaintiff’s dece- 
dent was the proximate cause or a proximately con- 
tributing cause of the death of plaintiff’s decedent. 

Plaintiff assigns as error the giving of instruction 
No. 11, the standard comparative negligence instruc- 
tion. The jury was instructed plaintiff could not re- 
cover if ‘‘the negligence of the defendant, when com- 
pared with that of the plaintiff, was less than gross.”’ 
She contends this instruction conflicts with instruc- 
tion No. 7, in which the court instructed the jury that 
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defendant’s decedent was grossly negligent as a 
matter of law. While this point is assigned as error, 
it is not argued in plaintiff’s brief. We suggest, how- 
ever, that plaintiff fails to recognize the term ‘‘gross 
negligence’”’ has different meanings under the auto- 
mobile guest statute and the comparative negligence 
statute. See Brackman v. Brackman, 169 Neb. 650, 
100 N. W. 2d 774 (1960). This distinction was called 
to the attention of the jury by instruction No. 12 and 
the jury could not have been misled. 

While no one can know exactly what transpired on 
the last ride of the two decedents, the issues raised 
presented questions for the jury. Those issues were 
properly submitted. The judgment of the District 
Court is affirmed. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. DONALD P. 
STEINMARK, APPELLANT. 
266 N. W. 2d 751 


Filed June 14, 1978. No. 41671. 


1. Witnesses: Evidence. The scope of the cross-examination of a 
witness is largely within the discretion of the trial court. 

2. Statutes: Witnesses: Evidence. It is within the discretion of the 
trial court to admit character evidence to support the credibility of 
a witness whose credibility has been attacked by opinion or reputa- 
tion evidence or otherwise. § 27-608 (1), R. R. S. 1943. 

3. Witnesses: Juries. A juror may testify as to whether extraneous 
prejudicial information was improperly brought to the jury’s atten- 
tion during deliberations. 

4. Witnesses: Juries: Judgments. A juror may not testify as to the 
effect of any matter or statement upon his or any other juror’s 
mind or emotions as influencing him to assent to or dissent from 
the verdict or concerning his mental processes in connection there- 
with. 

5. Juries: Trial: Hearings. When an allegation of jury misconduct 
is made and is supported by a showing which tends to prove that 
serious misconduct occurred, the trial court should conduct an evi- 
dentiary hearing to determine whether the alleged misconduct 
actually occurred. 
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6. : - If misconduct occurred, the trial court 
must then determine whether it was prejudicial to the extent the 
defendant was denied a fair trial. If the trial court determines 
that the misconduct did not occur, or that it was not prejudicial, 
adequate findings should be made so that the determination may 
be reviewed. 

7. : : . The determination as to whether miscon- 
duct was prejudicial to the extent that the defendant was denied a 
fair trial is a question for the trial court which is to be resolved 
upon the basis of an independent evaluation of all the circum- 
stances in the case. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Order vacated and cause 
remanded for further proceedings. 


Kirk E. Naylor, Jr., of Naylor & Keefe, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, BOSLAUGH, MCCowNn, CLIN- 
TON, BRODKEY, and WHITE, JJ., and HAstTinGs, District 
Judge. 


BOSsLAUGH, J. 

In 1975 the defendant was convicted of unlawful 
delivery of amphetamines and unlawful delivery of 
marijuana on separate occasions. The judgments 
were affirmed by this court in State v. Steinmark, 
195 Neb. 545, 239 N. W. 2d 495. In 1977 the United 
States District Court for the District of Nebraska 
ordered the defendant be discharged unless retried 
within 90 days. See Steinmark v. Parratt, 427 F. 
Supp. 931. 

Upon retrial the defendant was again convicted of 
both counts. The defendant has appealed and con- 
tends that the trial court erred in two evidentiary 
rulings and that the judgments should be reversed 
because of misconduct of the jury. 

The facts were summarized in the opinion on the 
previous appeal, State v. Steinmark, supra. It is un- 
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necessary to summarize the evidence again because 
the defendant makes no contention that the evidence 
was insufficient to support the judgment. 

Each offense consisted of a sale to Dennis Lan- 
drie, a cooperating individual or undercover agent 
employed by the Nebraska State Patrol. During the 
cross-examination of Landrie, defense counsel asked 
Landrie if he had a telephone conversation with the 
county attorney on August 28 or 29 of 1975 regarding 
the diverting of buy money. An objection that the 
matter was too remote in time was sustained. De- 
fense counsel then made an offer of proof to the ef- 
fect that Landrie had been told that ‘‘even if’? he had 
used state funds for his own purposes he wouldn’t 
have to worry about it. An objection to the offer of 
proof was sustained on the ground that the evidence 
offered did not relate to any statement by the wit- 
ness and the conversation took place long after Lan- 
drie had made his reports concerning the transac- 
tions with the defendant. 

Any conversation which took place in August of 
1975 occurred after the first trial and before it be- 
came probable that there would be a second trial. 
The evidence offered had little relevance or materi- 
ality to the credibility of Landrie so far as his testi- 
mony in this case was concerned. The ruling made 
was within the discretion of the trial court. 

On rebuttal, the State called three members of the 
Nebraska State Patrol who had worked with Lan- 
drie. Over objection these witnesses were permitted 
to testify as to their opinions as to the reputation of 
Landrie for truth and veracity. The defendant con- 
tends that this evidence was not admissible because 
the defense had presented no opinion evidence as to 
the reputation of Landrie for truth and veracity. 

Section 27-608 (1), R. R. S. 1948, provides as fol- 
lows: ‘‘(1) The credibility of a witness may be at- 
tacked or supported by evidence in the form of repu- 
tation or opinion, but subject to these limitations: 
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(a) The evidence may refer only to character for 
truthfulness or untruthfulness, and (b) evidence of 
truthful character is admissible only after the char- 
acter of the witness for truthfulness has been at- 
tacked by opinion or reputation evidence or other- 
wise.” 

The principle evidence against the defendant was 
the testimony of Landrie. The defense attacked the 
credibility of Landrie by an extensive cross-examina- 
tion and through the testimony of other witnesses 
who contradicted parts of Landrie’s testimony. This 
evidence satisfied the statutory requirement that the 
character of the witness for truthfulness had been 
attacked ‘‘otherwise’’ and opinion evidence to sup- 
port the credibility of the witness was admissible. 

The motion for new trial filed by the defendant al- 
leged there had been misconduct by the jury in that 
the jury considered the fact the defendant had been 
_previously convicted of the same offenses and had 
served approximately 1 year in prison; that the jury 
considered the evidence tags attached to certain ex- 
hibits as evidence of guilt; and that the jurors con- 
cluded they could not consider as evidence some of 
the evidence offered by the defendant which tended 
to contradict the testimony of Landrie. At the hear- 
ing on the motion, an affidavit by one of the jurors 
was received in evidence. The affidavit stated that 
during the deliberations of the jury one of the jurors 
had said that the ‘‘defendant, Donald Steinmark, 
had been previously convicted’’; that one of the jur- 
ors told the affiant that the defendant had already 
served a year in prison; that one of the jurors had 
said that this juror had heard ‘‘that Jessie’s Bar was 
a place in Kearney, Nebraska, where illegal drugs 
were readily available for purchase’’; and that sev- 
eral jurors had said the fact the defendant’s name 
appeared upon the evidence tags was evidence that 
the drugs contained within the exhibits had been ob- 
tained from the defendant. The State offered no evi- 
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dence at the hearing, and the motion for new trial 
was overruled. 

Section 27-606 (2), R. R. S. 1948, provides as fol- 
lows: ‘‘(2) Upon an inquiry into the validity of a 
verdict or indictment, a juror may not testify as to 
any matter or statement occurring during the course 
of the jury’s deliberations or to the effect of anything 
upon his or any other juror’s mind or emotions as in- 
fluencing him to assent to or dissent from the ver- 
dict or indictment or concerning his mental proc- 
esses in connection therewith, except that a juror 
may testify on the question whether extraneous prej- 
udicial information was improperly brought to the 
jury’s attention or whether any outside influence 
was improperly brought to bear upon any juror. 
Nor may his affidavit or evidence of any statement 
by him indicating an effect of this kind be received 
for these purposes.”’ 

Under this statute a juror may testify as to. 
whether ‘‘extraneous prejudicial information was 
improperly brought to the jury’s attention.’’ No evi- 
dence may be received as to the effect of any state- 
ment upon a juror’s mind, its influence one way or 
another, or the mental processes of a juror in con- 
nection therewith. 

The affidavit which was received in evidence in 
this case related three items of extraneous prejudi- 
cial information which may have been improperly 
brought to the jury’s attention. The fact that the de- 
fendant had been convicted before, had served a 
year in prison, and the reputation of Jessie’s Bar 
where the defendant worked were all facts which 
should not have been brought to the jury’s attention 
during deliberations. 

The procedure to be followed in determining 
whether a defendant has been deprived of a fair trial 
by misconduct of the jury is set out in United States 
v. McKinney, 429 F. 2d 1019. When an allegation of 
misconduct is made, and is supported by a showing 
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which tends to prove that serious misconduct oc- 
curred, the trial court should conduct an evidentiary 
hearing to determine whether the alleged miscon- 
duct actually occurred. If it occurred, the trial 
court must then determine whether it was prejudi- 
cial to the extent the defendant was denied a fair 
trial. If the trial court determines that the miscon- 
duct did not occur, or that it was not prejudicial, 
adequate findings should be made so that the deter- 
mination may be reviewed. 

The matter of whether the misconduct occurred is 
largely a question of fact and the jurors may be 
questioned as to what happened during their deliber- 
ations. The determination as to whether the mis- 
conduct was prejudicial to the extent that the de- 
fendant was denied a fair trial is a question for the 
trial court which is to be resolved upon the basis of 
an independent evaluation of all the circumstances 
in the case. 

The record indicates that the issue of the alleged 
misconduct of the jury and its effect upon the ver- 
dict in this case was resolved in a summary manner. 
While we are not prepared to say, upon the basis of 
the present record, that the defendant is entitled to a 
new trial, we believe the cause should be remanded 
for a further hearing upon the matter of misconduct 
of the jury as alleged in the motion for new trial. 
We therefore vacate the order of the District Court 
overruling the defendant’s motion for new trial and 
remand the cause for further proceedings in accord- 
ance with this opinion. 

We express no opinion concerning the matters 
alleged in the affidavit received at the hearing on 
the motion for new trial other than it was a sufficient 
showing in support of the allegations of misconduct 
to require an evidentiary hearing to determine 
whether misconduct occurred and whether it was 
prejudicial to the extent the defendant was denied a 
fair trial. 
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The State argues that the jurors could have in- 
ferred from the evidence received during the trial 
that the defendant had been previously convicted 
and had served time. While this is a possibility it is 
a matter which can be resolved upon the remand. 
The record does not contain the voir dire of the jury 
and it is possible that previous knowledge of the case 
was eliminated as a source of prejudice during the 
selection of the jury. 

The order of the District Court overruling the de- 
fendant’s motion for a new trial is vacated and the 
cause remanded for further proceedings in accord- 
ance with this opinion. 

ORDER VACATED AND CAUSE REMANDED 
FOR FURTHER PROCEEDINGS. 

Wuits, C. J., took no part in the consideration or 
decision in this case. 

McCown, J., concurring in result. 

The facts establishing juror misconduct sufficient 
to require a new trial are set out in detail in affidavit 
form. Those facts are subscribed and sworn to un- 
der oath and they stand unchallenged by the State. 
In my opinion the motion for new trial should be 
granted on this record. 


STATE OF NEBRASKA, APPELLEE, V. ARTHUR GUY 
E,AGLE THUNDER, APPELLANT. 
266 N. W. 2d 755 


Filed June 14, 1978. No. 41759. 


1. Criminal Law: Statutes. As a general rule, statutes will not be 
understood as effecting any change in the common law beyond 
what is clearly indicated. 

2. Criminal Law: Self-Defense: Statutes. There is nothing in the 
justification for use of force act which appears designed to change 
the ancient common law rule that in order to justify the defense of 
self-defense, the belief of the actor that the use of force is neces- 
sary must be reasonable and in good faith. 
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Appeal from the District Court for Box Butte 
County: ROBERT R. Moran, Judge. Affirmed. 


Herbert M. Sampson, III, Box Butte County Public 
Defender, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


CLINTON, J. 

Defendant Arthur Guy Eagle Thunder was 
charged with three counts of assault with intent to 
inflict great bodily injury. Upon trial by jury, de- 
fendant was convicted on all three counts and sen- 
tenced to a term of 5 to 8 years imprisonment on 
each count, said sentences to run concurrently. On 
appeal defendant assigns numerous errors. but 
argues only one, namely the failure of the trial court 
to instruct the jury on the defense of justification. 
Under the rules of this court, only errors assigned 
and discussed in the brief will be considered. 

Defendant was a stranger in town, passing through 
Alliance on his way home to the Pine Ridge Reserva- 
tion in South Dakota. On his first night in Alliance, 
he was arrested for intoxication and placed in jail. 
Upon his release a few days later, he bought a pint 
of wine. That evening defendant drank the wine 
with some acquaintances and continued to drink 
some wine at the Lager Inn, while waiting for a ride 
back to the reservation. The Lager Inn was the 
place in Alliance where Indians met to find rides to 
various points. 

Defendant testified that about 9 or 10 p.m. that 
evening at the inn, Chuck Howard and a woman 
named Sara Lou tried to pick a fight. Leroy Bear 
Robe was also present and, according to defendant, 
pulled a chain out and threatened him with it. De- 
fendant testified that Chuck Howard hit him in the 
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temple with his fist. While Mr. Howard admits that 
the fight occurred, he denies, as does Mr. Bear 
Robe, that the chain was used to threaten defend- 
ant. 

The next morning defendant started drinking with 
the same group of people. According to defendant, 
Sara Lou started another fight at the Lager Inn. 
Defendant testified that he told them he wanted no 
trouble and pushed them away. Chuck Howard 
came at defendant and Sara Lou swung a wine bottle 
at defendant but missed. Defendant then testified 
that a Mexican ‘‘started after me... .I ran towards 
him and at that time he pulled that knife out.’’ Ac- 
cording to defendant, after a Mr. Flood hollered at 
the group to leave defendant alone, they backed 
away and defendant left. 

Defendant testified that he returned to the Lager 
Inn about an hour later. He sat next to Mr. Bear 
Robe and Edison Richards and started to talk. Ac- 
cording to defendant, Mr. Bear Robe asked if he 
wanted more trouble, defendant said no and then 
Mr. Howard, Sara Lou, and Lee Martinez returned 
with their fists up. Defendant testified that they 
swung at him but he slipped away across the street 
and down an alley. 

Defendant admitted that when he entered the alley 
no one was chasing him. Defendant testified that he 
picked up a pipe from the ailey, was still kind of 
drunk, and hid behind some parked cars across from 
where the group of people were assembled. Accord- 
ing to defendant, a truck came down the street and 
as soon as it had passed, he jumped out and began 
hitting the group with the pipe including Edison 
Richards who had not been a party to the previous 
incidents. The victims incurred multiple injuries. 
Defendant estimated that about 5 or 10 minutes had 
passed between the last altercation and his return 
with the pipe. While stating that no one was chasing 
him when he entered the alley, defendant testified 
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that he believed that force was necessary to protect 
himself against death or bodily harm. 

Defendant assigns as error the trial court’s refusal 
to instruct the jury on defendant’s theory of justifi- 
cation. The applicable justification statute reads as 
follows: ‘‘. .. the use of force upon or toward an- 
other person is justifiable when the actor believes 
that such force is immediately necessary for the 
purpose of protecting himself against the use of un- 
lawful force by such other person on the present oc- 
casion.’’ § 28-836 (1), R. R. 8. 1943. 

It is the contention of the defendant that his testi- 
mony he believed force was necessary to protect 
himself from death or bodily harm was alone suffi- 
cient to require the court to instruct the jury on jus- 
tification, i.e., he asserts that his own purely subjec- 
tive belief, without regard to the factual circum- 
stances, required the giving of the requested instruc- 
tion. 

The Nebraska justification for use of force act is 
with slight modification taken from The Model 
Penal Code (A.L.I.). See Commentary to NJI No. 
14.33 (1975 Pocket Part). The present act was 
adopted following the declaration of unconstitution- 
ality of the previous statutory change in the common 
law defense of self-defense. State v. Goodseal, 186 
Neb. 359, 183 N. W. 2d 258. The new act became ef- 
fective March i, 1972. Although the Model Penal 
Code provision omits the term ‘‘reasonableness,’’ 
the explanation given by the authors shows they 
feared that if the term were included, convictions 
for mere negligence might result. There is no rea- 
son to believe they intended that the defense of justi- 
fication would be good no matter what the circum- 
stances of which accused had knowledge or even if 
his belief in the necessity of using force was wholly 
unreasonable. 

Part III of NJI No. 14.383 contains the requirement 
of reasonable belief. Since the act was adopted, we 
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have given both administrative and tacit judicial ap- 
proval to that pattern instruction. See State v. 
Ralls, 192 Neb. 621, 223 N. W. 2d 432. 

The common law of Nebraska has always required 
that there be reasonable ground for the belief of the 
necessity of the use of force. See, Housh v. State, 43 
Neb. 163, 61 N. W. 571; Barr v. State, 45 Neb. 458, 63 
N. W. 856; State v. Goodseal, supra. 

As a general rule, statutes will not be understood 
as effecting any change in the common law beyond 
what is clearly indicated. See Davis v. Walker, 170 
Neb. 891, 104 N. W. 2d 479. There is nothing in the 
justification for use of force act which appears de- 
signed to change the ancient common law rule that 
in order to justify the defense of self-defense the be- 
lief that the use of force is necessary must be rea- 
sonable and in good faith. 

We have carefully reviewed the record and find 
that the evidence does not justify the submission of 
the instruction. The only evidence adduced in sup- 
port of the claim of self-defense was the testimony of 
the defendant. The evidence reads as follows: ‘‘Q. 
And at that time did you believe that that force was 
necessary to protect yourself against death or bodily 
harm from those people? A. Yes, sir. Q. And why 
did you think that? A. Cause they jumped me three 
times before and I was afraid for myself because I 
was jumped before. Not by the same people, but I 
got ganged up on before, last May and last year and 
I got my teeth knocked out and a hole knocked 
through my lip or my chin, so I was afraid I might 
get the same beating again. Q. So, that’s the reason 
why when they jumped you — A. When they jumped 
me three times, I didn’t know what to do but to try to 
protect myself.” 

The record reveals no factual dispute regarding 
defendant’s assault on the group. By defendant’s 
own admission, when he left the group and headed 
down the alley, no one was chasing him. After pick- 
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ing up the pipe in the alley, defendant stated that he 
‘‘ducked’”’ behind some parked cars so that nobody 
could see him and sneaked toward the group. After 
a truck that was coming down the street had passed, 
defendant stated that he ‘‘opened up”’ and began hit- 
ting the group with the pipe. Five to ten minutes 
had passed since the defendant had left the group 
and returned with the pipe to assault them. Clearly, 
defendant was the aggressor in this instance and 
therefore the trial court was correct in refusing to 
instruct the jury on the defendant’s theory of justifi- 
cation. 
AFFIRMED, 


CAROL VAN CLEAVE, APPELLEE, V. LHYNN VAN CLEAVE, 
APPELLANT. 
266 N. W. 2d 900 


Filed June 21, 1978. No. 41455. 


1. Divorce: Alimony: Property: Parent and Child. An award of 
child support, the fixing of alimony, and the distribution of prop- 
erty rest in the sound discretion of the District Court, and, in the 
Eheence of an anure of Geerelict: will not be disturbed on appeal. 

. Alimony, support, and property 

settlement isenes must be considered together to determine wheth- 

er the trial court abused its discretion. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Affirmed. 


John McArthur, for appellant. 
Gary L. Giese, for appellee. 


Heard before WHITE, C. J., MCCOWN, CLINTON, and 
BRODKEY, JJ., and HENDRIX, District Judge. 


HENDRIX, District Judge. 

This is an action for dissolution of marriage 
brought by the petitioner, Carol Van Cleave, against 
the respondent, Lhynn Van Cleave. The District 
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Court for Buffalo County, Nebraska, ordered the dis- 
solution, child custody in the petitioner, child visita- 
tion for the respondent, child support by the re- 
spondent, division of property, and permanent ali- 
mony for the petitioner. The respondent has ap- 
pealed to this court objecting to the division of the 
property, the child support award, and the perma- 
nent alimony award. We affirm. 

Prior to the separation of the parties they lived at 
Odessa, Nebraska. At the time of trial, April 1, 
1977, the respondent was still living in the family 
home at Odessa, while the petitioner was living at 
Indianola, Nebraska. The petitioner testified that 
she moved to Indianola because she could not live in 
the same town as her husband, and that her parents 
resided at Indianola. The two children, ages 6 and 
7, were living with the petitioner. The petitioner, 
age 33, was employed as a janitor at the Republican 
Valley school earning $300 a month for a 30-hour 
work week. She was looking for a better paying job, 
but has no immediate prospects of obtaining one. 
While she had attended secretarial school for 1 year, 
any skills from that training had been lost by pas- 
sage of time. She was qualified for factory or res- 
taurant work. She had purchased a trailer in which 
she and the children lived. The amount owed her 
father for the downpayment plus the encumbrance 
on the trailer just about equaled its value. She had 
possession of a 1967 Rambler worth about $100. No 
value was placed upon any other property she may 
have had in the trailer. 

The respondent, age 31, was a hydraulic foreman 
with the Nebraska Public Power District. His gross 
salary in 1976 was $5.87 an hour and totaled $12,789.60 
for the year. At trial his salary had risen to $6.34 an 
hour. At trial time he was also receiving $331 a 
month from the Veterans Administration for on-the- 
job training. The respondent would be eligible for 
the training until November of 1977, but the training 
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would be terminated in August of 1977 if there were 
not enough veterans participating. The respondent 
was in possession of the bulk of the property of the 
parties. This included the home valued by peti- 
tioner at $9,000 and by respondent at $6,000, an inter- 
est in a tract of land adjoining the home and of little 
net value, the furniture in the home of the value of 
$2,175, and a 1969 Chevelle valued by the petitioner 
at $600 and by respondent at $400. The respondent 
had built up a retirement fund with his employer 
and it was valued at $1,000. 

The debts owed by the parties upon separation 
were substantial when compared to the assets of the 
parties. There were some differences in the evi- 
dence as to the names of the creditors and the 
amounts owed to them, but the District Court order 
for payment of $7,503.39 is not challenged by the par- 
ties. 

The District Court assigned to petitioner the 1967 
Rambler, and the trailer house and furnishings 
therein. The court assigned to respondent the 
home, the tract of land, all the furniture in the 
home, the 1969 Chevelle, and the retirement fund. 
The respondent was ordered to pay the $7,503.39 in 
debts. The court ordered the respondent to pay a 
charge of $2,000 payable with 8 percent interest 
within 3 years, ordered child support in the sum of 
$150 per month per child, and ordered alimony in the 
sum of $125 per month for 36 months. 

The $2,000 charge was evidently levied to equalize 
the property assignments. While the evidence on 
value is conflicting, the District Court could very 
well have found under the evidence that the sum of 
$2,000 would be about one-half the value of the prop- 
erty assigned to respondent less debts, whereas the 
value of the property assigned to the petitioner was 
negligible. This court will not disturb a division of 
property made by the trial court unless it is patently 
unfair. Edwards v. Edwards, 199 Neb. 581, 260 N. 
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W. 2d 319. The division is not patently unfair. 

The allowance of $150 per month per child is a sub- 
stantial sum under the circumstances here, and 
would obligate the respondent to the payment of $300 
per month. However, with the increase in wages in 
effect at the time of trial, it would appear that the 
respondent would be making about $13,187.20 per 
year. It would further appear that he has job se- 
curity. The petitioner, on the other hand, is making 
$3,600 per year with no real assurance of making 
more. The judgment of the trial court fixing the 
amount of child support will not be disturbed on ap- 
peal absent an abuse of discretion. Hupke v. Hupke, 
195 Neb. 363, 238 N. W. 2d 229. There was no abuse 
of discretion in this case. 

The alimony allowance is $4,500 payable $125 per 
month for 3 years. The amount and duration of the 
payments reasonably provide for petitioner’s adjust- 
ment. This determination rests upon the sound dis- 
cretion of the District Court, and, in the absence of 
an abuse of discretion, will not be disturbed on ap- 
peal. Hansen v. Hansen, 199 Neb. 462, 259 N. W. 2d 
912. However, alimony, support, and property set- 
tlement issues must be considered together to deter- 
mine whether a court has abused its discretion. Ol- 
son v. Olson, 195 Neb. 8, 236 N. W. 2d 618. The cru- 
cial question in this case is whether the respondent 
can reasonably be expected to pay all the amounts 
required. It appears that he can. The assets could 
provide for the charge and the debts, leaving $425 
per month to be paid. The difficult period for the re- 
spondent is between the termination of the Veterans 
Administration payments and the termination of the 
alimony payments. During this time respondent 
would have his gross salary of about $1,098.91 per 
month. This should enable him to pay $425 per 
month and still provide for his own living expenses. 
Thereafter, his payments would be reduced to $300 
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per month for child support, and he should then be in 
a favorable financial position. 

While each case presents its own peculiar facts, 
this case has many facts similar to Theye v. Theye, 
200 Neb. 206, 263 N. W. 2d 92. The orders made by 
the District Court in the instant case conform gen- 
erally to the holdings of that case. 

The petitioner is allowed the sum of $250 for the 
services of her attorney in this court. 

AFFIRMED, 


STEPHANIE EXLIZABETH GREENBERG, BY AND THROUGH 
STEPHEN GREENBERG, HER FATHER AND NEXT FRIEND, 
APPELLANT, V, BISHOP CLARKSON MEMORIAL HOSPITAL, 
A CORPORATION, ET AL., APPELLEES. 


266 N. W. 2d 902 
Filed June 21, 1978. No. 41477. 


1. Trial: Pleadings: Evidence. The court, in furtherance of justice, 
may amend any pleading, when the amendment does not change 
substantially the claim or defense, by conforming the pleadings to 
the facts proved. The decision to allow or deny the proposed 
amendment rests in the sound discretion of the trial court. 

2. Trial: Juries: Instructions. It is ordinarily not appropriate that 
the trial court submit to the jury the allegations of plaintiff’s peti- 
tion in haec verba. The trial court has the duty to properly ana- 
lyze, summarize, and submit to the jury the substance of the alle- 
gations of negligence in tort petitions. 

3. Instructions: Juries. An inadvertent grammatical error in an in- 
struction is harmless error if it is clear from the instruction itself 
and the other instructions given that the jury was not confused or 
meet by the error. 

Abstract statements of law applicable in cases in 

which the evidence fails to establish a prima facie case for submis- 

sion to a jury are ordinarily inappropriate as instructions to a jury 
in a case in which a prima facie case has been established. 


Appeal from the District Court for Douglas Coun- 
ty: Patrick W. LyNcu, Judge. Affirmed in part, 
and in part reversed and remanded. 
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Martin A. Cannon and Mary Veed of Matthews, 
Kelley, Cannon & Carpenter, for appellant. 


John R. Douglas of Cassem, Tierney, Adams & 
Gotch, for appellee Bishop Clarkson Memorial Hos- 
pital. 


Ronald H. Stave and David A. Johnson of Emil F. 
Sodoro Law Offices, for appellee Wax. 


Heard before SPENCER, McCown, and BRODKEY, 
JJ., and REAGAN, District Judge, and Kuns, Retired 
District Judge. 


McCown, J. 

This is an action for medical malpractice. The 
action is brought by an infant, through her father 
and next friend, against the hospital where she was 
born and the doctor who attended her after birth, al- 
leging that the malpractice of the defendants caused 
permanent blindness. After trial, the jury found for 
the defendants and judgment was entered on the 
verdict. Plaintiff has appealed. 

The plaintiff, Stephanie Greenberg, was born ap- 
proximately 3 months prematurely on May 15, 1972, 
at Bishop Clarkson Memorial Hospital in Omaha, 
Nebraska. At birth she weighed 1 pound 13 ounces. 
The defendant, Dr. James I. Wax, was not the at- 
tending physician at birth, but was called and came 
to the hospital and was in charge of her treatment 
thereafter. 

The evidence established certain facts without dis- 
pute. The survival rate among premature infants 
weighing less than 2 pounds is very small. Prema- 
ture babies as small as the plaintiff are quite com- 
monly afflicted with respiratory problems generally 
classified as respiratory distress syndrome, and the 
administration of supplemental oxygen is necessary 
for preservation of life in many of these cases. The 
baby here had one form of respiratory distress prob- 
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lem. There were multiple occasions when the child’s 
breathing stopped. 

The medical evidence is also undisputed that 
another condition quite commonly develops among 
premature babies involving the growth of fiber tis- 
sue behind the lens of the eye. That condition is ret- 
rolental fibroplasia, and the baby here, by the time 
she was 4 months old, had retrolental fibroplasia in 
both eyes and she is permanently blind. 

The medical testimony is in conflict as to when 
oxygen should be used, the amount and length of 
time for which it is necessary, the method by which 
oxygen levels in the baby’s blood should be meas- 
ured and tested, and the exact cause and effect rela- 
tionship between the administration of high levels of 
oxygen for various periods of time and the occur- 
rence of retrolental fibroplasia. 

The testimony is also conflicting as to whether the 
methods and treatment used by the defendant doctor 
were or were not in accordance with those ordinarily 
and generally used under like circumstances by pedi- 
atricians engaged in his specialty in Omaha or simi- 
lar communities. 

The testimony of plaintiff’s doctors was that the 
administration of oxygen was maintained at exces- 
sively high levels for too long a period of time; that 
high levels of oxygen were not proper as preventive 
measures against future respiratory distress syn- 
drome, but only for treatment of actual attacks and 
for short periods of time; the absorption of oxygen 
into the blood was not properly monitored, meas- 
ured, or tested; the tests actually made by the de- 
fendant doctor, if properly interpreted, would have 
dictated an immediate reduction in the level of oxy- 
gen; and the administration of oxygen at excessively 
high levels in the first few days of the baby’s life was 
the direct and proximate cause of her blindness. 
Plaintiff's expert witnesses also testified that the 
methods used and the treatment given by the de- 
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fendant doctor were not in accordance with general- 
ly accepted standards of medical practice in Omaha 
or similar communities. 

The testimony of the defendants’ witnesses was 
that the administration of supplemental oxygen was 
essential to save the life of the baby; and that the 
amounts of oxygen administered, the methods of 
monitoring and testing oxygen levels in the blood, 
and the treatment given were all in accordance with 
the accepted standards of practice in the communi- 
ty. The defendants’ evidence also disputed the 
plaintiff’s evidence as to the cause and effect rela- 
tionship between the administration of supplemental 
oxygen and retrolental fibroplasia. Defendants also 
introduced expert testimony that the baby here had 
a congenital defect, present at birth and unrelated to 
oxygen therapy, which was responsible for her blind- 
ness rather than the retrolental fibroplasia later 
found present. 

At the close of the evidence the District Court 
overruled motions of all parties for directed ver- 
dicts, and the cause was submitted to the jury. The 
jury returned a 10 to 2 verdict in favor of the defend- 
ant hospital and the defendant doctor. Judgment 
was entered on the verdict and the plaintiff has ap- 
pealed. 

The plaintiff alleges that the District Court erred 
in refusing to allow plaintiff to amend her petition 
after the parties had rested, to allege that the de- 
fendant hospital was negligent in maintaining an in- 
adequate number of nurses in the special nursery. 
Plaintiff’s pleadings alleged 15 specific acts of negli- 
gence against the defendant hospital. Interroga- 
tories were taken, and the case was tried on the ba- 
sis of the specific acts of negligence alleged. 

The case was tried over a period of almost 3 weeks 
and the parties rested on Friday, December 17, 1976. 
On December 20, 1976, plaintiff moved to amend her 
petition. The defendants objected on the ground 
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that it was the first time any allegation had been 
made that the nursing staff was inadequate in num- 
ber, and that the defendants had not prepared nor 
offered any evidence on that issue. The District 
Court denied plaintiff’s motion. 

Section 25-852, R. R. S. 1948, provides that the 
court, in furtherance of justice, may amend any 
pleading, when the amendment does not change sub- 
stantially the claim or defense, by conforming the 
pleadings or proceeding to the facts proved. Such 
an amendment may be made even after the evi- 
dence has been closed in an appropriate case. 
Swartz v. Peterson, 199 Neb. 171, 256 N. W. 2d 681. 

The decision to allow or deny the proposed amend- 
ment rests in the sound discretion of the trial court. 
State Securities Co. v. Corkle, 191 Neb. 578, 216 N. W. 
2d 879. 

The defendants had no opportunity to defend 
against an allegation of inadequate staffing. In ad- 
dition to that fact, the testimony failed to establish a 
standard as to the number of nurses required to staff 
a special nursery of the kind involved here. There 
is no evidence as to what other hospitals did with 
respect to the number of staff, nor any criteria for 
determining staffing numbers. The evidence failed 
to support the proposed amendment. The District 
Court properly exercised its discretion and con- 
cluded that the facts did not justify the amendment, 
and overruled plaintiff's motion. 

The plaintiff next contends that the court erred in 
failing to instruct the jury as to each of the specific 
acts of negligence charged against the defendant 
hospital and the defendant doctor in plaintiff’s plead- 
ings and, instead, improperly summarized those al- 
legations in instruction No. 2. In essence, plaintiff 
contends that the allegations of negligence pleaded 
should have been submitted to the jury as pleaded, 
and that the summarization was unfair. 

This court answered a similar contention in Mar- 
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quardt v. Nehawka Farmers Coop. Co., 186 Neb. 494, 
184 N. W. 2d 617. We said: ‘‘As we examine this 
record, the substance of this contention is that the 
trial court should have submitted to the jury the al- 
legations of the plaintiff's petition in haec verha. 
This court has consistently condemned such a prac- 
tice and has placed the duty upon the trial court to 
properly analyze, summarize, and submit the sub- 
stance of the numerous allegations of negligence in 
tort petitions.’’ 

The allegations of negligence set out by the court 
in instruction No. 2 summarized the allegations of 
plaintiff's petition. Instruction No. 2 included alle- 
gations that the defendant doctor had ordered too 
high a concentration of oxygen for too long a period 
of time, and had failed to make timely and appropri- 
ate examinations and tests while the plaintiff was 
being administered a high level of oxygen. Instruc- 
tion No. 2 properly analyzed and summarized plain- 
tiff’s allegations, and fairly presented them to the 
jury. There is no merit in plaintiff’s contention as to 
instruction No. 2. 

Plaintiff also contends that the trial court com- 
mitted prejudicial error in instruction No. 14 by 
stating that the standard of care applicable to the 
defendant doctor was that ordinarily possessed by 
doctors ‘‘in the community or similar community 
where he practices.’’ The contention is that the 
phrase ‘‘where he practices’’ was improperly placed 
and was, therefore, misleading and prejudicially er- 
roneous. 

The plaintiff is correct that the phrase is gram- 
matically misplaced, but it is unrealistic to argue 
that the inadvertent error in that one instruction 
might have confused or misled the jury. The other 
instructions refer to medically acceptable standards 
‘in this or a similar community”’ in six separate 
specific instructions, including separate instructions 
with respect to burden of proof, both as to hospitals 
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and doctors. Only instruction No. 14 contained the 
misplaced additional phrase. There is no indication 
in the record that the jury could have been confused 
or misled by the misplaced phrase. The meaning of 
an instruction and not its phraseology is the impor- 
tant consideration. Where the meaning of an in- 
struction is reasonably clear, it is not prejudicially 
erroneous. An inadvertent grammatical error in an 
instruction is harmless error if it is clear from the 
instruction itself and the other instructions given 
that the jury was not confused or misled by the 
error. Leonhardt v. Harimon, 185 Neb. 224, 174 N. 
W. 2d 926. Instruction No. 14 was reasonably clear, 
.and the grammatical error was harmless and not 
prejudicial. 

Finally, plaintiff contends that instruction No. 16 
was prejudicially erroneous. Instruction No. 16 was 
requested by the defendant, Dr. Wax. The complete 
instruction is: ‘‘The testimony of other physicians 
that they would have followed a different course of 
treatment than that followed by the defendant, Dr. 
James Wax, or a disagreement of doctors of equal 
skill and learning as to what the treatment should 
have been, does not establish negligence. It is not 
enough merely to present the testimony of a doctor 
who would have acted differently, or who is willing 
to express the opinion that treatment should have 
been performed differently.’’ 

Instruction No. 16 is taken directly from Kortus v. 
Jensen, 195 Neb. 261, 237 N. W. 2d 845. In the context 
of the Kortus case the statement of law was correct, 
but in the context of the present case it is inapplica- 
ble and misleading. In the Kortus case there was a 
directed verdict in favor of the defendant doctor 
which this court affirmed because the evidence 
failed to establish the generally accepted and recog- 
nized standard of medical care and skill in the par- 
ticular community, and failed to show that the de- 
fendant doctor negligently departed from that stand- 
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ard, other than to show that his technique differed 
from that of plaintiff's doctor. The abstract state- 
ment of law was correct in the context of the Kortus 
case, but.it is inaccurate, misleading, and erroneous 
as a jury instruction in this case. It is apparent that 
statements of law applicable in a case in which the 
evidence fails to establish a prima facie case for 
submission to a jury are ordinarily inappropriate as 
instructions in a case in which a prima facie case 
has been established and the issues are to be sub- 
mitted to a jury. The statements of law contained in 
instruction No. 16 are not applicable where there is 
ample medical testimony as to the acceptable medi- 
cal standard in the community, and are incomplete . 
in any event. 

The District Court had instructed the jury as to the 
duty of the defendants to use reasonable care and 
the standard of reasonable care in Omaha or similar 
communities, as well as instructing upon the burden 
of proof resting on the plaintiff. Those instructions 
were followed by instruction No. 16. The plaintiff’s 
evidence of negligence was largely the testimony of 
doctors that they would have acted differently than 
the defendant doctor, or that the treatment by the 
defendant doctor should have been performed differ- 
ently. Instruction No. 16, in practical effect, per- 
mitted the jury to infer that such testimony did not 
establish negligence and was not enough to establish 
the plaintiff’s case. Instruction No. 16 was errone- 
ous under the facts of this case. It was prejudicial 
to the plaintiff only as to her cause of action against 
the defendant doctor, however, and, by its own 
terms, did not apply to any negligence of the hos- 
pital. 

The primary response to plaintiff's attack on in- 
struction No. 16 is the contention that plaintiff can- 
not complain of that particular error because her 
motion for new trial failed to specify the number of 
the instruction but asserted, among other grounds, 
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that the court ‘‘erred severally in overruling each of 
plaintiff's objections to the instructions given.’’ The 
defendants rely on a former rule that if a motion for 
new trial attacks instructions as a group, the assign- 
ment of error would not be considered if any one of 
the instructions in the group was properly given. 

The record establishes that at the instruction con- 
ference the plaintiff objected extensively to the giv- 
ing of instruction No. 16, and also presented a re- 
quested instruction, which was refused, which might 
have counterbalanced instruction No. 16. The mo- 
tion for new trial was argued on two occasions and 
briefed. There is no contention that the issues in- 
cluded in the giving of instruction No. 16 were not 
presented and argued on the motion for new trial. 

The rule relied on by defendants was discarded in 
Klause v. Nebraska State Board of Agriculture, 150 
Neb. 466, 35 N. W. 2d 104. In that case we held that 
where a motion for a new trial assigned error to a 
group of instructions, it will be deemed to have as- 
signed error separately as to each instruction con- 
tained within the specified group. While it would 
have been preferable to refer to the instructions 
more specifically in the motion for new trial, we be- 
lieve the reference to the instructions to which plain- 
tiff had objected at trial was a sufficient assignment 
of error under the facts of this case. 

For the reasons stated, the judgment in favor of 
the defendant Bishop Clarkson Memorial Hospital 
was correct and is affirmed. The judgment as to 
the defendant James I. Wax is reversed and the 
cause is remanded for further proceedings. 

AFFIRMED IN PART, AND IN 
PART REVERSED AND REMANDED. 
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ROLAND F’, WAITE, APPELLEE, V. RON SALESTROM ET AL., 
APPELLANTS, IMPLEADED WITH OZARK SKYRISE, 
LTD., APPELLEE. 

266 N. W. 2d 908 


Filed June 21, 1978. No. 41549. 


1. Equity: Evidence: Witnesses. While this court tries equity cases 
de novo, when evidence on a material question of fact is in irrecon- 
cilable conflict, this court will, in determining the weight of the evi- 
dence, consider the fact that the trial court observed the witnesses 
and their manner of testifying and must have accepted one version 
of the facts rather than the opposite. 

2. Equity: Contracts: Reformation. Equity will decree reforma- 
tion of a contract for a mistake only if the mistake is mutual. 

3. Contracts: Reformation: Intent. The right of reformation pre- 
supposes that the instrument does not express the true intent of the 
parties and the purpose of reformation is to make an erroneous in- 
strument express the real agreement. If the parties have not come 
to a complete mutual understanding of all the essential terms of the 
bargain, there is no standard to which the writing can be con- 
formed. : 

4. Equity: Contracts: Reformation: Fraud. Equity may also 
grant reformation to conform to the antecedent agreement of the 
parties where there is mistake on one side and fraud or inequitable 
conduct on the other. 

5. Contracts: Reformation: Evidence. To warrant reformation of a 
written instrument, the evidence must be clear, convincing, and 
satisfactory. A mere preponderance of the evidence is not suffi- 
cient. 

6. Contracts: Reformation. Mere carelessness is not necessarily a 
defense to an action for reformation. 

7. Equity: Contracts: Reformation. A failure to disclose a change 
made in a written instrument, which change modifies the prior 
agreement, may be such inequitable conduct as will, together with 
mistake on the part of the other party, justify reformation. 

8. Judgments. The setting aside of a default judgment of one co-ob- 
ligor does not ipso facto set aside the judgment against the other 
where the obligations are joint and several. 


Appeal from the District Court for Douglas Coun- 
ty: JOHN C. BURKE, Judge. Affirmed as modified. 


David J. Lanphier and McGill, Koley, Parsonage 
& Ryan, for appellants Salestrom. 


Abrahams, Kaslow & Cassman, for appellee Waite. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


CLINTON, J. 

This action was begun in the District Court by Ro- 
land F. Waite, appellee here, for reformation of and 
recovery of a money judgment upon a promissory 
note of which he was the holder and payee, and of 
which the defendants, Ron Salestrom, Philip 
Gardner, and their spouses were the makers. The 
purpose of the reformation was to strike from the 
note the following words: ‘‘without recourse except 
to the property covered by the T.D. Signed as Gen- 
eral Partners for Ozark Skyrise, Ltd.’’ The defend- 
ants defaulted and the court granted the requested 
reformation and rendered a money judgment for the 
principal amount of the note in the sum of $100,000, 
plus accumulated interest. The default judgment 
against Gardner and spouse was, on a motion, set 
aside and, after trial upon an amended petition nam- 
ing only the Gardners as parties defendant, the court 
entered judgment granting the same relief as in the 
judgment which had been set aside. 

The Gardners appeal to this court and make and 
argue various assignments of error which we sum- 
marize as follows: (1) Reformation should be de- 
nied because the plaintiff was guilty of overreaching 
in the antecedent real estate transaction for which 
the note was given. (2) The note was not subject to 
reformation because there was no mutual mistake 
and no antecedent contract between the parties to 
the note on which the minds of the parties had met 
and therefore no contract to be rectified. (3) The 
evidence is insufficient to support the judgment of 
reformation. 

The defendants Salestrom did not at any time 
move to set aside the default judgment as to them, 
but did, after the trial of the cause against the Gard- 
ners and on the same day on which the Gardners 
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filed their motion for new trial, file a motion for 
judgment notwithstanding the verdict. Their 
motion was overruled and they filed notice of ap- 
peal. As to this appeal, Waite has filed a motion to 
dismiss because the judgment against Salestrom 
had become final and the notice of appeal was un- 
timely, therefore this court has no jurisdiction. We 
reserved ruling on that motion pending oral argu- 
ments in this court. Salestroms here contend that 
the setting aside of the default judgment against 
Gardners ipso facto resulted in setting aside the 
judgment against them and they further contend 
that the contentions made by Gardners are good de- 
fenses as to the judgment against them. 

It is necessary to state some background facts. 
About September 1974, the plaintiff, who was the 
owner of 23 acres of land near the Lake of the 
Ozarks in the State of Missouri, granted, for the sum 
of $5,000, to the defendant Salestrom, an option for a 
period of 67 days from September 25, 1974, to pur- 
chase the 23 acres for the sum of $300,000 payable: 
$5,000 by application of the option payment; $45,000 
December 16, 1974; $100,000 March 1, 1975; and 
$150,000 January 2, 1976. In order to finance the pur- 
chase of the property and its proposed development 
as a condominium hotel with recreational facilities, 
Salestrom and Gardner formed a limited partner- 
ship under the laws of Nebraska known as Ozark Sky- 
rise, Ltd., in which the two were the only general 
partners. Salestrom and Gardner exercised the op- 
tion and made the December 16th payment of 
$45,000, took title in their individual names as joint 
tenants and executed and delivered to Waite a 
promissory note for the balance owing of $250,000 
payable as provided in the option agreement, and se- 
cured the note by a first deed of trust to Waite. The 
note was executed by each as ‘‘Trustee and Individ- 
ually.’’ 

The option agreement provided that Waite would 
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‘subordinate land to lender when 50% of price is 
paid, plus $45,000.’’ 

The $100,000 installment came due and was un- 
paid. Salestrom and Gardner arranged to borrow 
the sum of $150,000 from Paul Myers and Henry Rob- 
ertson. Waite, by letter to the latter parties, agreed 
to subordinate the remaining $100,000 balance to the 
lien of these proposed lenders. 

The necessary instruments were prepared to ac- 
complish the transaction in a somewhat different 
manner than the option and the letter contemplated. 
Instead of a subordination agreement, it was agreed 
that Waite would release his first deed of trust; that 
Salestrom and Gardner would execute to Myers and 
Robertson a first deed of trust, together with a note 
for $150,000. The proceeds of this loan would be paid 
to Waite. Gardner and Salestrom would execute a 
second deed of trust to Waite, together with a new 
note for $100,000 evidencing the balance owing him. 

The instruments to accomplish the above purposes 
were prepared by a firm of attorneys in Missouri 
who considered that they were representing all par- 
ties. The proposed note to Waite from Salestrom 
and Gardner was in a usual form and contained no 
unusual provisions and indicated that it was secured 
by ‘‘D/T on lands in 16-39-16.’’ A copy of this note 
was, previous to its execution, examined by Waite’s 
Omaha attorney and approved. Salestrom then took 
the original of the instruments, including the notes 
in which Myers and Robertson were payees, the 
related deed of trust, and the note to Waite with the 
related second deed of trust, to California to cause 
them to be executed by Gardner and his spouse. Be- 
fore the Gardners executed the note, they, on the ad- 
vice of a California lawyer, caused to be typed in the 
lower left hand of the Waite note the words, ‘‘without 
recourse except to the property covered by the 
T.D.’”’ Gardner understood that by so doing he was 
relieving himself of any personal liability. Sales- 
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trom and his spouse executed the note after the 
change was made. Gardner acknowledges that he 
did not notify Waite of the change. He contemplated 
that if the change was not satisfactory, Waite would 
see it and object and then the matter could be re- 
solved. There is a direct conflict in the testimony as 
to whether Salestrom informed Waite of the modifi- 
cation. 

In any event, on a day in May of 1975, Salestrom 
took the instruments to the office of the attorney in 
Camdenton, Missouri. The attorney, Waite, Sales- 
trom, and a real estate broker, who was not an inter- 
ested party, were present. There Waite executed a 
release of the first deed of trust and received pay- 
ment of $150,000. Details of evidence relative to the 
closing will be discussed later when we consider the 
second and third assignments of error. 

Gardners first contend that reformation, being a 
discretionary remedy, should be denied because the 
sale by Waite to Salestrom and Gardner was tainted 
by overreaching in that Waite paid only $60,000 for 
the property in 1971 and represented that he had 
paid $220,000 for it. The price paid by Waite is not 
disputed. The court found that there was no over- 
reaching by Waite in the sale or the subsequent fi- 
nancing. That finding is clearly supported by the 
evidence. Gardner and Salestrom were experienced 
dealers in real estate. They had adequate oppor- 
tunity to and did examine and investigate the land 
before the option was exercised. Whether Waite 
misrepresented the sales price to a third party who 
was arranging the loan from Myers and Robertson 
is a subject of sharp dispute. In any event, this oc- 
curred long after the sales. It is not contended that 
he made any representation directly to Gardner and 
Salestrom. They made no complaint of this kind un- 
til after suit was filed. The evidence indicates that 
the price paid by Salestrom and Gardner was appro- 
priate and reasonable for the type of development 
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they proposed, namely, a six to seven million dollar 
Sheraton condominium hotel. The evidence indi- 
cates that a primary reason for failure of the project 
was the miscalculations made by Salestrom and 
Gardner on the feasibility of the sewage disposal fa- 
cilities which they contemplated. 

While this court tries equity cases de novo, when 
evidence on a material question of fact is in irrecon- 
cilable conflict, this court will, in determining the 
weight of the evidence, consider the fact that the 
trial court observed the witnesses and their manner 
of testifying and must have accepted one version of 
the facts rather than the opposite. Lortscher v. 
Winchell, 178 Neb. 302, 183 N. W. 2d 448. The evi- 
dence supports the finding of the District Judge that 
there was no overreaching in the sale by Waite to 
Salestrom and Gardner. 

We now turn to the question of whether there was 
an antecedent agreement to which reformation of 
the note should be made to conform. Equity will de- 
cree reformation of a contract for a mistake only if 
the mistake is mutual. Lortscher v. Winchell, su- 
pra. The right of reformation presupposes that the 
instrument does not express the true intent. of the 
parties and the purpose of reformation is to make an 
erroneous instrument express the real agreement. 
If the parties have not come to a complete mutual 
understanding of all the essential terms of the bar- 
gain, there is no standard to which the writing can 
be conformed. Westhaven Properties, Inc. v. Pahl, 
183 Neb. 355, 160 N. W. 2d 168. Equity may also 
grant reformation to conform to the antecedent 
agreement of the parties where there is mistake on 
one side and fraud or inequitable conduct on the 
other. Neary v. General American Life Ins. Co., 140 
Neb. 756, 1 N. W. 2d 908; Shurtleff v. Albert Pick & 
Co., 103 Neb. 414, 172 N. W. 46; Hugo v. Erickson, 110 
Neb. 602, 194 N. W. 723. To warrant reformation of a 
written instrument, the evidence must be clear, con- 
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vincing, and satisfactory. A mere preponderance of 
the evidence is not sufficient. Westhaven Proper- 
ties, Inc. v. Pahl, supra; Neary v. General Ameri- 
can Life Ins. Co., supra; Lortscher v. Winchell, 
supra. 

We now examine the evidence in the light of these 
principles. Gardner was personally liable on the 
original note. Of this there is no doubt, despite his 
claim that he understood under California law he 
was not personally liable on a purchase money 
mortgage. The original contract contemplated sub- 
ordination of the trust deed of Waite to a new lender 
when $195,000 of the purchase price had been paid. 
The effect of that event would be that Gardner would 
still remain personally liable. In that case, only 
Waite’s security would take a second position. While 
the agreement was later modified as to form, i.e., 
new notes and new trust deeds with changed posi- 
tions would be given, its substance and effect was 
still the same as originally contemplated. Gardner 
does not assert that he ever had any agreement with 
Waite that he would be released from personal lia- 
bility. He recognized otherwise for he testified: ‘‘I 
felt that when Waite saw the note he would contact 
me.” It is not without significance that Gardner 
and Salestrom were not in a position to demand any 
changes in the original agreement. They were in 
default. They needed the Myers and Robertson 
money if they were to maintain their equity and 
have any chance of developing the property. 

The remaining questions are, does the evidence 
satisfactorily show that there was a mistake on 
Waite’s part, and inequitable conduct on the part of 
Gardner? We take these questions in order. 

Waite testified that he attended the closing in 
Camdenton, Missouri, only to sign the deed of re- 
lease of the first trust deed and that he did this be- 
cause he was going to be in the area anyway. The 
new note (a copy of the original as first drafted) had 
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been examined and approved by his Omaha attor- 
ney. He had no reason to believe any change would 
be made before it was executed by the promissors. 
He testified that at the closing he did not examine 
the note or deed of trust. Waite saw and signed only 
the deed of release. The attorney who earlier pre- 
pared the instrument testified that he examined the 
various instruments to be sure they were signed and 
that the notarizations were properly completed. He 
did not note the change in the note made by Gard- 
ner, nor call it to Waite’s attention. These were ex- 
amined by and left with the attorney for recording. 
He later caused the Waite trust deed to be recorded 
and the original note to be stamped for identification 
as required by Missouri law. These instruments 
were later mailed to Waite and he placed them in his 
safe deposit box. When Salestrom and Gardner 
failed to make the $100,000 payment when due, Waite 
removed the instruments from safekeeping and then 
for the first time noticed the change. This action 
was then begun. 

Salestrom, in his testimony, implied that he 
showed the changed note to Waite at some uncertain 
time and place before closing. This was denied by 
Waite. Salestrom’s testimony is vague and lacking 
in credibility. His testimony was impeached by 
prior contradictory statements. He admits that he 
probably did not want to tell the Missouri attorney 
about the alteration in the note. He does not claim 
that there was any agreement for release from per- 
sonal liability. It is worthy of mentioning that the 
executed copies of the note which were attached to 
the recorded trust deed did not bear the alterations 
made by Gardner and which were stricken by the 
court’s reformation. 

Waite may have been careless in not personally 
checking the instruments for change. Mere careless- 
ness, however, is not necessarily a defense to an ac- 
tion for reformation. Lippire v. Eckel, 178 Neb. 643, 


232 NEBRASKA REPORTS [VOL, 201 


Waite v. Salestrom 


134 N. W. 2d 802; Story v. Gammell, 68 Neb. 709, 94 
N. W. 982. 

Was Gardner guilty of inequitable conduct? The 
trial court found that under the circumstances of the 
case since Gardner made material changes in the 
note after it was delivered to him, he had a duty to 
speak to bring the changes to the attention of the 
plaintiff or his counsel. Gardner did not send the 
note to either Waite or Waite’s attorney. He en- 
trusted it to Salestrom, his general partner. Gard- 
ner had no reason to know whether Waite would be 
present at the closing. Waite testified he had not 
planned to be present, but was in the area anyway so 
attended for the purpose of signing the release 
rather than handling that part of the transaction by 
mail. 

A failure to disclose a change made in a written 
instrument, which change modifies the prior agree- 
ment, may be such inequitable conduct as will, to- 
gether with mistake on the part of the other party, 
justify reformation. Cases in point are: Hugo v. 
Erickson, supra; Kaufmann v. Woodard, 24 Wash. 
2d 264, 163 P. 2d 606; Guastella v. Wardell (Miss.), 
198 So. 2d 227; National Savings & Loan Assn. v. 
Cook, 183 Ark. 503, 36 S. W. 2d 671; Tokio Marine & 
Fire Ins. Co. v. National Union Fire Ins. Co., 91 F’. 2d 
964. The evidence and the law fully justified the 
court’s finding that Gardner’s conduct was, under 
the circumstances, inequitable. 

We note in passing that had the note transaction 
been an original transaction so that the alteration 
might have been considered a counteroffer by Gard- 
ner, the situation would, of course, have been quite 
different and different principles might be applica- 
ble, but that is not this case where an antecedent 
agreement was being implemented. 

We note one further matter. Mrs. Gardner was 
not a party to the original agreement and had not 
signed the $250,000 note. As to her, there was no 
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previous agreement to which reformation could be 
made to conform. As to her, the court erred in 
granting reformation and the judgment against her 
is set aside. 

The remaining matter for consideration is the ap- 
pellee’s motion to dismiss the appeal of the Sales- 
troms. The latter did not move at any time to set 
aside the judgment. They filed no pleading assert- 
ing a meritorious defense. Salestrom testified at 
trial as a witness for Gardner. It is evident that he 
had no defense on the merits separate from that of 
Gardner. Under the provisions of section 3-118(e), 
U. C. C., the liability of the makers of the note is 
joint and several. Sturgis, Cornish & Burn Co. v. 
Miller, 79 Neb. 404, 112 N. W. 595, upon which Sales- 
troms rely for the proposition that the setting aside 
of the judgment against Gardner ipso facto set 
aside the judgment against them, is not in point. 
The cited case involved a judgment against princi- 
pal and surety and the judgment against the princi- 
pal was set aside. Liability of the surety, of course, 
depended upon the liability of the principal. That is 
not this case where the liability is joint and several. 
The judgments were not an entirety. The judgment 
against Salestrom had become final. There was no 
timely appeal. The motion to dismiss the appeal of 
Salestroms is granted. 

AFFIRMED AS MODIFIED, 


THE DANISH VENNERFORNING AND OLD PEOPLES HOME, 
A NEBRASKA CORPORATION, APPELLEE, V. STATE 
OF NEBRASKA, DEPARTMENT OF ROADS, 
APPELLANT. 
266 N. W. 2d 914 


Filed June 21, 1978. No. 41715. 


Eminent Domain: Property: Damages: Time. When property has 
been taken or damaged for a public use, the owner is entitled to re- 
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cover as compensation the difference between the value of such 
property immediately before and immediately after the completion 
of the improvement from which the injury results. 


Appeal from the District Court for Douglas Coun- 
ty: SAMUEL P. CANIGLIA, Judge. Reversed and re- 
manded. 


Paul L. Douglas, Attorney General, Warren D. 
Lichty, Jr., and John E. Brown, for appellant. 


Harry H. Foulks and James B. Miller of Farnham 
& Moylan, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, C. THOMAS, J. 

This is an appeal from an award of damages by 
the District Court for the impairment of the access 
rights of the plaintiff-appellee by the defendant- 
appellant. This case has been before this court 
previously. See Danish Vennerforning & Old Peo- 
ples Home v. State, 191 Neb. 774, 217 N. W. 2d 819. 
On that occasion we vacated an order of the District 
Court which directed the State to remove an access 
road it had constructed to plaintiff's park and to 
build an access road at a designated location. We 
remanded the cause to the District Court for deter- 
mination of damages resulting from defendant’s tak- 
ing or damaging of access rights. This is an appeal 
from an award to plaintiff on remand of $62,060. We 
reverse. 

In the process of relocating a street, the defendant 
destroyed the access road leading to plaintiff’s park. 
The defendant built a new access road which the 
plaintiff contends substantially impairs its right to 
access. In the prior opinion, this court noted that 
while the defendant did not acquire any access 
rights of the plaintiff under its petition for condem- 
nation, the defendant had the authority to condemn 
the access rights and thought it had done so. We 
found possession of the access rights to be necessary 
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and proper for the public use and confirmed the tak- 
ing. We remanded the cause to the District Court 
solely to determine the amount of damages which 
resulted from the State’s taking or damaging of ac- 
cess rights. 

On remand, the District Court held that the de- 
fendant’s taking of the original access rights were 
unlawful, quieted title to those rights in the defend- 
ant, and determined that the quieting of title would 
diminish the market value of plaintiff’s property in 
the sum of $62,060. The damages were assessed as 
of the date of trial, April 19, 1977. 

The determination of damages being the sole issue 
on remand, it was improper for the District Court to 
make any finding regarding the legality of the de- 
fendant’s original taking of the access rights. In as- 
sessing damages, it was error for the trial court to 
determine damages as of the date of trial rather 
than the date of taking. When property has been 
taken or damaged for a public use, the owner is enti- 
tled to recover as compensation the difference be- 
tween the value of such property immediately be- 
fore and immediately after the completion of the im- 
provement from which the injury results. See, Chi- 
cago, R. I. & P. Ry. Co. v. O’Neill, 58 Neb. 239, 78 N. 
W. 521; Deitloff v. City of Norfolk, 183 Neb. 648, 163 
N. W. 2d 586. 

The judgment is reversed and the cause is re- 
manded to the District Court for a determination of 
damages as of the date of taking. 

REVERSED AND REMANDED, 


Rick L, KUDERA, APPELLANT, V, MINNESOTA MINING AND 
MANUFACTURING COMPANY, ALSO KNOWN AS 
3M COMPANY, APPELLEE. 
266 N. W. 2d 915 
Filed June 21, 1978. No. 41728. 
Workmen’s Compensation: Appeal and Error. In an appeal from 
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the Workmen’s Compensation Court, the Supreme Court is not free 
to welgh the facts anew. The standard of review accords to the 
findings of the compensation court the same force and effect as a 
jury verdict in a civil case and will not be set aside unless clearly 
wrong. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Hutton & Garden, for appellant. 


Deutsch, Jewell, Otte, Gatz, Collins & Domina, for 
appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, C. THOMAS, J. 

This is a workmen’s compensation case. At the 
first hearing, the plaintiff was found to have suffered 
an injury to the muscles of his right shoulder while 
pulling scrap plastic from a pile preparatory to in- 
serting it into a grinding machine. The judge or- 
dered the medical expenses paid, but found that the 
plaintiff had suffered no disability. The plaintiff ap- 
pealed to the full tribunal. The decision of the one- 
judge court was affirmed by a majority of the three- 
judge panel, Judge Buchholz dissenting. We affirm. 

The plaintiff suffered an injury on April 28, 1976, 
for which he was treated. The plaintiff’s employ- 
ment was terminated shortly thereafter. The par- 
ties dispute the reasons. Plaintiff asserts that he 
was unable to perform the work required of him, by 
reason of severe pain. The defendant asserts that 
the plaintiff was fired for repeated tardiness. 

The plaintiff’s evidence is that since the accident 
he has suffered continual and unremitting pain, and 
that he has been disabled since the injury. Plaintiff 
was first treated by Dr. Joseph David, Jr., on April 
28, 1976. Dr. David testified that he found no evi- 
dence of injury on X-rays, but that the muscles 
around the shoulder were extremely tender. The 
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plaintiff was told to rest the shoulder and was given 
pain pills. He again saw the plaintiff on September 
3, 1976. The plaintiff complained of continued ten- 
derness in the muscles. A drug to reduce tender- 
ness was given to plaintiff. On October 12, 1976, no 
improvement being shown, the plaintiff was referred 
to Dr. Charles E. Henkel, an orthopedist. At that 
time, Dr. David felt that the plaintiff could not re- 
turn to work. Dr. Henkel did not testify. 

Dr. Thomas L. Workman, a chiropractor, testified 
that he first saw the plaintiff on May 13, 1977, for an 
unrelated low back injury. At the request of plain- 
tiff, he examined his shoulder. The plaintiff recited 
the injury of April 28, 1976, and a history of intense 
pain since that time. Dr. Workman testified that no 
objective findings were discovered but that plaintiff 
was ‘‘totally disabled.’’ The plaintiff was depressed 
by his inability to work and was referred to Dr. 
Daryl Stephenson, a psychiatrist in Yankton, South 
Dakota. Dr. Stephenson did not make a physical ex- 
amination, but took the plaintiff’s history on July 19, 
1977. In his opinion, based on reasonable psychi- 
atric certainty, the plaintiff suffered a disability and 
has not been able to work since that time. 

The defendant produced the evidence of Dr. Jo- 
seph F. Gross, M. D., an orthopedic surgeon, who 
testified that he examined the plaintiff on June 3, 
1977. Essentially the physical examination was 
negative. Dr. Gross described at length a test for 
“scapulohumeral rhythm.” The test involves the 
full range of movement of the shoulder, and is de- 
scribed by Dr. Gross as ‘‘a very accurate test.’’ 
The completion of the movements is apparently in- 
dicative of a lack of pain in the shoulder area. Dr. 
Gross testified as follows: ‘‘Q What were your find- 
ings in that regard with Mr. Kudera? A He hada 
normal scapulohumeral rhythm on both sides. Q 
Did you find any reason why Mr. Kudera could not 
carry on his usual employment? A No, sir. * * * 
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Q In short, you could find nothing wrong with him, 
is that right, at the time you saw him. A That is 
right.’””, (Emphasis supplied.) 

This court is not free in workmen’s compensation 
cases to weigh the facts anew. Our standard of re- 
view accords to the findings of the compensation 
court the same force and effect as a jury verdict ina 
civil case and will not be set aside unless clearly 
wrong. See, § 48-185, R. S. Supp., 1976; Hyatt v. Kay 
Windsor, Inc., 198 Neb. 580, 254 N. W. 2d 92. 

The presence or absence of pain where no physical 
cause can be discovered is obviously a factual ques- 
tion. Whether this court would agree with the dis- 
sent, that the physical pain was present, and is dis- 
abling, were we free to review the evidence de novo, 
is speculative. Strong evidence indicates the pain is 
real, but substantial evidence supports the compen- 
sation court’s decision. We are bound by that fac- 
tual decision, since it is not clearly wrong. 


AFFIRMED, 


JOSE CAMARILLO, APPELLEE, V. lOwA BEEF 
PrRocsssors, INc., APPELLANT. 
266 N. W. 2d 917 


Filed June 21, 1978. No. 41763. 


1. Workmen’s Compensation: Burden of Proof. An award of work- 
men’s compensation benefits cannot be based alone on speculation 
and conjecture and if an inference favorable to the claimant can 
only be reached on the basis thereof, then he cannot recover. 

An award for permanent disability cannot be 

based on mere possibilities. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Reversed and remanded with directions. 


Smith, Smith & Boyd, for appellant. 


Roman de la Campa, for appellee. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, C. THOMAS, J. 

This is an appeal from a decision of a three-judge 
panel of the Workmen’s Compensation Court. It af- 
firmed in part and modified in part a decision of the 
one-judge court. On September 30, 1975, the plaintiff 
Jose Camarillo was an employee of the defendant- 
appellant Iowa Beef Processors, Inc. The plaintiff 
was engaged in pulling tenderloins at the defend- 
ant’s plant at Dakota City, Nebraska. The job in- 
volved the use of a hook in the left hand and a knife 
in the right hand, pulling the tenderloin and cutting 
it from the carcass. Plaintiff testified that he had 
worked for more than a year at this job. He pulled 
approximately 600 to 700 tenderloins a day. The 
plaintiff describes his injury as follows: ‘‘I get the 
last piece of meat, so you have to be done with the 
last piece so you can go out to break. And then I get 
one that was real heavy and halfway froze, and I get 
close to pull with my hand, and I get close with that, 
and when I pull you have to open so it don’t cut the 
meat * * *, 

‘“‘So I went to break and when I came back I just 
started feeling, oh, like a sharp pain there, and I told 
the foreman if I can go to see the nurse. He told me 
no, because he don’t have nobody to relieve me ‘til 
— Well, sometime that day he let me go. So I went 
to see the nurse and she say, ‘Well, you better see 
the doctor.’ ’’ 

The plaintiff was examined by Dr. E. M. Mum- 
ford. The doctor’s diagnosis was a ‘‘Mild carpal 
tunnel syndrome, perhaps also ulnar nerve compres- 
sion, secondary to synovitis which indirectly was 
due to aggravation of pre-existing old avulsion frac- 
ture of the tip of the ulna associated with some distal 
ulnar radial sprain.’’ The plaintiff continued to be 
treated by Dr. Mumford until October 1976. In Jan- 
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uary 1977, Dr. Mumford made the following notation 
on a statement for services: ‘‘PROGRESS RE- 
PORT: Released to return to work. No Restric- 
tions. Need not return unless having trouble.’’ On 
May 19, 1976, Dr. Mumford reported: ‘‘This patient 
has no permanent partial disability as a result of the 
sprain of his radius and ulna, however, he does have 
a congenital wrist which could continue to cause him 
symptoms.”’ 

The plaintiff, who testified that he had worked 
continually except for short periods of time for lay- 
offs and a short period of disability after the initial 
incident, consulted Dr. John J. Dougherty, an ortho- 
pedist. Dr. Dougherty first saw the plaintiff on No- 
vember 11, 1976. He testified that the plaintiff 
stated that he had injured his left wrist in September 
of 1975 while pulling meat. The plaintiff was com- 
plaining of pain in his wrist, especially if he twisted 
it. The X-rays disclosed that the tip of the ulnar sty- 
loid was loose and a small piece of bone was discov- 
erable in the fracture. After the application of first 
a splint, and then a cast, provided no apparent re- 
lief, surgery was recommended. Subsequently a 
surgical process was undertaken by Dr. Dougherty 
which removed the broken piece of bone from the 
wrist. Dr. Dougherty testified that in his opinion the 
fracture of the bone fragment was an old injury, at 
least 2 years old at the time of his first examination 
of the plaintiff in November 1976. He further testi- 
fied that the plaintiff had a permanent partial disa- 
bility of the wrist of 10 percent. Based on this evi- 
dence, Dr. Dougherty further testified in response to 
the question of the plaintiff’s counsel: ‘‘I have only 
one final question, Doctor. You mentioned that the 
cause of the sickness of Mr. Camarillo could either 
be the congenital condition of his wrist or an acci- 
dent; Is that correct? A. Yes. Q. Do you think it 
could be a possible combination of both? A. Oh, I 
think that’s a possibility, yes.’’ Dr. Dougherty fur- 
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ther testified on cross-examination: ‘‘Q. So if you 
were gripping something like a meat hook with a 
hand and pulling on it, is it likely that you would 
cause a break or a fracture of that type? A. Well, 
I’d guess I’d have to answer not likely.”’ 

The single judge found that the plaintiff had suf- 
fered an accidental injury on September 30, 1975, 
and was entitled to compensation for a period of 7 
3/7 weeks for temporary total disability which had 
previously been paid by the defendant and was enti- 
tled to be paid for all medical services of Dr. E. M. 
Mumford. The singie judge further found that the 
evidence was insufficient to sustain a finding that 
the accident aggravated plaintiff's congenital condi- 
tion to the point of disability and need for surgical 
treatment. The judge’s decision was based on the 
principle that ‘‘this court may not engage in specula- 
tion or conjecture as to the precipitating cause of the 
plaintiff’s surgery.”’ 

On appeal, the majority of the three-man court 
found that: ‘‘In spite of Dr. Dougherty’s testimony, 
the evidence was uncontradicted that the plaintiff 
prior to September 30, 1975, used his left wrist ex- 
tensively in his work operations and had no diffi- 
culty with it whatsoever. Subsequent to the incident 
on September 30, 1975, when, according to the plain- 
tiff’s testimony, he felt a sharp pain in his left wrist 
while pulling beef tenderloins, plaintiff experienced 
continuous pain in his left wrist, which ultimately re- 
quired the surgery performed by Dr. Dougherty and 
produced a 10 per cent permanent partial disability 
of the left arm.’’ Judgment was entered according- 
ly. 
In his dissent, Judge Novicoff stated that when the 
plaintiff returned to work on December 1, 1975: 
‘“* * * there is no evidence that any disability in the 
plaintiff’s left wrist was due to, caused, or aggra- 
vated by the sprain he suffered on or about Septem- 
ber 30, 1975. To the contrary, all of the evidence in- 
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dicates that the plaintiff’s problems with his left 
wrist were due to a ganglion cyst not associated with 
a sprain and/or a loose piece of bone which probably 
occurred nine months prior to the September 30, 
1975, incident, and/or a congenital condition in the 
plaintiff's wrist. There is no evidence whatsoever 
that any of these conditions were caused or aggra- 
vated by the September 30, 1975, incident.’’ We 
agree with the dissent and reverse the judgment and 
remand the cause to the compensation court for re- 
instatement of the judgment of the one-judge court. 
The entire evidence on which the plaintiff seeks to 
rely is that of the testimony of Dr. John J. Dougher- 
ty. In Welke v. City of Ainsworth, 179 Neb. 496, 138 
N. W. 2d 808, this court held that an award of work- 
men’s compensation benefits cannot be based alone 
on speculation and conjecture, and, if an inference 
favorable to the claimant can only be reached on the 
basis thereof, then he cannot recover. At issue in 
that case was the causation of a herniated disk 
which was alleged to have been caused by a scuffle 
between the plaintiff, a police officer of the City of 
Ainsworth, and a person whom he was arresting 
some 8 months prior to the first discovery of the 
herniated disk. The opinion of Dr. Shiffermiller, the 
physician who originally treated the plaintiff-officer, 
was found by the court to be sufficient to justify a 
finding for the plaintiff. The testimony of the doctor 
stated that in his ‘opinion * * * disability was 
probably due toa scuffle.’ After reviewing the defi- 
nition of ‘‘probable,’’ a majority of this court found 
the proof sufficient to sustain the findings of the 
compensation court. Judge Carter dissented, say- 
ing: ‘‘The issues of this case have been decided 
many times by this court, making it unnecessary to 
cite cases other than our own. As the cases cited 
show, our interpretation on the use of possibility, 
probability, and speculation as evidence is of long 
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standing and has met with apparent legislative ap- 
proval.”’ 

The evidence in this case on behalf of the plaintiff 
does not even meet the standard of ‘‘probability” in 
Welke v. City of Ainsworth, supra. An award for 
permanent disability cannot be based on mere possi- 
bilities. Hamilton v. Huebner, 146 Neb. 320, 19 N. W. 
2d 552, 163 A. L. R. 1. 

The judgment of the three-man compensation 
court is reversed and the cause remanded with di- 
rections to reinstate the decision of the one-judge 
compensation court. 

REVERSED AND REMANDED WITH 
DIRECTIONS. 


AMELIA M, JOHNSON OBAN, APPELLANT, V. KEITH BE, 
BOSSARD, APPELLEE. 


267 N. W. 2d 507 
Filed June 28, 1978. No. 41418. 


1. Negligence: Verdicts. A motion for a directed verdict of liabil- 
ity encompasses not only the negligence of the defendant as a mat- 
ter of law, but also the causal connection between such negligence 
and the accident in question. 

2. Evidence: Verdicts. In considering a motion for a directed ver- 
dict, all controverted evidence and legitimate inferences there- 
from are resolved in favor of the party against whom the motion is 
directed. 

3. Motor Vehicles: Proximate Cause. The doctrine of sudden 
emergency applies only when an individual, first becoming aware 
of the emergency, is faced with a rapid choice of courses and se- 
lects one which deliberate judgment shows as negligent. 

4. Trial: Instructions: Appeal and Error. If a trial court gives an 
erroneous instruction, or erroneously gives an instruction, the rec- 
ord must establish such an error did not affect the result of the 
trial unfavorably to the party affected by such instruction. 


Appeal from the District Court for Antelope 
County: MERRITT C. WARREN, Judge. Reversed and 
remanded. 
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Patrick L. Cooney of McCormack, Cooney & Moo- 
ney, and Robert I. Eberly, for appellant. 


Kirk S. Blecha of Baird, Holm, McEachen, Peder- 
sen, Hamann & Haggart, for appellee. 


Heard before WHITE, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, and WHITE, JJ., and HASTINGS, 
District Judge. 


PER CURIAM. 

This case involves an action for personal injuries 
sustained in the crash of a private plane on August 
30, 1972. Plaintiff Oban was a passenger in the four 
passenger Cessna 182 aircraft owned and piloted by 
the defendant Bossard. The flight originated in Ne- 
ligh, Nebraska, with the ultimate destination Las 
Vegas, Nevada. The crash occurred in the Rocky 
Mountains near Eldora, Colorado. At the close of 
all the evidence, plaintiff moved for a directed ver- 
dict of liability, which motion was denied. The jury 
was instructed and, after deliberating, returned a 
verdict for the defendant. After plaintiff's motion 
for new trial was denied, this appeal followed. There 
are two assignments of error which have been prop- 
erly raised, preserved and argued in this appeal: 
(1) Whether the trial court erred in denying the mo- 
tion for a directed verdict; and (2) whether the trial 
court erred in instructing the jury on the doctrine of 
sudden emergency. Of course included within the 
latter is whether such error, if existing, was prejudi- 
cial or harmless. 

The defendant Bossard was a licensed private and 
commercial pilot. He obtained his private license in 
about 1967 and his commercial license in 1970. A 
minimum of 40 hours flight-time is required before 
an individual may be tested for a private license, 
and defendant indicated he had about 160 hours of 
flight-time when he obtained his commercial license. 
Some instrument flying is required before a com- 
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mercial license is issued, and such a license author- 
izes a pilot to carry passengers for hire. 

Defendant had prepared flight plans for three dif- 
ferent routes. On the morning of August 30, 1972, 
defendant checked with the Grand Island flight serv- 
ice about weather conditions, selected this particu- 
lar route, and activated his flight plan around 6 a.m. 
The plan called for a refueling stop in Grand Junc- 
tion, Colorado, but this was changed en route to 
Kremmling, Colorado, some 90 miles east, because 
the defendant felt his fuel supply might be marginal 
if extended to Grand Junction. Defendant had flown 
over mountains on four or five previous occasions, 
but never this particular route. The route had been 
selected by the defendant because of favorable 
weather conditions, but it was described by plain- 
tiff’s experts as the most difficult and dangerous of 
the routes available. Defendant was flying a VFR 
(visual flight rules) flight plan as opposed to an IFR 
(instrument flight rules) flight plan. 

Defendant testified he was flying a Victor 8 airway 
from Denver to Kremmling, a heading of about 260 
degrees. He had aboard the aircraft as navigational 
aids an IF'R chart and a Cheyenne sectional map. 
The IFR chart indicated a safe minimum altitude 
for this airway of 16,000 feet, and 14,900 feet was the 
minimum altitude at which radio communications 
were certain. The sectional map showed the highest 
terrain feature on the V-8 airway at 12,700 feet. De- 
fendant testified at the time of the crash he was 
somewhat north of the airway, and the highest ter- 
rain feature in the vicinity was at 11,500 feet. FAA 
regulations require a 500-foot elevation over the sur- 
face of uncongested areas except when landing or 
taking off. Defendant had flown by Denver at an al- 
titude of 8,500 feet and then began to climb to cross 
the mountains. Defendant testified and admitted in 
a deposition that about 10 minutes before the crash 
he was ‘‘struggling for altitude’ between 11,000 and 
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12,000 feet, and that he caught an updraft and felt he 
“had it made.’’ Defendant was unsure of his altitude 
immediately before the crash, but felt it was 12,500 
or 13,000 feet. A few seconds before the actual im- 
pact, the aircraft experienced a downdraft. Both 
the defendant, himself, and the plaintiff’s experts 
testified downdrafts should be expected on the east- 
erly slopes of these mountains, for the reason pre- 
vailing westerly winds spill over the mountains 
much as water spills over a dam. Defendant testi- 
fied he had experienced downdrafts before, but none 
as strong and violent as this one. The crash oc- 
curred approximately 30 to 40 miles west, and north, 
of Denver. 

The experts called by the plaintiff testified as to 
various precautions and standards reasonable and 
prudent pilots would employ in mountain flying. 
Some of these included approaching a mountain 
range at a 45 degree angle so a turn of less than 180 
degrees is required to abort the attempt, to maintain 
a crossing elevation of 2,000 feet over the highest ter- 
rain feature as a cushion against possible down- 
drafts, and to reach the crossing altitude 30 miles 
away so there is sufficient time and distance to 
abort the attempt if the altitude cannot be reached. 
Although certain characteristics of the defendant’s 
aircraft are not in evidence, such as rate of climb, 
airspeed, etc., both of plaintiff’s experts testified 
that defendant was taxing the capabilities of this 
particular type of aircraft in flying this route, and 
that neither one of them would have attempted it. 
Both experts testified in their opinion the crash was 
caused by pilot error. Defendant called no expert 
witnesses. 

We recognize that jurors are not required to take 
the opinions of experts as binding. But where prac- 
tices and procedures used by pilots in the exercise of 
ordinary care are not within the general knowledge 
of jurors, expert testimony is generally needed. 
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Plaintiff provided such testimony as to both negli- 
gence and causal connection, and the defendant of- 
fered no rebuttal as to the practices and procedures. 
It is abundantly clear that the defendant was negli- 
gent in the operation of the aircraft as a matter of 
law because he proceeded ahead, relying upon up- 
drafts to get his plane over the heights ahead and not 
upon the capabilities of his airplane. Furthermore, 
he did this in an area where he knew downdrafts 
could be expected and after he had adequate factual 
warning of the danger by reason of the previous 
struggle to gain altitude at a time when the plane 
was not yet high enough to clear the mountains 
ahead. It does not follow, however, that plaintiff 
was entitled to a directed verdict of liability. Sucha 
motion encompasses both aspects of negligence and 
causal connection. Although the question of causal 
connection, or proximate cause, is very close, it 
would appear that the testimony of the defendant as 
to the severity of the downdraft, if believed by the 
jury, could result in a conclusion that the downdraft 
was the sole proximate cause of the accident. In ad- 
dressing the motion and the trial court’s ruling, all 
controverted evidence and legitimate inferences 
therefrom are resolved in favor of the defendant. 
Jensen v. Shadegg, 198 Neb. 139, 251 N. W. 2d 880; 
Waegli v. Caterpillar Tractor Co., 197 Neb. 824, 251 
N. W. 2d 370; Middleton v. Nichols, 178 Neb. 282, 132 
N. W. 2d 882. It would appear plaintiff’s motion for 
a directed verdict was properly denied because the 
causal connection between the defendant’s negli- 
gence and the crash was not established as a matter 
of law. 

A more difficult question is presented by plain- 
tiff’s second assignment of error — that the trial 
court erred in instructing the jury on the doctrine of 
sudden emergency. NJI No. 3.09. No claim is made 
and no evidence was introduced to show the defend- 
ant negligent in the operation of the aircraft after he 
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encountered the final downdraft. More simply 
stated, the only issue on liability is whether the 
downdraft was the sole proximate cause of the 
crash, or whether the negligence of the defendant 
was a proximate, or proximately contributing, cause 
of the crash. The doctrine of sudden emergency 
applies only when an individual, first becoming 
aware of an emergency and faced with a rapid 
choice of alternative courses, selects a course which 
mature judgment and deliberation would show to be 
erroneous or negligent. Kraft v. Fundum, 175 Neb. 
821, 124 N. W. 2d 225, citing Feck’s Adm’r v. Bell 
Line, Inc., 284 Ky. 288, 144 S. W. 2d 488; 65 C. J. S., 
Negligence, § 17, p. 603. Bedke v. Kucera, 200 Neb. 
380, 263 N. W. 2d 830, decided this term, is distin- 
guishable on its facts. In that case, the allegations 
and evidence dealt with negligent acts, both before 
and after the alleged emergency. 

The doctrine of sudden emergency was not appli- 
cable to this case and it was error to instruct upon it 
because the evidence supports only the conclusion 
that defendant brought the emergency upon himself 
or he did not use due care to avoid that emergency. 
Coyle v. Stopak, 165 Neb. 594, 86 N. W. 2d 758. The 
giving of an erroneous instruction, however, is not 
necessarily prejudicial. Leonhardt v. Harimon, 185 
Neb. 224, 174 N. W. 2d 926. Unless it appears from 
the record that an incorrect instruction did not af- 
fect the result of the trial unfavorably to the party 
affected by it, the giving of the instruction must be 
considered prejudicial error. Raile v. Toews, 165 
Neb. 184, 84 N. W. 2d 199; Van Wye v. Wagner, 163 
Neb. 205, 79 N. W. 2d 281; Long v. Whalen, 160 Neb. 
813, 71 N. W. 2d 496. The apposite statement of this 
rule is that it is error without prejudice to instruct 
on questions not raised by pleadings or applicable 
evidence when the instruction does not have a ten- 
dency to mislead the jury. Bailey v. Spindler, 161 
Neb. 563, 74 N. W. 2d 344. Although a close reading 
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and a technical application of the sudden emergency 
instruction would show it applied only to actions of 
the defendant after the downdraft had been encoun- 
tered, one cannot overlook that the very purpose of 
such an instruction is to lower the standard of care 
for an allegedly negligent defendant, i.e., identical 
actions being negligent at one time and not at an- 
other. Under these circumstances we cannot say 
the record shows such an instruction did not affect 
the result of the trial. Therefore, the judgment 
must be reversed and the cause remanded for a new 
trial. 
REVERSED AND REMANDED, 


SIMON J. ALBRACHT, APPELLEE, V, PRUDENTIAL 
INSURANCE COMPANY OF AMERICA, A CORPORATION, 
APPELLEE, IMPLEADED WITH MAX L. POFAHL, 
ADMINISTRATOR OF THE ESTATE OF Mary J. NEUDECK, 
DECEASED, APPELLANT, IMPLEADED WITH JAMES L. 
SANDERSON, ADMINISTRATOR OF THE E}STATE OF SUSAN 
A. SANDERSON, DECEASED, ET AL., APPELLEES. 

267 N. W. 2d 511 


Filed June 28, 1978. No. 41488. 


1. Contracts: Frauds, Statute of. Generally, the statute of frauds 
does not apply to a contract which has been fully performed by one 
party. 

2. Equity: Frauds, Statute of. Equity will not allow the statute of 
frauds to be used as an instrument of fraud. 

3. Contracts: Assignments: Equity: Liens. Where section 44-371, 
R. R. S. 1943, is not applicable, an oral assignment or pledge of a 
life insurance policy by the named beneficiary, after the death of 
the insured, to secure a debt or obligation of the beneficiary, ac- 
companied by delivery of the policy, constitutes a pledge entitling 
the pledgee to an equitable lien upon the proceeds of the policy. 


Appeal from the District Court for Douglas County: 
RUDOLPH TESAR, Judge. Affirmed. 


Hutton & Garden, for appellant. 
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Terry Anderson of Lathrop & Albracht, for appel- 
lee Albracht. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


McCown, J. 

The plaintiff brought this action against the de- 
fendant insurance company to recover proceeds due 
under a life insurance policy which had been deliv- 
ered and orally assigned to the plaintiff by the 
named beneficiary. The defendant insurance com- 
pany paid the proceeds of the insurance policy into 
court and interpleaded the administrator of the es- 
tate of the named beneficiary, who was substituted 
as a defendant. The District Court determined that 
plaintiff had an equitable lien on the proceeds of the 
insurance policy in the sum of $8,492.97, plus accrued 
interest, and that the defendant administrator was 
entitled to the remainder of the policy proceeds over 
and above the amount of plaintiff’s lien. The de- 
fendant administrator has appealed. 

The facts in this case are undisputed. On March 
19, 1968, Larry L. Neudeck obtained a life insurance 
policy from Prudential Insurance Company in the 
face amount of $11,020. The named beneficiary was 
Mary J. Neudeck, his wife. On July 6, 1973, Larry 
L. Neudeck died from gunshot wounds. An informa- 
tion charging Mary J. Neudeck with the murder of 
her husband was filed on July 11, 1973, and she was 
bound over for trial after preliminary hearing. The 
plaintiff was retained by Mary J. Neudeck to repre- 
sent her in the criminal trial. Both the plaintiff and 
the defendant administrator testified that it was 
agreed between the plaintiff and Mary J. Neudeck 
that the plaintiff would receive a fee of $7,500, plus 
expenses, if the murder case went to trial, and Mary 
J. Neudeck delivered the insurance policy to the 
plaintiff. It was their agreement that the plaintiff 
would be entitled to the proceeds of the policy to the 
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extent of plaintiff’s fee, with the balance to be paid 
to Mary J. Neudeck. The agreement was made and 
the policy delivered to plaintiff on or about July 14, 
1973. 

After Mary J. Neudeck filed a proof of death state- 
ment with the defendant insurance company, plain- 
tiff delivered the policy to the company. The com- 
pany admitted liability but declined to pay the pro- 
ceeds until the outcome of the criminal proceedings 
determined who was entitled to them. 

On March 14, 1974, Mary J. Neudeck was acquitted 
following a jury trial. On March 27, 1974, Mary J. 
Neudeck was killed in an automobile accident. On 
April 3, 1974, Prudential issued its check for the pro- 
ceeds due payable jointly to Mary J. Neudeck and 
plaintiff's law firm, without knowledge of Mary J. 
Neudeck’s death. The check was returned by plain- 
tiff. The defendant, Max Pofahl, was thereafter ap- 
pointed administrator of Mary J. Neudeck’s estate. 

This action was instituted by plaintiff against Pru- 
dential Insurance Company to recover the proceeds 
of the insurance policy. Prudential paid the pro- 
ceeds of $13,563.36 into court and interpleaded the 
defendant administrator and others. Prudential 
was dismissed and discharged from liability and the 
administrator substituted as a defendant. 

The making of the oral assignment, the delivery of 
the policy to the plaintiff, and the performance of the 
professional services by plaintiff in accordance with 
the agreement are not disputed. The sole issue in 
this case is whether the oral assignment was ineffec- 
tive under the provisions of section 44-371, R. R. S. 
1943. The District Court determined that the plaintiff 
had an equitable lien on the proceeds of the insurance 
policy in the sum of $8,492.97, plus interest, and that 
the defendant administrator of the estate of Mary J. 
Neudeck, deceased, was entitled to the remainder of 
the policy proceeds over and above that amount. The 
defendant administrator has appealed. 
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Section 44-371, R. R. S. 1943, provides in relevant 
part: ‘‘All money, * * * and every benefit accruing 
* * * under any policy * * * of life insurance payable 
to a beneficiary other than the estate of the insured, 
* * * shall be exempt from attachment, garnishment, 
or other legal or equitable process, and from all 
claims of creditors of the insured, and of the benefi- 
ciary if related to the insured by blood or marriage, 
in the absence of a written agreement or assignment 
to the contrary.”’ 

The statute itself constitutes the sole citation of 
agreement and assignment here were not in writing, 
any claim or lien based upon the oral agreement or 
assignment is wholly void and unenforceable. We 
disagree. 

The statute itself constitutes the sole citation of 
authority upon which defendant relies. It should be 
noted that the statute is not a true exemption stat- 
ute, but is an application of the statute of frauds. 

Whatever may have been the policy or intent of 
the Legislature, the specific language of the statute 
extends the protection and benefits of the statute as 
to creditors’ claims in cases such as this only to per- 
sons related to the insured or the beneficiary by 
blood or marriage. In the case now before us the 
record establishes that the only persons who would 
benefit here if the statute is held to be applicable 
and plaintiff’s claim is denied are not related by 
blood or marriage to either the insured or the benefi- 
ciary but, instead, are judgment or other creditors 
of the estate of the beneficiary, Mary J. Neudeck. 
The statute is not applicable under such circum- 
stances. 

This court has consistently followed the general 
rule that equity will not allow the statute of frauds to 
be used as an instrument of fraud. See, Farmland 
Service Coop, Inc. v. Klein, 196 Neb. 538, 244 N. W. 
2d 86; Hecht v. Marsh, 105 Neb. 502, 181 N. W. 135. 
In the latter case we approved the rule that equity 
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will not allow the statute of frauds to be used as an 
instrument of fraud, and will decree specific per- 
formance or hold the maker of a parol contract es- 
topped from denying it when the other party, by vir- 
tue of it, and under and in pursuance of it, has so far 
acted that it would be aiding in a fraud to permit the 
contract to be repudiated. 

This court has also consistently followed the gen- 
eral rule that the statute of frauds does not apply to 
a contract which has been fully performed by one 
party. See, Ridenour v. Kuker, 185 Neb. 321, 175 N. 
W. 2d 287; Montgomery v. Quantum Labs, Inc., 198 
Neb. 160, 251 N. W. 2d 892. 

In Dvorak v. Kucera, 130 Neb. 341, 264 N. W. 737, 
this court awarded the proceeds of a life insurance 
policy to a wife who had possession of the policy 
which named the husband’s estate as beneficiary, 
and recognized the general rule that a policy of in- 
surance may be given as security for a debt without 
a formal assignment. This court held that an oral 
assignment or pledge of a life insurance policy as 
security for a debt of the assured is valid between 
the parties, notwithstanding a provision in the policy 
that no assignment shall be valid unless in writing 
and filed with the insurer. We also held that the de- 
livery of a life insurance policy to secure a debt of 
the assured, whether assigned or not, constitutes a 
pledge entitling the pledgee to an equitable lien upon 
the proceeds. 

Brown v. Ehlers, 130 Neb. 918, 267 N. W. 156, in- 
volved the oral assignment of insurance policies 
which named no beneficiary. This court held that 
the oral assignment, accompanied by delivery of the 
policies, was sufficient to give the plaintiff an equit- 
able interest in the proceeds. In doing so, the court 
cited Dvorak v. Kucera, swpra, and prior cases hold- 
ing that partial performance of a contract takes it 
out of the statute of frauds, and that an insurance 
policy may be validly assigned by transfer. 
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Where section 44-371, R. R. S. 1943, is not appli- 
cable, the cases confirm the proposition that an oral 
assignment or pledge of a life insurance policy by 
the named beneficiary, after the death of the in- 
sured, to secure a debt or obligation of the benefi- 
ciary, accompanied by delivery of the policy, consti- 
tutes a pledge entitling the pledgee to an equitable 
lien upon the proceeds of the policy. In the case 
now before us the evidence of both parties estab- 
lishes that plaintiff agreed to perform professional 
services for Mary J. Neudeck for an agreed fee, and 
that Mary J. Neudeck orally assigned and also deliv- 
ered the policy of insurance as security for payment 
of that fee. Plaintiff was to be entitled to the pro- 
ceeds of the policy to the extent of his fee and the 
balance was to be paid to Mary J. Neudeck. The 
evidence also establishes that the agreement was 
fully performed by the plaintiff. Under these cir- 
cumstances this case falls outside the ambit of sec- 
tion 44-371, R. R. S. 1943, and the trial court was cor- 
rect in determining that the plaintiff had an 
equitable lien on the proceeds of the insurance 
policy for the agreed value of his services. 

In view of the disposition made, it is unnecessary 
to consider the additional grounds alternatively 
urged by the plaintiff. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED, 

CLINTON, J., concurring in the result. 

I concur in the result although I do not agree with 
the rationale of the opinion. I believe that section 
44-371, R. R. S. 1943, is a true exemption statute and 
not merely a statute of frauds. It is my opinion that 
section 44-371, R. R. 8. 1948, is not applicable for the 
reason the record establishes that the real contest in 
this case is between two different sets of creditors of 
the beneficiary of the policy, i. e., the plaintiff, who, 
for value given, took an oral assignment and physi- 
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cal delivery of the policy, and between creditors of 
the beneficiary’s estate to whom there may be some 
liability on account of a subsequent tort of the bene- 
ficiary occurring after the assignment to the plain- 
tiff. In these circumstances I believe that, as be- 
tween the two sets of creditors, the oral assignment 
is valid and section 44-371, R. R. S. 1943, has no 
applicability. If the ultimate beneficiaries of the es- 
tate were the decedent’s heirs or legatees, I would 
hold that the statute is applicable. 
SPENCER, J., joins in this concurrence. 


E\VELYNE EF). SWEARINGEN, APPELLANT, V. JAMES W. 
SWEARINGEN, APPELLEE. 
267 N. W. 2d 514 


Filed June 28, 1978. No. 41534. 


1. Equity: Appeal and Error: Witnesses: Evidence. While equity 
cases are heard de novo in this court, in determining the weight to 
be given the evidence this court will consider the fact that the 
trial court observed the witnesses and their manner of testifying. 

2. Custody: Infants: Parent and Child. A decree fixing custody of 
a minor child will not be modified unless there has been a change 
of circumstances indicating that the person having custody is unfit 
for that purpose or that the best interests of the child require such 
action. 

3. Courts: Custody: Infants: Appeal and Error. While the discre- 
tion of the trial court on granting or changing custody of minor 
children is subject to review, the determination of the court will 
not ordinarily be disturbed unless there is a clear abuse of discre- 
tion or it is clearly against the weight of the evidence. 


Appeal from the District Court for Douglas County: 
JAMES M. MuRPHY, Judge. Affirmed. 


John C. Brownrigg of Eisenstatt, Higgins, Kinna- 
mon, Okun & Stern, for appellant. 


Richard J. Dinsmore of Dolan & Dinsmore, for ap- 
pellee. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


SPENCER, J. 

This case involves the custody of an i1-year-old 
girl. The mother-appellant, Evelyne E. Swearingen, 
had been granted custody of the child approximately 
14 months before the filing of the motion herein. 
This present proceeding was initiated by motion of 
the mother seeking permission to move the child to 
Michigan. The District Court changed the custody. It 
retained the legal custody of the child in the court but 
placed possession with the father-appellee, James W. 
Swearingen, for a period not to exceed 1 year. It fur- 
ther provided at the expiration of a year, or before, 
the court would review the matter for the purpose of 
determining whether full custody should be given to 
the father. The mother appeals. We affirm. 

Jann Marie Swearingen was born December 17, 
1966. Her parents were divorced April 21, 1975, and 
she was placed in her mother’s custody. The appel- 
lant had three other children from a previous mar- 
riage — two boys and a girl. The boys were 14 and 
16, and the girl 18 at the time of the trial. 

The marriage of the parties had been a stormy 
one. Appellee was an appliance salesman and 
appellant an elementary school teacher. At the 
time of trial she had taught for 9 years for the Pa- 
pillion school district. Appellee had become a very 
heavy drinker, consuming 24 or more beers a day. 
For a period of time he was taking several times the 
normal dosage of Sominex, an over-the-counter 
sleeping pill. At his wife’s insistence, in an effort to 
save the marriage, he sought psychiatric help. The 
medical testimony indicated that Sominex contained 
a drug called scopolamine, which is also called ‘‘twi- 
light sleep.’’ The taking of Sominex with alcohol 
could cause a person to forget what he did under its 
influence. 
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While the divorce was pending, appellant made 
the acquaintance of a Mr. Gaubatz, who was an in- 
surance agent from Michigan visiting in Omaha. 
After he returned to Michigan, they corresponded 
and she subsequently made trips to Michigan to seek 
employment preparatory to moving to Detroit. Af- 
ter her divorce became final, they contemplated 
marriage. A month after the divorce decree was 
signed, appellee filed a motion for custody of the 
child, claiming it was his information appellant was 
planning to move the child from the jurisdiction of 
the court to Detroit, Michigan. No action was taken 
on this motion. The present action is the result of 
appellant’s motion. 

By September of 1975, appellant had sold the fam- 
ily home in Omaha and moved to an apartment. She 
established a guardianship for her oldest daughter 
with a Mrs. Kush so her daughter could finish her 
senior year in the Millard high school without pay- 
ment of out-of-district tuition. 

In October 1975, Mr. Gaubatz moved to Omaha. 
He was separated from his wife and later was di- 
vorced. Mr. Gaubatz had a separate residence, but 
on two different occasions, totaling approximately 
114 weeks, he did stay in appellant’s apartment. 

On June 3, 1976, Judge O’Brien denied appellant’s 
application for permission to move Jann Marie to 
Michigan. He placed the custody of. the child in the 
court, with possession in Mr. Swearingen until fur- 
ther order of the court. 

Twenty days following the entry of Judge O’Brien’s 
order, appellant, through new counsel, filed a mo- 
tion to reconsider, alleging: (1) The order entered 
was not in the best interests of Jann Marie Swearin- 
gen, and (2) the appellee was not a fit and proper 
person to have either custody or possession of the 
minor child. In Judge O’Brien’s absence, Judge 
Caniglia heard the motion on an emergency basis, 
but limited the introduction of testimony to that of 
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the appellant. After hearing the testimony of appel- 
lant, Judge Caniglia ruled the custody and posses- 
sion of the minor child should remain in the District 
Court pending a final hearing. 

The matter came on for hearing on March 14, 1977, 
before the Honorable James Murphy. Additional 
testimony was elicited from the witnesses and the 
court reviewed all the testimony from the two previ- 
ous hearings. Judge Murphy specifically found ap- 
pellee was a fit and proper person to have the pos- 
session of Jann Marie Swearingen, but retained cus- 
tody of the minor child in the court for a period not 
to exceed 1 year. 

It will serve no useful purpose to review in detail 
the evidence adduced at the several hearings. Suf- 
fice it to say that appellee had been involved in some 
sexual deviate conduct before his stepchildren, 
which he testified was the result of drink and drugs. 
The evidence would also indicate the appellant had 
been less than a satisfactory mother for over a per- 
iod of a year previous to the hearing. There was 
testimony her children from the previous marriage 
were out of hand because of lack of supervision. 
There was evidence they had been involved in drink- 
ing and smoking marijuana. The police were called 
to the home on one occasion while the mother was in 
Detroit. Jann Marie was left in the care of her 
brothers while the mother was gone from the home. 
On some occasions when she was unsupervised she 
called a neighbor or her father. On these occasions 
she would be crying. The oldest boy left the appel- 
lant’s home because of conflicts with his mother. At 
the time of the hearing he was living with his natural 
father. 

The medical and the psychiatric testimony indi- 
cated that appellee had apparently solved his prob- 
lem. Jann Marie, with whom appellee had a good 
relationship, expressed a strong desire to live with 
her father rather than her mother. The trial judge 
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visited with the child in the presence of counsel and 
a social worker who had been in contact with her. 
Testimony was adduced that both parties were fit 
and proper persons to have her custody and control. 
There was also testimony to the contrary. These 
were disputed fact questions resolved by the trial 
court. The court found there had been a change in 
circumstances since the divorce decree sufficient to 
justify a change of custody, and specifically found 
Mr. Swearingen to be a fit and proper person to have 
the possession of Jann Marie until further order of 
the court. 

Appellant assigns as error the finding that the best 
interests of Jann Marie would be served by award- 
ing her possession to her father; the finding that the 
father was a fit and proper person to have her pos- 
session; and the finding that there had been such a 
change of circumstances as to warrant the removal 
of Jann Marie’s custody from appellant, Mrs. 
Swearingen. 

While equity cases are heard de novo in this court, 
in determining the weight to be given the evidence 
this court will consider the fact that the trial court 
observed the witnesses and their manner of testify- 
ing. Bailey v. Mahr, 199 Neb. 29, 255 N. W. 2d 866 
(1977). 

We do not agree with appellant that the evidence 
is not sufficient to find such a change in circum- 
stances as to warrant the removal of the custody 
and the possession of Jann Marie from Mrs. Swear- 
ingen, or to award such possession to Mr. Swearin- 
gen. On the record, it would have been possible for 
the trial court to have found that neither of the par- 
ties was entitled to possession of the child. Rather 
than making so final a determination, obviously con- 
sidering the best interests of the child, the court re- 
tained custody in itself and placed the possession of 
the child with her father. It would seem this solu- 
tion offered the most stability for the present. While 


260 NEBRASKA REPORTS [VOL, 201 


Shull v. Dain, Kalman & Quail, Inc. 


there are features of the case which are disturbing, 
the trial court is in the best position to determine 
what is for the best interests of Jann Marie, which is 
the criterion that must be the polestar herein. 

‘‘A decree fixing custody of a minor child will not 
be modified unless there has been a change of cir- 
cumstances indicating that the person having cus- 
tody is unfit for that purpose or that the best inter- 
ests of the child require such action.’’ Bartley v. 
Bartley, 197 Neb. 246, 248 N. W. 2d 39 (1976). (Em- 
phasis supplied.) 

While the discretion of the trial court on granting 
or changing custody of minor children is subject to 
review, the determination of the court will not ordi- 
narily be disturbed unless there is a clear abuse of 
discretion or it is clearly against the weight of the 
evidence. Allen v. Allen, 198 Neb. 544, 253 N. W. 2d 
853 (1977). 

Everyone who testified about the attitude of the 
child indicated her strong feeling for her father. 
On the record before us, we believe the solution 
reached by the trial court is a proper one. The or- 
der made is in the best interests of Jann Marie. The 
judgment is affirmed. Costs herein are assessed 
against the party incurring the same. 

AFFIRMED, 


DANIEL L. SHULL, APPELLANT, V. DAIN, KALMAN & 
QUAIL, INC., A CORPORATION, APPELLEE. 
267 N. W. 2d 517 


Filed June 28, 1978. No. 41569. 


Contracts: Usury: States. The validity of a contract will be sus- 
tained against the charge of usury if it provides for a rate of inter- 
est that is permissible in a state to which the contract has a sub- 
stantial relationship and is not greatly in excess of the general 
usury law of the state of the otherwise applicable law. 
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Appeal from the District Court for Lancaster 
County: WILLIAM D. BLUE, Judge. Affirmed. 


Robert B. Creager for Berry & Anderson, for ap- 
pellant. 


Knudsen, Berkheimer, Endacott & Beam, for ap- 
pellee. 


Heard before WHITH, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


McCown, J. 

This is a declaratory judgment action to determine 
the usury limit applicable to funds advanced by de- 
fendant to plaintiff under the provisions of a stock 
margin contract. The District Court determined 
that the usury law of Minnesota was applicable to 
the margin contract and had been applied, and dis- 
missed plaintiff's petition. Plaintiff has appealed. 

The case was tried on a stipulation of facts. The 
plaintiff, Daniel L. Shull, is a resident of Lincoln, 
Nebraska, and was a customer of the defendant be- 
ginning in 1968. The defendant, Dain, Kalman & 
Quail, Inc., is a Delaware corporation engaged in 
the securities business, with home offices in Minne- 
apolis, Minnesota, and an office in Lincoln, Ne- 
braska. 

On March 18, 1972, the plaintiff executed the mar- 
gin contract in Lincoln, Nebraska, and it was for- 
warded to defendant’s principal place of business in 
Minneapolis, Minnesota, for approval, where it was 
accepted by an officer of the defendant. The rele- 
vant contract provisions involved here are: ‘8. The 
undersigned agrees to pay interest upon all debit 
balances at such rate or rates as you may from time 
to time determine to be fair and reasonable and to 
pay such other charges as you may make to cover 
your facilities and extra services. * * * 

‘15. Interest is charged to your margin account 
at a specified rate as shown on your monthly state- 
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ment. This rate may be changed from time to time 
with fluctuating money market rates or for other 
reasons,”’ 

Following the execution of the margin contract the 
defendant mailed a letter to plaintiff explaining the 
interest charges on the margin account. That letter 
stated: ‘‘The annual rate of interest charged on the 
average debit balance of your margin accounts with 
Dain, Kalman & Quail, Incorporated will be com- 
puted, in accordance with rules of the New York 
Stock Exchange, at a rate which is at least 1% of 1% 
above the call money rate from time to time in ef- 
fect. We may, however, charge at a higher rate de- 
pending upon such factors as the size of your aver- 
age debit balance and the activity in your account; 
provided, that in no event will the rate of interest 
charged exceed that allowed by applicable interest 
statutes. The rate applicable to your account is sub- 
ject to change without notice based upon changes in 
the call money rate. If the interest rate is changed 
for any other reason, we will give at least 30 days’ 
prior written notice.”’ 

Beginning in March 1972, and continuing until ap- 
proximately 1975, the plaintiff entered into various 
security transactions with the defendant on margin. 
Monthly account statements, each of which showed 
the interest rate charged for the accounting period, 
were sent to plaintiff by defendant from Minneapolis. 

The amount of money loaned to the plaintiff by the 
defendant was provided by the defendant from funds 
owned or borrowed by the defendant in Minnesota. 
The securities purchased on margin by plaintiff 
which secured the loan were held and sequestered 
either in defendant’s Minnesota or New York City of- 
fice in ‘‘street name”’ or in the name of the defend- 
ant or other nominees for the purpose of immediate 
transfer. Orders by plaintiff for the purchase and 
sale of securities were given to defendant’s branch 
office in Lincoln, Nebraska, and were transmitted to 
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and recorded in the Minneapolis office of the defend- 
ant, and executed in New York City. Reports of 
execution of orders were mailed from the Minneapo- 
lis office of the defendant to the plaintiff. Confirma- 
tion of securities transactions were computed and 
originated in Minnesota. When plaintiff paid any 
money to the defendant for securities purchased, or 
for margin calls, the funds were paid in Lincoln, Ne- 
braska, deposited locally, and then forwarded to 
Minneapolis, Minnesota, by the defendant’s branch 
office in Lincoln. 

At all times relevant here the maximum rate of in- 
terest permitted by Nebraska law on margin trans- 
actions was 9 percent. Under Minnesota law the 
maximum permissible interest rate was 10 percent 
until August 1, 1973, and after March 1, 1974. From 
August 1, 1973, until March 1, 1974, the maximum 
rate of interest in Minnesota was 8 percent. At the 
inception of the margin contract here in March 1972, 
the interest rate was 5.75 percent and it rose in grad- 
ual steps to 8 percent approximately 1 year later. 
Until August 1, 1973, the interest charged was al- 
ways less than 9 percent, except for a few days in 
July of 1973. From August i, 1973, until March 1, 
1974, the interest rate charged was 8 percent, and 
from approximately April 1974, until the conclusion 
of the transactions, the interest charged was 10 per- 
cent. From August 1, 1973, until the conclusion of 
the dealings of the parties the interest rate was gen- 
erally at the maximum level allowed by Minnesota 
law. For approximately half of that time the inter- 
est charge was 1 percent less than the Nebraska 
maximum, and for approximately half of the time 
the interest rate was 1 percent more than the Ne- 
braska maximum. The total amount of interest on 
the entire transaction was $11,588.89, and the total 
amount of interest charged in excess of 9 percent 
was $3610.15. 

Following trial the District Court found that the 
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“last act’? necessary to make the margin agreement 
binding was the approval by the defendant, which 
took place in the State of Minnesota, and that the 
usury law of Minnesota must therefore be applied to 
the margin agreement. The District Court dis- 
missed plaintiff’s petition and this appeal followed. 

The sole issue on this appeal is whether the usury 
law of the State of Nebraska or the usury law of the 
State of Minnesota applied to the margin contract in- 
volved here. There was no specific provision in the 
contract as to which law was to be applied. 

At various times, and under varying circum- 
stances, this court has applied the ‘last act’’ test; 
Dunlop Tire & Rubber Corp. v. Ryan, 171 Neb. 820, 
108 N. W. 2d 8&4; a place of execution and place of 
performance rule; Kinney Loan & Finance Co. v. 
Sumner, 159 Neb. 57, 65 N. W. 2d 240; and very re- 
cently has held that where a contract specifies that 
the law of a particular state is to be applied and that 
state bears some relationship to the transaction, 
the contract will be enforced, if it is enforceable, un- 
der that state’s law. See Exchange Bank & Trust Co. 
v. Tamerius, 200 Neb. 807, 265 N. W. 2d 847. 

Under the general principles followed by this 
court, issues of validity were determined under the 
laws of the jurisdiction in which the contract took ef- 
fect. This court has had no hesitation in applying 
usury laws of other states, even though they exceed 
the interest levels allowable under the laws of this 
state. The general choice of law rules applicable 
here are set out in Restatement, Conflict of Laws 2d, 
section 188, page 575. That section first provides 
that the rights and duties of the parties with respect 
to an issue in contract are determined by the local 
law of the state which, with respect to that issue, has 
the most significant relationship to the transaction 
and the parties under general choice of law princi- 
ples. The section also provides that in the absence 
of an effective choice of law by the parties, the con- 
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tacts to be taken into account in applying general 
choice of law principles to determine the law appli- 
cable include: ‘‘(a) the place of contracting, (b) the 
place of negotiation of the contract, (c) the place of 
performance, (d) the location of the subject matter 
of the contract, and (e) the domicil, residence, na- 
tionality, place of incorporation and place of busi- 
ness of the parties. These contacts are to be evalu- 
ated according to their relative importance with re- 
spect to the particular issue.’’ 

As is true in the case at bar, it is often difficult to 
determine the actual effective location of many of 
the contacts to be taken into account, as well as diffi- 
cult to determine which of two different states has 
‘the most significant relationship to the transaction 
and the parties.’’ One difficulty with relying on 
such general rules as the criteria for determining 
the governing law is that the place of performance 
or execution is often arbitrarily and randomly se- 
lected. The choice of law is thus left to happenstance 
rather than to a rational decision by the parties or 
by a court which attempts to protect the justified ex- 
pectations of the parties, as well as the relative in- 
terests and policies of the interested states. 

Such considerations lead to the conclusion that the 
more specific application of the rule of Restatement, 
Conflict of Laws 2d, section 203, page 649, is appro- 
priate. That rule is: ‘‘The validity of a contract 
will be sustained against the charge of usury if it 
provides for a rate of interest that is permissible in a 
state to which the contract has a substantial rela- 
tionship and is not greatly in excess of the rate per- 
mitted by the general usury law of the state of the 
otherwise applicable law under the rule of § 188.” 

The rationale of the rule of section 203 is stated in 
Comment b to that section: ‘‘A prime objective of 
both choice of law and of contract law is to protect 
the justified expectations of the parties. Subject 
only to rare exceptions, the parties will expect on 
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entering a contract that the provisions of the con- 
tract will be binding upon them. For this reason, 
the courts will not apply an invalidating rule to 
strike down the contract unless the value of protect- 
ing the justified expectations of the parties is out- 
weighed in the particular case by the interest of the 
state with the invalidating rule in having this rule 
applied. Usury is a field where this policy of valida- 
tion is particularly apparent.’’ 

In the case now before us the maximum permis- 
sible interest rates of the two states vary only 
slightly. For a portion of the time involved, the 
maximum allowable rate in Minnesota was 1 per- 
cent lower than in Nebraska and for a portion of the 
time involved, it was 1 percent higher. There is no 
doubt that the parties here expected the provisions 
of the contract to be binding upon them and the rec- 
ord does not reflect any dispute or controversy as to 
whether the rates were fair or computed in accord- 
ance with the provisions of the contract. The only 
controversy is as to which usury limit was appli- 
cable. 

Under current Nebraska law the maximum gen- 
eral interest rate is now 11 percent per annum, and 
it is now lawful to contract for and receive on a mar- 
gin contract any rate of interest the parties may ex- 
pressly agree upon. §§ 45-101.03 and 45-101.04(6), R. 
S. Supp., 1976. Neither of these statutes were in ef- 
fect at the time of the matters involved here. Never- 
theless they point up the fact that under circum- 
stances such as those present here, courts deem it 
more important to sustain the validity of a contract 
and thus to protect the expectations of the parties 
than to apply the usury law of any particular state. 

Recent cases from other jurisdictions reach the 
same results under similar circumstances for some- 
what differing reasons. See, U. S. Manganese Corp. 
v. Merril! Lynch, Pierce, Fenner & Smith, Inc., 576 
F. 2d 153 (8th Cir., May 24, 1978); Gamer v. duPont 
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Glore Forgan, Inc., 65 Cal. App. 3d 280, 135 Cal. 
Rptr. 230 (1976). 

The stipulated facts of the present case establish 
that the margin contract involved here had a substan- 
tial relationship to both Minnesota and Nebraska, and 
that the interest rate permitted by the general usury 
laws of either state is not greatly in excess of the rate 
permitted by the other state. Depending upon the 
point of view as to the relative importance of the var- 
ious acts or contacts involved, and as to the interpre- 
tation of the evidence, either Minnesota or Nebraska 
might be found to have the most significant relation- 
ship to the transaction and the parties. The rule 
adopted here applies if the rate of interest charged 
under the margin contract involved was permissible 
in either Minnesota or Nebraska. It was permissible 
in Minnesota and the District Court held that the law 
of Minnesota applied. The result reached by the Dis- 
trict Court was correct. 

The judgment is affirmed. 

AFFIRMED, 


ALICIA M. NICKEL, APPELLEE AND CROSS-APPELLANT, V. 
MACK FE, NICKEL, APPELLANT AND CROSS-APPELLEE. 
267 N. W. 2d 190 


Filed June 28, 1978. No. 41581. 


1. Divorce: Witnesses: Evidence. In an action for divorce, if the 
evidence is principally oral and is in irreconcilable conflict, and the 
determination of the issues depends to a reasonable extent upon 
the reliability of the respective witnesses, the conclusion of the 
trial court as to such reliability will be carefully regarded by the 
Supreme Court on review. 

2. Divorce: Alimony: Interest. The trial court has the inherent 
power in adjusting the rights of the parties to provide that a money 
allowance to be paid in installments shall not draw interest until a 
certain date. 

3. Divorce: Alimony: Property. A division of property which is not 
patently unfair will not ordinarily be disturbed by this court on 
appeal. 
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Appeal from the District Court for Kearney County: 
NORRIS CHADDERDON, Judge. Affirmed. 


Ross, Schroeder & Fritzler, for appellant. 
Parker & Grossart, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


SPENCER, J. 

In this dissolution of marriage action the only is- 
sue raised on appeal is the trial court’s division of 
the property. Respondent-appellant appeals from 
that portion of the decree ordering him to pay peti- 
tioner-appellee the sum of $48,000 in 180 equal 
monthly installments. Petitioner cross-appeals, at- 
tacking the provision that the judgment would not 
draw interest except on past-due installments. We 
affirm. 

The parties were married December 18, 1969. 
They have one child, born June 24, 1970. They sepa- 
rated on May 21, 1976. Petition for dissolution of the 
marriage was filed July 13, 1976. 

At the time of the marriage respondent operated a 
farm in equal partnership with a brother. Petitioner 
testified she had a savings account of $2,400 which 
she contributed to the marriage. Respondent 
brought into the marriage a pickup truck and a one- 
half interest in a boat, in addition to the one-half in- 
terest in the farming partnership. 

Exhibit 7, a financial statement prepared for a 
bank, indicates the net worth of the partnership as of 
February 24, 1970, was $58,345. Included in the part- 
nership property at the time of marriage were 240 
acres of land. One quarter section had been pur- 
chased from respondent’s father in December 1966. 
An 80-acre tract was purchased from the father in 
July 1967. The 1970 value placed upon the 240 acres 
in the financial statement is $37,000. 

The brothers acquired another quarter section of 
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land in February 1970. A three-fourths interest in 
this property was purchased from aunts and uncles 
for $36,000. The remaining one-fourth interest was a 
gift from their father. The appraised value of the 
three parcels of land at the time of the trial was 
$389,200. Other partnership assets as of May 24, 
1977, were shown to be $175,800. Liabilities at that 
time were $311,465. The net worth of the partner- 
ship at the time of trial, on these figures, would be 
$252,735. Defendant’s one-half interest would be 
$126,367. 

There was conflicting evidence as to values and li- 
abilities. We can only surmise, from the conflicting 
evidence, what factors the trial court may have con- 
sidered in making the property adjustments. No 
purpose will be served by delineating the various 
claims and disagreements. For the purposes of this 
opinion, we are satisfied that the result reached by 
the trial court is equitable to the parties. 

As we said in Reisig v. Reisig, 191 Neb. 612, 216 N. 
W. 2d 731 (1974): ‘In an action for divorce, if the 
evidence is principally oral and is in irreconcilable 
conflict and the determination of the issues depends 
to a reasonable extent upon the reliability of the re- 
spective witnesses, the conclusions of the trial court 
as to such reliability will be carefully regarded by 
the Supreme Court on review.”’ 

The marriage was terminated after 614 years. 
The respondent’s interest or equity in the partner- 
ship during that period, due primarily to inflation, 
increased approximately $97,000. The trial court 
dissolved the marriage, granted custody of the 
minor child to the petitioner, and awarded her child 
support of $175 a month until the child reaches ma- 
jority or becomes self-supporting. The court further 
awarded the parties the property they then had in 
their possession and decreed petitioner should re- 
ceive $48,000 as her share of the other property, pay- 
able in 180 equal monthly installments of $266.66 
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each without interest, with each installment, how- 
ever, to draw interest if not paid when due. 

Respondent valued the property in his possession 
at $4,860, less $1,742 still owing on a boat. He placed 
a value of $3,365 upon the property in the hands of 
the petitioner. Petitioner’s estimate would increase 
the value of personal property in respondent’s pos- 
session by $1,400 and decrease the value of her prop- 
erty by about $250. 

Petitioner is satisfied with the division of the prop- 
erty. Her cross-appeal is directed to the provision 
in the decree which provides no interest shall be 
paid on the $48,000. It is true, as argued by peti- 
tioner, that section 45-103, R. R. S. 1943, provides for 
interest at the rate of 8 percent per annum on all de- 
crees and money judgments. However, the trial 
court has the inherent power in adjusting the rights 
of the parties to provide that a money allowance in a 
marriage dissolution, to be paid in installments, 
shall not draw interest until a certain date. 

Respondent’s sole income is derived from one-half 
interest in a farming partnership, with partnership 
liabilities of some $311,000 on assets of approxi- 
mately $565,000. It is apparent the trial court con- 
sidered the impracticality of forcing a sale of part- 
nership assets to provide for a property division in 
cash. The court obviously believed it necessary not 
to disturb the farm partnership property to allow re- 
spondent the opportunity to make the monthly pay- 
ments required. Respondent is required to pay peti- 
tioner $441.66 monthly. To add in excess of $3,000 in- 
terest annually could create an intolerable burden. 
We are not inclined to second guess the trial court, 
particularly where resolution of conflicts in the evi-. 
dence depend primarily on oral evidence. A divi- 
sion of property which is not patently unfair will not 
ordinarily be disturbed by this court on appeal. Van 
Bloom v. Van Bloom, 196 Neb. 792, 246 N. W. 2d 588 
(1976). 
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We affirm the judgment of the trial court. Costs 
are taxed to respondent, including an attorney’s fee 
of $500 for the services of petitioner’s attorney in this 
court. 

AFFIRMED, 


Moopy’s INcC., A NEBRASKA CORPORATION, LESSEE, 
APPELLANT, V, STATE OF NEBRASKA, DEPARTMENT OF 
ROADS, APPELLEE. 

267 N. W. 2d 192 


Filed June 28, 1978. No. 41593. 


Eminent Domain: Condemnation. If there is an issue between the 
parties as to whether good faith negotiations took place before 
condemnation proceedings were begun, the issue should be tried to 
the court and determined as a preliminary matter before proceed- 
ing to trial on the matter of damages. 


Appeal from the District Court for Dakota County: 
FRANCIS J. KNEIFL, Judge. Affirmed. 


Smith, Smith & Boyd, for appellant. 


Paul L. Douglas, Attorney General, Warren D. 
Lichty, Jr., and Gary R. Welch, for appellee. 


Heard before WHITE, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, and WHITE, JJ., and HASTINGS, 
District Judge. 


WHITE, C. J. 

The sole question presented in this appeal is 
whether the parties are entitled to a jury trial on the 
issue of whether the State condemner made a good 
faith offer of settlement under the statutory require- 
ment in condemnation actions. 

The briefs in this case were filed and the case was 
at issue before this court on November 10, 1977. Our 
decision in Suhr v. City of Seward, 201 Neb. 51, 266 
N. W. 2d 190, was filed on May 24, 1978, and is dis- 
positive of the issue raised by the appellant-condem- 
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nee. In Suhr v. City of Seward, supra, the precise 
question presented was disposed of by this court, as 
follows: ‘‘The burden is upon the condemner to al- 
lege and prove that before commencing condemna- 
tion proceedings a good faith attempt was made to 
agree with the owner of the land as to the damages 
the owner was entitled to receive. Higgins v. Loup 
River P. P. Dist., 159 Neb. 549, 68 N. W. 24170. This 
requirement is in the nature of a condition precedent 
to the right to condemn. Dzur v. Northern Indiana 
Public Service Co., 257 Ind. 674, 278 N. E. 2d 563; 
Board of County Commissioners v. Highland Mobile 
Home Park, Inc. (Colo. App.), 543 P. 2d 103. The re- 
quirement is satisfied by proof of an offer made in 
good faith with a reasonable effort to induce the 
owner to accept it. 

“Tf there is an issue between the parties as to 
whether good faith negotiations took place before 
condemnation proceedings were begun, the issue 
should be tried to the court and determined as a pre- 
liminary matter before proceeding to trial on the 
matter of damages. See, Lieberman v. Chicago & S. 
S. R. T. R. R. Co., 141 Ill. 140, 30 N. E. 544; State v. 
Bair, 83 Idaho, 475, 365 P. 2d 216; Dzur v. Northern 
Indiana Public Service Co., supra; City of Reidsville 
v. Slade, 224 N. C. 48, 29 S. E. 2d 215; Charles v. Big 
Sandy & C. R. R. Co., 142 Va. 512, 129 S. E. 384; 
Board of County Commissioners v. Highland Mobile 
Home Park, Inc., supra.’’ 

We adhere to the decision and holding in the above 
case. The appeal is without merit, and the judg- 
ment of the District Court is affirmed. 

AFFIRMED, 
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ARLENE J. AHLMAN, APPELLANT, V. NATHAN W. 
AHLMAN, APPELLEE. 
267 N. W. 2d 521 


Filed June 28, 1978. No. 41603. 


1. Custody: Infants: Parent and Child. A decree fixing custody of 
minor children will not be modified unless there has been a change 
of circumstances indicating that the person having custody is unfit 
for that purpose or that the best interests of the children require 
such action. 

2. Custody: Infants: Appeal and Error. In cases involving child 
custody, the determination of the trial court will not ordinarily be 
disturbed unless there was a clear abuse of discretion on its part or 
its findings are clearly against the weight of the evidence. 

3. Custody: Infants: Sexual Misconduct. Sexual misconduct is a 
factor which, although not necessarily determinative, may prop- 
erly be considered in determining what is in the best interests of 
the children. 


Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Affirmed. 


Baylor, Evnen, Baylor, Curtiss & Grimit, for ap- 
pellant. 


Ronald Rosenberg, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, BRODKEY, and WHITE, JJ. 


BRODKEY, J. 

The issue presented in this case is whether the 
District Court erred in modifying a divorce decree 
by changing the custody of two minor children from 
their natural mother, Arlene J. Ahlman Adams, to 
their natural father, Nathan W. Ahlman, on the 
ground that there had been a change of circum- 
stances since the two’ parents were divorced, and 
that it was in the best interests of the children to be 
placed in the custody of the father. Arlene Adams 
has appealed to this court, contending that the judg- 
ment of the trial court is contrary to law and not sus- 
tained by sufficient evidence, and that the court 
erred in changing the custody of the children when 
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Arlene was not found to be an unfit parent or to have 
forfeited her right to custody. We affirm the judg- 
ment of the District Court. 

The parties were married in 1969. Their son 
Christopher was born in September of that year, and 
their daughter Annicia was born in May 1971. On 
November 7, 1974, the parties were divorced, and 
custody of the children was awarded to Arlene pur- 
suant to an agreement of the parties. Nathan was 
granted reasonable rights of visitation. 

On October 15, 1976, Nathan filed an application 
for modification of the divorce decree to change the 
custody of the children from Arlene to himself. He 
alleged, in relevant part, that Arlene had failed to 
provide a fit and proper home for the children, that 
she had failed to provide proper medical and dental 
care for the children, and that she had exposed the 
children to an immoral and improper atmosphere by 
living with a man not her husband. Arlene denied 
these allegations, and requested the trial court to in- 
crease child support payments required of Nathan 
under the divorce decree. 

The evidence adduced at the hearing in the Dis- 
trict Court may be summarized as follows. Arlene 
resided in Waverly, Nebraska, after the divorce, and 
began living with Gregory Adams in May 1975. In 
October 1975, she bore their illegitimate child, and 
subsequently they and the three children moved to 
Ceresco, Nebraska. In 1976, they moved to Lincoln, 
where they have continued to reside in a two-bed- 
room apartment. In April 1977, after Nathan filed 
this action and approximately 1 week before the 
hearing in the trial court, Greg and Arlene were 
married. Nathan began living with a woman in No- 
vember 1975, and married her in May 1976. Nathan 
and his present wife have no children, and reside in 
a house in Lincoln. Arlene and Nathan are em- 
ployed, and each earns approximately $10,000 annu- 
ally. Their respective spouses are also employed. 
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The record indicates that the children have a good 
relationship with both Arlene and Nathan and their 
spouses. The children have attended school regu- 
larly, and their teachers testified that they are prog- 
ressing well in school, wearing clothing similar to 
that of their classmates, and are in good health. 
The children have never been physically abused. Ar- 
lene’s home has been well-kept, and the children 
have received an adequate diet. 

The children have had few health problems since 
the divorce. In October 1976, however, Annicia 
complained of a toothache caused by a cavity and 
decay in a tooth. Although Arlene made an appoint- 
ment for Annicia at a dental clinic operated by the 
University of Nebraska, more than 5 months elapsed 
before the child received treatment. Arlene made 
no effort to take the child to a private dentist, not- 
withstanding it appears she had the financial ability 
to do so. Apparently neither child had had regular 
dental checkups or innoculations while in the cus- 
tody of Arlene, but it appears their innoculations 
were updated in the fall of 1976 in accordance with a 
school requirement. In February 1977, the school 
nurse advised Arlene that Christopher was in need 
of eyeglasses, and Arlene made an appointment for 
Christopher for April 1977. 

Nathan has regularly visited the children since 
they have been in Lincoln, and has provided reli- 
gious education for them by accompanying them to 
church and Sunday school. He also enrolled them 
for swimming lessons. Arlene and Greg have taken 
the children camping and fishing. 

Nathan and his present wife testified that the 
clothing of the children is sometimes ill-fitted and 
torn, and that they have cleaned and repaired the 
children’s clothing when the children visit them. 
Nathan introduced in evidence a worn pair of Chris- 
topher’s tennis shoes with holes therein, and over- 
sized stockings worn by Annicia. 
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The evidence also indicated that Arlene has occa- 
sionally smoked marijuana in her home, and that 
the children were present on these occasions a 
“couple times.’’ Arlene testified that her friends, 
one of whom was a minor, had smoked the mari- 
juana in her home, but stated that the friends pro- 
vided the marijuana and that she did not keep that 
controlled substance in the apartment. 

The trial court concluded that there had been a 
change of circumstances since the divorce and that 
it was in the best interests of the children to be 
placed in the custody of Nathan. The court relied on 
the following findings in reaching its conclusions: 
Arlene had exposed the children to an immoral and 
improper atmosphere by cohabiting with Greg and 
bearing an illegitimate child, and had married Greg 
for the reason of Nathan’s application to modify cus- 
tody rights; Arlene had used marijuana in her home 
when the children were present and permitted a 
minor to use that substance in her home; Arlene had 
failed to provide religious training for the children 
and failed to properly provide for their medical and 
dental care; Greg had an unstable employment rec- 
ord and had not contributed to the stability and 
fitness of Arlene’s home; Nathan had provided reli- 
gious training for the children and is able to provide 
proper medical and dental care; Arlene is ‘‘less fit” 
to have custody of the children than is Nathan; and 
Nathan’s home is a more stable, fit, and secure 
home for the children than is Arlene’s home. 

Arlene first contends that in order to transfer cus- 
tody of minor children from the custodial parent to 
the noncustodial parent, the former must be shown 
to be unfit or to have forfeited his or her right to cus- 
tody. Arlene relies on the general statement in 
Miller v. Miller, 196 Neb. 146, 241 N. W. 2d 666 (1976), 
that ordinarily courts may not properly deprive a 
parent of the custody of a minor child unless it is 
shown that such parent is unfit to perform the duties 
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imposed by the relation or has forfeited that right. 
In that same case, however, it is stated that a decree 
awarding custody of minor children and fixing child- 
support payments is not subject to modification in 
the absence of a material change in circumstances 
of a nature requiring modification in the best inter- 
ests of the children, occurring subsequently to the 
entry of the decree. The correct rule is as stated in 
other cases, that a ‘‘decree fixing custody of minor 
children will not be modified unless there has been a 
change of circumstance indicating that a person 
having custody is unfit for that purpose or that the 
best interests of the child require such action.” 
Bartley v. Bartley, 197 Neb. 246, 248 N. W. 2d 39 
(1976). (Emphasis supplied.) See, also, Conger v. 
Conger, 194 Neb. 771, 235 N. W. 2d 634 (1975); Carper 
v. Rokus, 194 Neb. 113, 230 N. W. 2d 468 (1975). Ar- 
lene’s contention that the trial court was required to 
find her unfit to have custody of the children before 
it transferred custody to Nathan is without merit. 

Arlene’s next contention is that the evidence was 
insufficient to warrant a change of custody from 
herself to Nathan. In cases involving child custody, 
the findings of the trial court will not ordinarily be 
disturbed on appeal unless there has been an abuse 
of discretion on the part of the trial court, or the 
findings of the court are clearly against the weight 
of the evidence. Conger v. Conger, supra; Schuller 
v. Schuller, 191 Neb. 266, 214 N. W. 2d 617 (1974). 
“The discretion of the trial court on granting or 
changing the custody of minor children is subject to 
review. However, the determination of the court 
will not ordinarily be disturbed unless there is a 
clear abuse of discretion or it is clearly against the 
weight of the evidence.’’ Allen v. Allen, 198 Neb. 
544, 253 N. W. 2d 853 (1977). See, also, Schinkel v. 
Schinkel, 199 Neb. 1, 255 N. W. 2d 851 (1977). 

This case is admittedly one in which both parties 
are able to set forth persuasive arguments in sup- 
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port of their respective positions. In many respects, 
Arlene has been a good mother and has provided a 
suitable home for the children. She has, however, 
adopted a life style which has included lengthy co- 
habitation with a man not then her husband, the 
bearing of his illegitimate child, and the illegal use 
of a controlled substance in the presence of the chil- 
dren. She also has not provided for various needs of 
the children as well as she should have. 

Although any one of the factors relied on by the 
trial court, standing alone, might not be sufficient to 
warrant a change in custody, viewed together we be- 
lieve that they support the conclusion of the trial 
court. Sexual misconduct is a factor which, al- 
though not necessarily determinative, may properly 
be considered in determining what is in the best in- 
terests of a child. See, Bartley v. Bartley, supra; 
Lockard v. Lockard, 193 Neb. 400, 227 N. W. 2d 581 
(1975). Exposure to children of the illegal use of a 
controlled substance is obviously not in their best in- 
terests, and the trial court properly considered that 
factor in this case. Arlene’s failure to give prompt 
attention to Annicia’s dental problem, previously re- 
ferred to, is also a factor relevant to whether cus- 
tody should be modified. 

In addition to the objective considerations referred 
to above, it is apparent that a case of this type re- 
quires a judgment, inevitably subjective in part, 
concerning the comparative fitness, security, and 
stability of the home of each parent. In this case the 
trial court, having observed the witnesses as well as 
having considered all the evidence, concluded that 
Nathan’s home was more fit, secure, and stable than 
was Arlene’s. This conclusion, we believe, is sup- 
ported by the evidence. 

After carefully reviewing the record, we conclude 
that the trial court did not err in changing the cus- 
tody of the children from Arlene to Nathan. We can- 
not conclude from the evidence that the trial court 
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abused its discretion in its resolution of the sensitive 
and difficult question before it of what was in the 
best interests of the children. Its judgment is 
clearly not against the weight of the evidence. 
Therefore the judgment of the District Court must 
be affirmed. 
AFFIRMED. 
CLINTON, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V, MICHAEL PRIM, 
APPELLANT. 
267 N. W. 2d 193 


Filed June 28, 1978. No. 41621. 


1. Criminal Law: Confessions: Evidence. In a criminal trial a con- 
fession of guilt is not competent as evidence unless first shown to 
have been voluntarily made. 

2. Criminal Law: Confessions: Appeal and Error. A finding of a 
trial court that statements or confessions were intelligently and 
voluntarily made will not be set aside on appeal unless the finding 
is clearly erroneous. 

3. Criminal Law: Constitutional Law: Confessions: Due Process. 
The evidentiary use of a defendant’s incriminating statements vio- 
lates due process if it is shown that the statements obtained are not 
the product of a rational intellect and a free will. The determina- 
tion of the issue necessitates consideration of the totality of the cir- 
cumstances surrounding the giving of the statement or confession. 

4. Criminal Law: Intoxication: Intent. Voluntary intoxication is no 
justification or excuse for crime unless it is so excessive that the 
person is wholly deprived of reason so as to prevent the requisite 
criminal intent. 


Appeal from the District Court for Douglas County: 
JOHN BE. CLARK, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Bennett G. Hornstein, for appellant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., BOSLAUGH, McCown, 
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CLINTON, BRODKEY, and WHITE, JJ., and HASsTINGs, 
District Judge. 


CLINTON, J. 

Defendant Michael Prim was charged with first 
degree murder, having shot and killed Harry John 
Dieter during the commission of a robbery at the 
victim’s gas station in Omaha on February 9, 1977. 
Upon trial by jury, the defendant was convicted and 
sentenced to life imprisonment. On this appeal de- 
fendant assigns two errors: (1) That the trial court 
erred in failing to suppress the defendant’s confes- 
sions, which are claimed to have not been voluntar- 
ily and intelligently made; and (2) that the court 
erred in failing to give NJI No. 14.31, submitting to 
the jury the question of whether, by reason of being 
under the influence of drugs at the time of the of- 
fense charged, he was incapable of having criminal 
intent, i.e., in this case to rob or kill. We affirm. 

Before trial the defendant offered a motion re- 
questing that the court suppress the confessions and 
incriminating statements which the defendant made 
to interrogating officers of the homicide unit of the 
Omaha police division. The defendant argues that 
these statements were involuntarily made because 
at the time he was suffering from withdrawal symp- 
toms as a heroin addict and from lack of sleep, and 
that the statements were induced in part by police 
deception. 

In a criminal trial a confession of guilt is not com- 
petent as evidence unless first shown to have been 
voluntarily made. State v. Longmore, 178 Neb. 509, 
134 N. W. 2d 66. 

After the pretrial suppression hearings, the trial 
court found that the confessions were voluntarily 
and intelligently made and overruled the motion to 
suppress, and the confessions were admitted at trial. 
A finding of the trial court that statements or confes- 
sions were intelligently and voluntarily made will 
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not be set aside on appeal unless the finding is 
clearly erroneous. State v. Medina, 189 Neb. 765, 
204 N. W. 2d 785; State v. Van Ackeren, 194 Neb. 650, 
235 N. W. 2d 210; State v. McDonald, 195 Neb. 625, 
240 N. W. 2d 8. 

The evidentiary use of a defendant’s incriminating 
statements violates due process if it is shown that 
the statements obtained are not the product of a ra- 
tional intellect and a free will. The determination of 
the issue necessitates consideration of the totality of 
the circumstances surrounding the giving of the 
statement or confession. State v. Russell, 194 Neb. 
64, 230 N. W. 2d 196; Frazier v. Cupp, 394 U. S. 731, 89 
S. Ct. 1420, 22 L. Ed. 2d 684. 

The evidence presented at the suppression hearing 
presents the following picture. The day following 
the robbery and slaying the defendant induced his 
brother, Reginald T. Prim, and an acquaintance to 
drive him to Colorado Springs, Colorado, on the pre- 
tense that he had to leave Omaha because he was in 
danger of being killed because he had defrauded a 
drug dealer. They drove all night to reach Colorado 
Springs, arriving there early in the morning. Short- 
ly after their arrival, their Colorado host called the 
defendant’s grandmother in Omaha to report their 
safe arrival. Through this conversation the host and 
the defendant’s brother, Reginald, were first made 
aware that the defendant and Reginald were wanted 
for the homicide. The brother proclaimed his inno- 
cence. The defendant admitted his guilt. He was 
then advised by his host and his brother to return to 
Omaha and surrender to the police. The defendant, 
however, was apprehensive that he might be stopped 
on the return trip and perhaps shot by law officers in 
the process of being apprehended. 

Arrangements were then made by telephone with an 
assistant chief of the Omaha police division, who was 
not involved in the investigation, so that the parties 
could return without fear of apprehension before arriv- 
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ing, that is, they were assured that no all-points bulle- 
tin had been issued for them. It was agreed that upon 
their return they would contact the assistant chief 
and surrender to him. The defendant and his compan- 
ions immediately started the return trip, driving all 
day and reaching Omaha about 10 p.m., on February 
11, 1977. Defendant did not participate in the driving 
in either direction. Upon their arrival, defendant’s 
brother called the assistant chief and informed him of 
their whereabouts. The assistant chief and another of- 
ficer then went to that location and made the arrest. 

During the return trip to Omaha, the brothers con- 
cocted a version of the robbery which made the de- 
fendant seem less culpable, i.e., he had only been 
the driver of the robbery car and the actual killing 
had been done by a fictitious friend without the de- 
fendant’s foreknowledge and that that friend had 
fled the state. 

Through the testimony of the defendant’s brother, 
there was evidence that the defendant was a heroin 
addict; that he may have had a fix before leaving 
Colorado; and that after arriving in Omaha the de- 
fendant consumed part of a pint of gin and smoked 
some marijuana, all of which did ‘‘nothing for him.”’ 
The brother testified that he believed at the time of 
the arrest the defendant was having withdrawal 
symptoms and stated that he so informed the arrest- 
ing officers. This the arresting officers denied. 
These officers noted nothing unusual about the de- 
fendant. They did not interrogate him, but turned 
him over to officers of the homicide unit. 

Before interrogating the defendant the officers of 
the homicide unit gave the defendant the warnings 
required by Miranda v. Arizona, 384 U. S. 436, 86S. Ct. 
1602, 16 L. Ed. 2d 694, and the defendant waived his 
rights not to make a statement and to the presence of 
a lawyer during the questioning. It is not disputed 
that the warnings were given and the defendant gave 
affirmative answers to the questions and waivers. 
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At this time, about 10:50 p.m., on February 11, 
1977, the defendant was questioned for about 20 min- 
utes and told the false version of the slaying and rob- 
bery which had been agreed upon. Immediately af- 
ter this interrogation the officers questioned Regi- 
nald and then again interviewed the defendant for 
about 30 minutes. This was about 12:30 a.m., on 
February 12, 1977. Defendant related essentially the 
same story he had given earlier. The officers testi- 
fied that during none of these interviews did the de- 
fendant make any complaints of illness or ask for 
medical attention. His conversation was rational 
and he appeared to know what he was doing. After 
this the officers and the defendant went to the scene 
of the crime where he gave them additional informa- 
tion. At about 4:35 a.m., in the presence of the 
friend who had accompanied the brothers to Colo- 
rado, defendant was again interrogated. The friend 
told the defendant to tell the truth. The defendant 
then told him to leave the room. The officers then 
told the defendant that his brother had confessed 
and when he stated that he did not believe them, 
they played a portion of the taped statement taken 
from the brother which seemed to admit involve- 
ment in the robbery and which implicated the de- 
fendant in the crime. The brother, in fact, had not 
admitted any participation. The defendant then 
agreed to give a statement. 

At 4:57 a.m., the defendant was readvised of his 
Miranda rights and waived them. He then gave a 
tape-recorded confession of his direct involvement 
in the crime. Following this confession the defend- 
ant was booked for first degree murder and re- 
sponded negatively when asked if he was sick, in- 
jured, or under doctor’s care or medication. 

The principal interrogating officer testified that, in 
his opinion, when the tape was played the defendant 
was having mild withdrawal symptoms, sniffing, and 
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complaining of being cold although the room was 
warm. 

On February 14, 1977, the gun had been found. 
The defendant, after again receiving Miranda warn- 
ings and answering the questions affirmatively, 
identified the gun as the weapon used to commit the 
robbery and murder. The evidence indicates that 
the weapon belonged to Reginald and that the de- 
fendant had taken it without Reginald’s knowledge 
or permission. 

A psychiatrist, experienced in the treatment of 
drug addiction, was called by the State as an expert 
witness. After being informed in a hypothetical 
question of the circumstances surrounding the con- 
fession of February 12, he gave his opinion that the 
defendant was having Stage 1 withdrawal symptoms 
(there being three stages, 0, 1, and 2), that such 
symptoms appeared to be mild and were not medi- 
cally serious, and that in his opinion the defendant’s 
confession was free and voluntary. 

The defendant did not testify. The arresting and 
interrogating officers did not at any time note any 
sign of defendant’s intoxication from the claimed 
consumption of gin and the smoking of marijuana. 
There was no evidence that any threats were made, 
or inducements offered, to gain the confessions. 

Considering the totality of the circumstances, we 
cannot say that the findings of the trial judge that 
the confessions were freely, intelligently, and volun- 
tarily made were clearly erroneous. 

In his second assignment of error, the defendant 
claims that the court erred in failing to instruct the 
jury on the defense of drug intoxication. The de- 
fendant did not request such instruction. However, 
it is the duty of the court, upon request of the ac- 
cused, to instruct the jury upon any valid defense 
which the evidence supports. State v. Stewart, 197 
Neb. 497, 250 N. W. 2d 849. The court, however, is 
not required to give instructions where there is not 
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sufficient evidence to prove the facts claimed. Vol- 
untary intoxication is no justification or excuse for 
crime unless it is so excessive that the person is 
wholly deprived of reason so as to prevent the re- 
quisite criminal intent. See NJI No. 14.31 and 
authorities there cited. The only mention of defend- 
ant’s alleged drug intoxication at the time of the 
murder-robbery was Officer O’Donnell’s testimony 
on cross-examination wherein he said: ‘‘Michael at 
no time complained of any symptoms for heroin, but 
he did state during the statement that he was high 
on heroin when he did the murder-robbery.’’ The 
record is devoid of any evidence which would sup- 
port a claim of intoxication to the degree that the de- 
fendant was wholly deprived of reason so that he 
was deprived of the capability of intent to rob. Ab- 
sent such evidence, the record did not justify the 
submission of an instruction on the defense of drug 
intoxication. No specific intent to kill, of course, 
was required as that element is supplied by statu- 
tory definition. 
AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V, THEODORE 
BLYTHMAN, APPELLANT. 
267 N. W. 2d 525 


Filed June 28, 1978. No. 41817. 


1. Criminal Law: Sexual Sociopaths: Hearings: Appeal and Error. 
Under the Sexual Sociopath Act, after original commitment, all or- 
ders determining the current treatability status of a sexual socio- 
path, entered after hearing or after summary review shall be con- 
aideree final orders for purposes of appeal. 

: ; .- Under the Sexual Sociopath Act, 

after cual commitment, all orders determining the current 

status of a defendant as a sexual sociopath, entered after hearing 
or after summary review, shall be considered final orders for pur- 
poses of appeal. 

3. Criminal Law: Sexual Sociopaths: Hearings. Under the Sexual 
Sociopath Act, a motion for a hearing to determine whether the 
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defendant is no longer a sexual sociopath must allege facts which, 
if true, raise a reasonable doubt as to whether or not the defend- 
ant is still a sexual sociopath. A conclusory allegation that a de- 
fendant is no longer a sexual sociopath, unsupported by facts, is in- 
sufficient. 

4. Criminal Law: Sexual Sociopaths: Hearings: Evidence: Proof. 
Under the Sexual Sociopath Act, at a hearing to determine whether 
the defendant is no longer a sexual sociopath, the defendant has the 
burden of going forward with the evidence and establishing a 
prima facie basis for relief. Once that burden has been met by the 
defendant, the burden to prove beyond a reasonable doubt that the 
defendant remains a sexual sociopath shifts to the State and re- 
mains on the State thereafter. 

5. Criminal Law: Sexual Sociopaths: Hearings: Evidence. Under 
the Sexual Sociopath Act, the District Court may adopt any rea- 
sonable procedures to consolidate proceedings or hearings on the 
issue of whether or not the defendant is a sexual sociopath and on 
whether or not the defendant can benefit by treatment. Such issues 
should be treated in one proceeding where practicable. 


Appeal from the District Court for Lincoln County: 
KEITH WINDRUM, Judge. Reversed and remanded 
for further proceedings. 


Keith Bystrom and Scott P. Helvie, Lincoln County 
Public Defenders, for appellant. 


Paul L. Douglas, Attorney General, and Judy K. 
Hoffman, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


McCown, J. 

The defendant, Theodore Blythman, sought a 
hearing in the District Court for Lincoln County, Ne- 
braska, to determine whether or not he was still a 
sexual sociopath, and whether he remains untreat- 
able. The District Court overruled the defendant’s 
motion for a hearing on those issues, and this appeal 
followed. 

Some factual background is necessary. The de- 
fendant was born on March 38, 1950. He was first 
referred to a psychiatrist while he was in grade 
school. In 1963 he was convicted on a juvenile 
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charge for stabbing a girl at school and committed 
to the Boys Training School in Kearney. He re- 
mained at Kearney until 1964, when, at age 14, fol- 
lowing an examination by the Nebraska Psychiatric 
Institute, he was transferred to the Lincoln Regional 
Center, an institution for the custody and treatment 
of mentally ill persons. The defendant received 
electro-shock therapy treatments, was placed on a 
behavioral modification program, and remained in 
the Lincoln Regional Center for a period of approxi- 
mately 8 years, until he was discharged in August 
1972. He was rehospitalized at the Hastings Re- 
gional Center from February through July 1973. 

In March, 1974, the defendant was charged with 
fondling a girl under the age of 16 in violation of sec- 
tion 28-929 (2), R. R. S. 1943. The defendant pleaded 
guilty to the fondling charge in exchange for the dis- 
missal of a charge of assault on an 8-year-old girl, 
which occurred on May 29, 1974. 

The State then moved to proceed under the sexual 
sociopath statutes and two doctors were appointed 
by the District Court to examine the defendant. The 
doctors’ reports reviewed the defendant’s mental 
history and disclosed that his full scale I.Q. was 73. 
The psychiatrists’ reports indicated reluctance to 
conclude that the defendant was a sexual sociopath. 
Dr. Najam concluded that defendant was a complex 
case of mental retardation, emotional deprivation, 
psychosis, and a mixture of sexually and aggressively 
deviant impulses. Although probable cause to be- 
lieve that defendant was a sexual sociopath was 
present, in Dr. Najam’s opinion the degree and com- 
plexity was of such nature that it was difficult to 
take a stand on any one position for legal purposes. 

Dr. Wisman questioned whether defendant truly 
fell into the category of a sexual sociopath, but he 
had no question that defendant required continued 
commitment and supervision. 

On the basis of these reports a hearing was held on 
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December 10, 1974. At the hearing Dr. Wisman re- 
viewed his report and concluded that the defendant 
was a sexual sociopath. Dr. Najam had modified 
his opinion somewhat. He had placed the defendant 
on medication on October 25, 1974, and since that 
date defendant’s condition had improved. Dr. 
Najam felt that because of the medication the de- 
fendant’s psychosis was under control, but he con- 
ceded that there was a possibility, even under medi- 
cation, that defendant might commit subsequent de- 
viant acts. 

At the conclusion of the hearing the District Court 
found the defendant to be a sexual sociopath and 
committed him to the Lincoln Regional Center for a 
period of not to exceed 90 days for observation and 
evaluation. On April 10, 1975, the matter came on 
before the District Court, jury trial having been 
waived. The report of Dr. Coates, a psychiatrist at 
the Lincoln Regional Center, concluded that the de- 
fendant was a sexual sociopath, and that he would 
not benefit by treatment at that facility. Dr. An- 
thony, a psychiatrist at the Lincoln Regional Center, 
testified that he had examined and observed the de- 
fendant; that he was a sexual sociopath; and that he 
would not benefit from further treatment. 

On April 14, 1975, the District Court found beyond 
a reasonable doubt, from the evidence offered at the 
hearing, that the defendant was a sexual sociopath, 
and that he could not be benefited by treatment, and 
committed him to the Nebraska Penal and Correc- 
tional Complex for an indefinite period ‘‘until the 
courts have determined on appeal or review that he 
is not a sexual sociopath.’’ No appeal was taken 
from that order. 

On May 25, 1976, the defendant filed a motion for 
annual evaluation. The defendant’s motion was sus- 
tained but the record does not reflect the results of 
the examination ordered. 

On October 7, 1977, the defendant filed a motion 
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for a hearing to determine whether or not the de- 
fendant remained a sexual sociopath, and whether 
or not the defendant could be benefited by treat- 
ment. The motion alleged that Dr. A. T. Llana, a 
psychiatrist at the Nebraska Penal and Correctional 
Complex, had completed a psychological evaluation 
of the defendant and, in Dr. Llana’s opinion, the de- 
fendant did not fit the category of a sexual socio- 
path, but was mentally ill, and was amenable to 
treatment, and that nothing further could be gained 
from placement in the Nebraska Penal and Correc- 
tional Complex. On the same date the defendant 
filed a motion for appointment of an independent 
psychiatric expert to conduct a psychiatric evalua- 
tion. 

On October 31, 1977, the District Court heard de- 
fendant’s motions. Reports of the Lincoln Regional 
Center and of Dr. Llana were received by the court. 
Following arguments of counsel, the District Court 
overruled defendant’s motion for a hearing to deter- 
mine whether or not the defendant remained a sex- 
ual sociopath, and whether or not the defendant 
could be benefited by treatment. No action was 
taken on defendant’s motion for the appointment of 
an independent expert in view of the court’s action 
on the motion for hearing. This appeal followed. 

Upon the oral argument here the State concedes 
error in view of State v. Little, 199 Neb. 772, 261 N. 
W. 2d 847, decided January 18, 1978, and requests 
that we amplify the procedural requirements to be 
followed for annual evaluations and review of treata- 
bility, as well as the requirements for hearings on 
motions to determine whether a defendant is no 
longer a sexual sociopath, under the provisions of 
section 29-2906 (2), R. R. 8. 1943. 

It is important to note that hearings on the issue of 
whether or not the defendant is a sexual sociopath 
and hearings on the issue of whether or not the de- 
fendant can or cannot benefit by treatment involve 
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separate and distinct issues and rest on separate and 
distinct authorizations, although they may be con- 
sidered together. A review of treatability may be 
initiated by the District Court under the annual 
evaluation procedures required by State v. Little, 
supra, without any motion for hearing, or it may be 
initiated in connection with a motion for a hearing 
made by a defendant under section 29-2906 (2), R. R. 
S. 1943. 

We consider first the annual evaluation and re- 
view of treatability status of sexual sociopaths held 
in the Nebraska Penal and Correctional Complex 
as untreatable. Under the requirements of State 
v. Little, supra, the District Court is free to adopt 
procedures consistent with due process. Due proc- 
ess necessitates that the District Court, in initiating 
an annual evaluation and review of each sexual 
sociopath housed in the penal complex, should enter 
an order to the Nebraska Penal and Correctional 
Complex ordering that a psychiatric examination 
and evaluation of the untreatable sexual sociopath 
be made within a specified time, and that a written 
report thereof be delivered to the District Court. A 
copy of the order directing such examination and 
evaluation should be sent by regular United States 
mail to the untreatable sexual sociopath at the penal 
complex. 

If the written reports of the psychiatric examina- 
tion confirm that the sexual sociopath is, in the opin- 
ion of the reporting doctors, still untreatable, and 
the reports and any written response, if any, from 
the sexual sociopath show no facts which, if be- 
lieved, would raise a reasonable doubt as to whether 
the treatable status of the sexual sociopath has 
changed, the District Court may summarily enter an 
order based on the psychiatric reports that the sex- 
ual sociopath remains untreatable and is to be re- 
tained in the penal complex. The essential findings 
of the written reports should be incorporated into the 
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order and the written reports made a part of the pro- 
ceedings for purpose of review. A copy of the order 
should be mailed to the sexual sociopath. 

If the written reports of an annual psychiatric ex- 
amination and evaluation, or any response or 
showing by the sexual sociopath, show facts which, 
if true, raise a reasonable doubt as to whether the 
treatability status of the sexual sociopath is 
changed, then the District Court should promptly set 
the matter for hearing, and appoint counsel for the 
sexual sociopath if he cannot provide his own coun- 
sel, and upon application, designate a psychiatrist to 
make an evaluation on behalf of the sexual socio- 
path. The psychiatrist so designated shall be one 
who has not examined or evaluated the sexual socio- 
path within the 2 years immediately preceding the 
designation, and, if necessary, may be a private psy- 
chiatrist. 

At the conclusion of the hearing on treatability, 
the court shall either find that the sexual sociopath 
remains untreatable and remand his custody to the 
Nebraska Penal and Correctional Complex until the 
next annual review, or find that he is now treatable, 
in which case the court shall direct that he be trans- 
ferred from the Nebraska Penal and Correctional 
Complex to the appropriate regional center. 

All orders determining the treatability status of a 
sexual sociopath entered after hearing or after sum- 
mary review shall be considered final orders for 
purposes of appeal. A copy of such orders shall be 
mailed to the sexual sociopath. 

We turn now to the consideration of the due proc- 
ess procedures required in connection with motions 
to determine whether the defendant is no longer a 
sexual sociopath, made under the provisions of sec- 
tion 29-2906 (2), R. R. S. 1943. In State v. Irwin, 191 
Neb. 169, 214 N. W. 2d 595, this court said: ‘‘The 
question of whether he remains a sexual sociopath is 
subject to review at yearly intervals either on mo- 


292 NEBRASKA REPORTS [VOL. 201 
State v. Blythman 


tion of the defendant or on the court’s own motion. 
* * * This review under the provisions of the Act is 
subject to the same due process safeguards which 
pertain to the initial commitment.”’ 

A motion for a hearing to determine whether the 
defendant is no longer a sexual sociopath must al- 
lege facts which, if true, raise a reasonable doubt as 
to whether or not the defendant is still a sexual 
sociopath. A conclusory allegation that defendant is 
no longer a sexual sociopath, unsupported by facts, 
is insufficient. Upon the filing of a motion for hear- 
ing the District Court shall review the motion and 
the files and records of the defendant. If the motion 
and the files and records of the defendant show no 
facts which, if true, would raise a reasonable doubt 
as to whether the defendant is no longer a sexual 
sociopath, the District Court may summarily enter 
an order that the defendant remains a sexual socio- 
path and is to be retained in the appropriate facility. 
The court’s findings should be incorporated into the 
order and a copy of the order mailed to the defend- 
ant. 

If the motion for a hearing to determine whether 
the defendant is no longer a sexual sociopath al- 
leges, or the files and records of the defendant show, 
facts which, if proved, raise a reasonable doubt as to 
whether or not the defendant is still a sexual socio- 
path, then the District Court should promptly set the 
matter for hearing and appoint counsel for the de- 
fendant if he cannot provide his own counsel, and 
upon application, designate a psychiatrist to make 
examination on behalf of the defendant. The psychi- 
atrist so designated shall be one who has not ex- 
amined or evaluated the defendant within the 2 
years immediately preceding the designation, and, if 
necessary may be a private psychiatrist. 

At the conclusion of the hearing a finding shall be 
made either that the defendant remains a sexual 
sociopath, in which case his custody shall be re- 
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manded to the appropriate facility, or that he is no 
longer a sexual sociopath, in which case the court 
shall proceed in accordance with the Sexual Socio- 
path Act. All orders determining the current status 
of a defendant as a sexual sociopath, whether en- 
tered after hearing or after summary review, shall 
be considered final orders for purposes of appeal. A 
copy of any such order shall be mailed to the defend- 
ant. 

At a hearing to determine whether the defendant 
is no longer a sexual sociopath the defendant has the 
burden of going forward with the evidence and es-: 
tablishing a prima facie basis for relief. Due proc- 
ess, however, requires that once that burden has 
been met by the defendant, the burden to prove be- 
yond a reasonable doubt that the defendant remains 
a sexual sociopath shifts to the State and remains on 
the State thereafter. See, In re Andrews, (Mass.), 
334 N. E. 2d 15; State ex rel. Terry v. Schubert, 74 
Wis. 2d 487, 247 N. W. 2d 109, and, on rehearing, 
modified at 84 Wis. 2d 693, 267 N. W. 2d 380. 

The District Court may adopt any reasonable pro- 
cedures to consolidate proceedings or hearings on 
the issue of whether or not the defendant is a sexual 
sociopath and on whether or not the defendant can 
benefit by treatment. Such issues should be treated 
in one proceeding where practicable. 

In the case now before us, defendant’s motion for 
a hearing to determine whether or not he remained 
a sexual sociopath and whether or not he could be 
benefited by treatment was supported by the report 
of a psychiatrist. That psychiatrist was of the opin- 
ion that the defendant was not a sexual sociopath but 
was mentally ill, and a suitable candidate for mental 
commitment. The psychiatrist was also of the opin- 
ion that the defendant was amenable to treatment 
for the mental illness although further confinement 
was required. 
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The definitions of ‘‘sexual offense’ and ‘‘sexual 
sociopath’”’ are set out in section 29-2901, R. R. S. 
1943. The first sentence of the psychiatrist’s diagno- 
sis and recommendations stated: ‘This patient 
does not fit the category of a sexual sociopath defini- 
tion since he does not derive sexual excitement dur- 
ing and after the commission of the offense nor was 
his behavior or action motivated by sexual excite- 
ment.’’ The State takes the position that the psychi- 
atrist’s report is an attempt to reopen the original 
determination of April 14, 1975, that the defendant 
was a sexual sociopath. We disagree. 

Obviously a motion for a hearing as to whether a 
defendant is no longer a sexual sociopath is con- 
cerned only with the current condition of the defend- 
ant. The fact that some of the reasons which may 
support a psychiatrist’s opinion as to present condi- 
tion might also have been applicable earlier is irrel- 
evant. The original finding that a defendant was 
then a sexual sociopath is final until changed, and 
the only issue in any subsequent hearing is whether 
a defendant is currently a sexual sociopath. The 
same is true on the issue of treatability. 

In this case the facts alleged in the motion, if true, 
raise a reasonable doubt as to whether or not the de- 
fendant is still a sexual sociopath and as to whether 
or not his condition is now treatable. On both issues 
the motion establishes probable cause to hold a 
hearing within the meaning of the Sexual Sociopath 
Act. On the facts here the District Court should 
have granted a hearing on both the issue of whether 
or not the defendant is now a sexual sociopath and 
whether or not he is now treatable. The judgment is 
reversed and the cause is remanded to the District 
Court for further proceedings in accordance with 
this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
Bos.auGu, J., concurs in the result. 
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AMERICAN F'EDERATION OF STATE, COUNTY AND MUNICTI. 
PAL EMPLOYEES, AF‘L-CIO, Loca 2088, APPELLEE, v. 
County oF DouGLas, NEBRASKA, D1vISION OF PUBLIC 
WELFARE, ET AL., APPELLEES, IMPLEADED WITH STATE 
oF NEBRASKA, DEPARTMENT OF PUBLIC WELFARE, ET 

AL., APPELLANTS. AMERICAN F'EDERATION OF STATE, 
COUNTY AND MUNICIPAL EMPLOYEES, AFL-CIO, 
APPELLEE, V. COUNTY OF LANCASTER, NEBRASKA, 
DIVISION OF PUBLIC WELFARE, ET AL., APPELLEES, 

IMPLEADED WITH STATE OF NEBRASKA, DEPARTMENT 

OF PUBLIC WELFARE, ET AL., APPELLANTS. 


267 N. W. 2d 736 
Filed July 5, 1978. Nos. 41516, 41517. 


1. Court of Industrial Relations: Labor and Labor Relations. In de- 
termining what is an appropriate employee unit for the purposes of 
collective bargaining, consideration may be given to the mutuality 
of interest in wages, hours, and working conditions; the duties and 
skills of the employees; the extent of union organization among the 
employees; and the desires of the employees. 

2. Legislature: Labor and Labor Relations. It is the intent of the 
Legislature, and the policy of this court, that undue fragmentation 
of bargaining units within the public sector is to be avoided. 

3. Court of Industrial Relations: Labor and Labor Relations: Stat- 
utes. The considerations set forth in section 48-838 (2), R. S. Supp., 
1976, in regard to collective bargaining units of employees, are not 
exclusive; and the Court of Industrial Relations may consider ad- 
ditional relevant factors in determining what bargaining unit of 
employees is appropriate. 

4. Court of Industrial Relations: Appeal and Error: Evidence. Re- 
view by this court of orders and decisions of the Court of Industrial 
Relations is restricted to considering whether the order of that 
court is supported by substantial evidence justifying the order 
made, whether it acted within the scope of its statutory authority, 
and whether its action was arbitrary, capricious, or unreasonable. 


Appeal from the Nebraska Court of Industrial Re- 
lations. Affirmed. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellants. 


John B. Ashford of Bradford & Coenen, for appel- 
lee American Fed. of S., C. & M. Emp. AFL-CIO. 
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Heard before WuiTE, C. J., SPENCER, BOsLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


McCown, J. 

The American Federation of State, County and 
Municipal Employees, AFL-CIO Local No. 2088, 
hereafter called the union, brought two actions, one 
against Douglas County and one against Lancaster 
County, seeking to have the union declared the ex- 
clusive bargaining agent for the employees of the re- 
spective county welfare departments. The two ac- 
tions were consolidated for trial in the Court of In- 
dustrial Relations. The State Department of Public 
Welfare was made a party in each case in compli- 
ance with American Fed. S., C., & M. Emp., AFL- 
CIO v. County of Lancaster, 196 Neb. 89, 241 N. W. 2d 
523. In view of the pleadings, the Court of Industrial 
Relations ordered all 93 counties of the state made 
parties in both actions. Issues were raised as to the 
constitutionality of the statutes establishing the 
Court of Industrial Relations and its jurisdiction as 
applied to the State Department of Public Welfare. 
At oral argument in this court the State conceded 
that the issue of constitutionality of the statutes as ap- 
plied to the State Department of Public Welfare was 
foreclosed by the decision of this court in American 
Fed. of S., C. & M. Emp. v. State, 200 Neb. 171, 263 
N. W. 2d 643. The issues on this appeal are there- 
fore limited to those involving the determination of 
the appropriate bargaining unit for county-level wel- 
fare employees jointly employed by the State 
Department of Public Welfare and the respective 
County Boards of Public Welfare. 

The Court of Industrial Relations determined that 
the appropriate bargaining unit consisted of a single 
county-level unit in each county, excluding certain 
supervisory employees. The court found that there 
had been a proper showing of interest in only four 
counties, Douglas, Lancaster, Sarpy, and Scotts 
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Bluff, and ordered an election to be held in each of 
those counties. None of those four counties have ap- 
pealed. The State Department of Public Welfare 
and the county divisions of public welfare for 41 of 
the 93 counties have appealed. 

Some preliminary explanatory facts are advis- 
able. The union was voluntarily recognized by 
Douglas County in 1973. A collective bargaining 
agreement was entered into by the union and Doug- 
las County which remained in effect until July 1, 
1976. On May 5, 1976, this court determined that 
county-level welfare employees were jointly em- 
ployed by the State Department of Public Welfare 
and the respective counties. See American Fed. S., 
C., & M. Emp., AFL-CIO v. County of Lancaster, su- 
pra. Douglas County refused to renegotiate its con- 
tract without the State’s participation, and Lan- 
caster County and the State Department of Public 
Welfare refused to recognize the union. The two ac- 
tions against Douglas County and Lancaster County 
were subsequently instituted by the union. The 
State Department of Public Welfare was a named 
defendant in each case. The divisions of public wel- 
fare of all 91 remaining counties of Nebraska were 
then joined as parties defendant by order of the 
Court of Industrial Relations. The cases were then 
consolidated for purposes of trial and appeal. 

The facts here are virtually undisputed. The State 
Department of Public Welfare and the respective 
county divisions of public welfare of this state are 
engaged in a cooperative effort to provide welfare 
services. The welfare services include the adminis- 
tration of federally funded programs, such as aid to 
the blind and disabled, families with dependent chil- 
dren, and to the aged. The record also reflects that 
some counties have additional welfare programs 
which have been initiated and are operated inde- 
pendently by the counties. 

The State Department of Public Welfare has ap- 
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proximately 500 employees working in the central 
office of the State Public Welfare Department, the 
Nebraska Center for Children and Youth, and the six 
regional offices throughout the state. These offices 
are all separate from the various county welfare of- 
fices. With some exceptions, the state employees in 
these offices supervise the administration of the wel- 
fare programs and train county employees. Neither 
the State nor the union now contend that these state- 
level employees should be made a part of the bar- 
gaining unit of any county-level unit. 

There are slightly more than 1,300 county division 
welfare employees jointly employed by the state and 
the respective counties who are engaged in provid- 
ing welfare services at the county level. These em- 
ployees are subject to the state merit system. The 
state has established a system of job classifications 
for welfare workers. A series of 11 pay steps have 
also been established. Each county selects a series 
of any six consecutive steps for its welfare employ- 
ees’ compensation plan. The counties can, and in 
many cases do, choose to pay higher wages than 
those authorized by the state plan, but if they do, 
they are not reimbursed by the state for that addi- 
tional compensation. 

The job classification plan on the state level di- 
vides the counties into four classes based upon popu- 
lation and caseload. Douglas County is the only 
county in Class I, Lancaster County is the only coun- 
ty in Class II, and the remaining counties are in 
Classes III and IV. Some job classifications are 
only used in Classes I and II and do not apply to 
Classes III and IV. There are also job classifica- 
tions on the state level which are not found on the 
county level. 

Each individual county exercises independent con- 
trol over most aspects of the county division of wel- 
fare operations. Although all the county-level wel- 
fare employees are subject to the state merit sys- 
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tem, each individual county has its own grievance 
procedures. Not all grievances an employee might 
have are subject to the state system. Evaluations of 
employee job performance are made at the county 
level by the supervisor or county director. County 
officials make the decision as to whether an employ- 
ee should be promoted or whether a probationary 
employee should be retained. So long as a previous- 
ly funded position is available, the state does not 
have the authority to pass on promotions. Similar- 
ly, a lateral movement within the county depart- 
ment does not require state approval. 

The State Department of Public Welfare cannot 
order the transfer of an employee from one county 
to another, nor order any county division director to 
accept any employee from the state or from any 
other county, and there is little or no interchange of 
employees from county to county. 

Conditions of employment for welfare employees 
can and do differ from county to county. Each indi- 
vidual county establishes its own annual and sick 
leave policies, office hours, pay periods, and sched- 
ule of holidays observed. Each county establishes 
its own rules for vehicle use, office attire, and office 
closings. 

On the basis of the foregoing evidence the Court of 
Industrial Relations determined that the ‘‘working”’ 
level for county division welfare employees is ba- 
sically in the 93 individual county divisions of public 
welfare, rather than in the State Department of Pub- 
lic Welfare, and that the state agency is primarily a 
supervisory agency, monitoring the administration 
of the several welfare programs. The court con- 
cluded that a single statewide unit would be inappro- 
priate. The court then established separate county- 
level bargaining units as the appropriate bargaining 
units, and ordered an election to be held in each of 
four counties, Douglas, Lancaster, Sarpy, and Scotts 
Bluff, the only counties in which there had been a 
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sufficient showing of union interest. 

The issue on this appeal is whether the appropri- 
ate bargaining unit for county-level welfare employ- 
ees, jointly employed by the state and the respective 
counties, should be a single statewide unit or should 
be a single county-level unit in each county. 

In City of Grand Island v. American Federation of 
S. C. & M. Employees, 186 Neb. 711, 185 N. W. 2d 860, 
this court determined that decisions under the Na- 
tional Labor Relations Act with respect to appropri- 
ate bargaining units were helpful but not controlling 
upon the court. In that case this court specifically 
held: ‘In determining what is an appropriate em- 
ployee unit for the purpose of collective bargaining, 
consideration may be given to the mutuality of inter- 
est in wages, hours, and working conditions; the du- 
ties and skills of the employees; the extent of union 
organization among the employees; and the desires 
of the employees.”’ 

In Cornell University, 1883 NLRB 329 (1970), the 
National Labor Relations Board said: ‘‘In deter- 
mining whether a particular group of employees 
constitutes an appropriate unit for bargaining where 
an employer operates a number of facilities, the 
Board considers such factors as prior bargaining 
history, centralization of management particularly 
in regard to labor relations, extent of employee in- 
terchange, degree of interdependence or autonomy 
of the plants, differences or similarities of skills or 
functions of the employees, and geographical loca- 
tion of the facilities in relation to each other.’’ This 
court quoted and adopted that language in American 
Assn. of University Professors v. Board of Regents, 
198 Neb. 243, 253 N. W. 2d 1, and said: ‘‘It has long 
been held that a basic inquiry in unit determinations 
is whether a community of interest exists among the 
employees which is sufficiently strong to warrant 
their inclusion in a single unit.’’ 

The State contends that the establishment of sepa- 
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rate county-level units rather than a single statewide 
unit constitutes a fragmentation of bargaining units 
in violation of section 48-838 (2), R. S. Supp., 1976. 
Clearly it is the intent of the Legislature, and the 
policy of this court, that undue fragmentation of bar- 
gaining units within the public sector is to be avoided. 
The considerations set forth in section 48-838 (2), R. 
S. Supp., 1976, in regard to collective bargaining 
units of employees, are not exclusive; and the Court 
of Industrial Relations may consider additional rele- 
vant factors in determining what bargaining unit of 
employees is appropriate. See American Assn. of 
University Professors v. Board of Regents, supra. 

The evidence in the case now before us fully sup- 
ports the finding of the Court of Industrial Relations 
that a single statewide bargaining unit of county- 
level welfare employees would be inappropriate, 
and that there is little or no community of interest 
among the county-level welfare employees in the 93 
separate counties sufficiently strong to warrant 
their inclusion in such a single unit. Prior union 
bargaining history has been established only at the 
county unit level, and whether successful or not, in 
only a very few counties. There is no prior state- 
wide bargaining history for county-level welfare em- 
ployees. There is little or no interchange of employ- 
ees between counties or between the state and a 
county. Each county operates its welfare program 
independently of the program of any other county, 
and, except for the coordinating supervision of the 
State Department of Public Welfare, each county is 
virtually autonomous. 

Urban and rural differences between individual 
counties are obvious and are pointed up by the dif- 
ferences in numbers of employees, differences in job 
classifications and functions, and the overlapping of 
functions and classifications in many rural areas. 
The evidence is persuasive that the ‘‘working’’ level 
for county-level welfare employees rests basically in 
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the division of public welfare of each county. More 
than half of the counties in the State of Nebraska 
have announced policies against a single statewide 
unit and those counties are not appellants in this ac- 
tion. 

Review by this court of orders and decisions of the 
Court of Industrial Relations is restricted to consid- 
ering whether the order of that court is supported by 
substantial evidence justifying the order made, 
whether it acted within the scope of its statutory 
authority, and whether its action was arbitrary, ca- 
pricious, or unreasonable. American Assn. of Uni- 
versity Professors v. Board of Regents, supra; 
House Officers Assn. v. University of Nebraska 
Medical Center, 198 Neb. 697, 255 N. W. 2d 258. 

The decision and orders of the Court of Industrial 
Relations in these cases are supported by substan- 
tial evidence justifying the orders made, and its ac- 
tion was not arbitrary, capricious, or unreasonable. 
The judgment is affirmed. 

AFFIRMED. 

SPENCER, J., dissenting. 

I respectfully dissent from the majority opinion 
herein because I believe that sections 48-801 et seq., 
R. R. S. 1943, are unconstitutional for the reasons I 
set out in full in my dissent in American Fed. of S., 
C. & M. Emp. v. State, 200 Neb. 171 at p. 180, 263 N. 
W. 2d 643 at p. 648 (1978). 

I further dissent because of the undue fragmenta- 
tion permitted by the majority opinion. There is no 
merit in the contention that there are real differ- 
ences among the employees of the several county di- 
visions of public welfare as to pay and other working 
conditions. The rules and regulations of the State 
Department of Public Welfare and the statutes of 
Nebraska require that all of the county divisions of 
public welfare employees be under the merit system 
and subject to the rules and regulations of the state. 
While such rules and regulations permit the county 
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divisions of public welfare to exercise discretion in 
certain areas, such as the adoption of pay scales 
within given ranges, the establishing of office hours 
within certain limits, and certain fringe benefit 
plans, all such variations are, however, within the 
ambit of the rules themselves. In addition, all the 
welfare functions performed by the employees at the 
county level are essentially the same from one coun- 
ty to the next. 


NEBRASKA CITY EDUCATION ASSOCIATION, AN UNINCORPO- 
RATED ASSOCIATION, APPELLEE, V. SCHOOL DISTRICT OF 
NEBRASKA CITY, IN THE COUNTY OF OTOE, IN THE 
STATE OF NEBRASKA, A POLITICAL SUBDIVISION 
OF THE STATE OF NEBRASKA, APPELLANT. 

267 N. W. 2d 530 


Filed July 5, 1978. No. 41583. 


1. Court of Industrial Relations: Administrative Law: Statutes. In 
establishing wage rates, the provisions of section 48-818, R. R. S. 
1943, in relevant part, provide that the Court of Industrial Relations 
shall establish rates of pay and conditions of employment which 
are comparable to the prevalent wage rates paid and conditions of 
employment maintained for the same or similar work of workers 
exhibiting like or similar skills under the same or similar working 
conditions. The definition of ‘‘comparable’’ as set forth in section 
48-818, R. R. S. 1943, is controlling. 

2. Statutes: Ordinances. Where a statute or ordinance enumerates 
the things upon which it is to operate, or forbids certain things, it 
is to be construed as excluding from its effect all those not express- 
ly mentioned, unless the legislative body has plainly indicated a 
contrary purpose or intention. 


Appeal from the Nebraska Court of Industrial Re- 
lations. Affirmed. 


Hoch & Steinheider, for appellant. 


Theodore L. Kessner of Crosby, Guenzel, Davis, 
Kessner & Kuester, for appellee. 


Heard before Wuirre, C. J., SPENCER, BOSLAUGH, 
McCown, Bropkey, and WHITE, JJ. 
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Wuits, C. J. 

Appellee Nebraska City Education Association 
filed a petition on September 9, 1976, with the Court 
of Industrial Relations, requesting that the court re- 
solve an industrial dispute and establish wages and 
other terms of employment. A hearing was held on 
November 29, 1976, and an order entered by the 
court on July 1, 1977. Defendant School District of 
Nebraska City appeals from that order. We affirm 
the order of the Court of Industria] Relations. 

In its order the Court of Industrial Relations set a 
base salary level of $8,325 and determined other 
benefits. In arriving at these determinations, the 
court used an array of school districts which it 
deemed comparable to appellant. In ascertaining 
the comparable school districts, the court looked to 
enrollment, athletic relationship, geographic prox- 
imity, general cooperation, and community of inter- 
est. 

At the hearing, the school district presented testi- 
mony from a member of the board of education and 
from the superintendent of the school district con- 
cerning the tax consequences of the proposed salary 
increases. Also introduced into evidence by appel- 
lant was exhibit 12, a compilation of financial infor- 
mation from appellant and seven other school dis- 
tricts which it deemed comparable, showing valua- 
tion per pupil for 1975-76, and the general levy for 
1975-76. Appellant contends that the Court of Indus- 
trial Relations erred in refusing to consider evidence 
of the appellant’s ability to finance the teacher pay 
package. 

Concerning this evidence, the Court of Industrial 
Relations, in its order, stated: ‘‘As has been previ- 
ously stated by this Court, Fremont Educ. Assoc. v. 
School Dist., 1 CIR 50-1, 14 (1972), a school district’s 
‘ability to pay’ is of vital concern, but this Court is 
not the proper forum under present law to consider 
that factor. Thus we feel compelled to reject de- 
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fendant’s contention that such be considered. Rath- 
er we follow the holding in Nehawka Educ. Assoc. v. 
School Dist., 2 CIR 65-1 (1973), that, ‘[C]onsidera- 
tions as to the results that this Court’s decision may 
have on the tax valuation and the mill levy are be- 
yond the statutory authority of this Court.’ ”’ 

Section 48-818, R. R. S. 1948, in relevant part pro- 
vides: ‘‘* * * the Court of Industrial Relations shall 
establish rates of pay and conditions of employment 
which are comparable to the prevalent wage rates 
paid and conditions of employment maintained for 
the same or similar work of workers exhibiting like 
or similar skills under the same or similar working 
conditions. In establishing wage rates the court 
shall take into consideration the overall compensa- 
tion presently received by the employees, having re- 
gard not only to wages for time actually worked but 
also to wages for time not worked, including vaca- 
tions, holidays, and other excused time, and all 
benefits received, including insurance and pensions, 
and the continuity and stability of employment en- 
joyed by the employees.”’ (Emphasis supplied.) 

In Crete Education Assn. v. School Dist. of Crete, 
193 Neb. 245, 226 N. W. 2d 752 (1975), we stated: 
“# * * section 48-818, R. R. S. 1943, further refines the 
definition of ‘comparable’ and specifies certain 
items to be considered in determining comparability 
under that section. The definition as set forth in the 
above section is, of course, controlling.’’ In Bank of 
Gering v. Glover, 192 Neb. 575, 223 N. W. 2d 56 
(1974), we observed that ‘‘unless the context indi- 
cates otherwise, the use of the word ‘shall’ purports 
a mandatory obligation.” 

Appellant’s contention is without merit. Section 
48-818, R. R. S. 1948, states specifically those factors 
which the Court of Industrial Relations shall look to 
when establishing wage rates and conditions of em- 
ployment in disputes before it. Section 48-818, R. R. 
S. 1943, makes no mention of or reference to the 
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school district’s ‘‘ability to pay.” 

The maxim ‘‘expressio unius est exclusio alterius”’ 
is applicable here. ‘‘* * * where a statute or ordi- 
nance enumerates the things upon which it is to op- 
erate, or forbids certain things, it is to be construed 
as excluding from its effect all those not expressly 
mentioned, unless the legislative body has plainly in- 
dicated a contrary purpose or intention.’’ Starman 
v. Shirley, 162 Neb. 613, 76 N. W. 2d 749 (1956). See, 
also, Harrington v. Grieser, 154 Neb. 685, 48 N. W. 2d 
753 (1951); Ledwith v. Bankers Life Ins. Co., 156 
Neb. 107, 54 N. W. 2d 409 (1952). Had the Legisla- 
ture wanted the Court of Industrial Relations to con- 
sider factors such as ‘‘ability to pay,’’ when setting 
wage rates and conditions of employment it would 
have specifically provided therefor. We cannot re- 
write the statute under the guise of interpretation. 
AS we observed in School Dist. of Seward Education 
Assn. v. School Dist. of Seward, 188 Neb. 772, 199 N. 
W. 2d 752 (1972), ‘‘ ‘* * * defendant is making his 
contentions in the wrong forum. They might appro- 
priately be addressed to the Nebraska Legislature 
** * 

The order of the Court of Industrial Relations is 
correct and is affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 

SPENCER, J., dissenting. 

I am in total disagreement with the holding that a 
school district’s ability to pay is not an issue which 
can be raised before the Court of Industrial Rela- 
tions. In my judgment the school district’s ability to 
pay is of vital concern and its consideration of the is- 
sue is inherent in the act itself. 

It is apparent to me that to pass constitutional 
muster the act must be so construed. The power to 
tax is the power to destroy. The Court of Industrial 
Relations by this decision is given the power to re- 
quire taxation beyond the ability of the district to 
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pay. It can even ignore maximum levy limits if any 
such exist. We have held the Legislature may de- 
stroy a school district. We now hold the Court of In- 
dustrial Relations has that legislative authority. 

To brush off the contention that because section 
48-818, R. R. S. 1943, makes no mention or reference 
to the school district’s ability to pay, indicates that 
the Legislature did not intend the Court of Industrial 
Relations to consider it as a factor, is in my judg- 
ment a ‘‘copout.’’ 

Section 48-818, R. R. S. 1943, says nothing about en- 
rollment, athletic relationship, community of inter- 
est, geographic location, or general cooperation, or 
other considerations which have been adopted by the 
Court of Industrial Relations as guidelines. Certain- 
ly, ability to pay is a much more important criteria 
than those now being considered by the Court of In- 
dustrial Relations. 

In spite of the thrust of the majority opinion to the 
contrary, I believe this court has heretofore recog- 
nized the obligation of the Court of Industrial Rela- 
tions to consider ability to pay. In Lincoln Fire 
Fighters Assn. v. City of Lincoln, 198 Neb. 174, 252 N. 
W. 2d 607 (1977), we said: ‘‘We hold that in deter- 
mining prevalent wage rates for comparable serv- 
ices in reasonably similar labor markets, the Court 
of Industrial Relations is required to weigh, com- 
pare, and adjust for any economic dissimilarities 
shown to exist which have a bearing on prevalent 
wage rates.’’ 

It is time we recognize that sweeping with a broad 
brush, as we have been doing in these cases, is not 
only permitting the Court of Industrial Relations to 
legislate, but also permitting it to become the court 
of last resort in these cases. This case should be re- 
manded to the Court of Industrial Relations for re- 
consideration in light of our holding in Lincoln Fire 
Fighters Assn. v. City of Lincoln, supra. 
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1. Motor Vehicles: Stop and Check: Arrest: Licenses and Permits. 
A routine license check and its concomitant temporary delay of a 
driver does not constitute an arrest in a legal sense where there is 
nothing arbitrary or harassing present. 

2. Motor Vehicles: Stop and Check: Statutes: Licenses and Per- 
mits: Police Officers and Sheriffs. The fact that a law enforce- 
ment officer may entertain a suspicion that a certain motor vehicle 
may be stolen does not vitiate the lawfulness of a random spot 
check of the vehicle registration and operator’s license of the 
driver pursuant to section 60-435, R. R. S. 1943. There is a direct 
relationship between the stop and the purposes authorized by the 
statute. 

8. Motor Vehicles: Probable Cause: Arrest: Police Officers and 
Sheriffs. When the officer became aware that the car contained 
marijuana he had probable cause to arrest the defendant and to 
search the vehicle. 


Appeal from the District Court for York County: 
Witu1AM H. Norton, Judge. Affirmed. 


John P. McCluskey, Julius Lucius Echeles, and 
Laurence J. Bolon, for appellant. 


Paul L. Douglas, Attorney General, and Chauncey 
C. Sheldon, for appellee. 


Heard before WuiTE, C. J., SPENCER, BosLAuGH, 
McCown, CLINTON, BRODKEY, and Wuite, JJ. 


SPENCER, J. 

Defendant appeals his convictions for possession 
of marijuana weighing more than 1 pound; posses- 
sion of marijuana with intent to manufacture, dis- 
tribute, deliver, or dispense; and possession of co- 
caine. He was sentenced to probation for a period of 
2 years with the last 90 days to be spent in county 
jail, and fined $2,000. He assigns as error the over- 
ruling of his motion to suppress evidence seized 
from his vehicle, and the consideration of his failure 
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to explain his possession in determining he pos- 
sessed it with intent to deliver. 

The facts are not in dispute. An officer of the Ne- 
braska State Patrol, while traveling west on Inter- 
state 80 in York County, observed defendant driving 
a late-model automobile in the eastbound lane. His 
initial reaction was that the driver might be an il- 
legal alien and that the car possibly had been stolen. 
He decided to check its registration. He turned his 
patrol car around on the median and pursued the ve- 
hicle. When he pulled alongside the vehicle, still be- 
lieving the car might be stolen, he turned on the red 
lights on the patrol car and pulled the defendant, 
John F. Kretchmar, over to the side of the road. 

After stopping at the side of the road, defendant 
walked back toward the patrol car. The officer met 
defendant between the two vehicles and asked to see 
his operator’s license. Defendant appeared nervous 
and had difficulty locating the license in his billfold. 
He eventually produced the license and the officer 
then requested to see the vehicle registration. De- 
fendant stated the car was rented and he had the 
rental papers in the vehicle. 

The officer followed defendant to the car and stood 
by the open door on the driver’s side while defendant 
retrieved the papers from the glove compartment. 
The officer detected the odor of marijuana. He 
looked inside the vehicle and observed what ap- 
peared to be a tire covered by a blanket behind the 
driver’s seat on the floor, and on the rear seat there 
were suitcases, clothing, and a cooler. 

After examining the rental papers the officer per- 
formed an equipment check on the vehicle. He then 
informed the defendant he smelled marijuana and 
desired to search the trunk. Defendant refused to 
consent to the search. The trooper took the keys 
from defendant’s hand and proceeded to unlock the 
trunk. Defendant grabbed the trooper’s hand in an 
attempt to prevent him from opening the trunk. The 
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trunk was opened and the trooper observed it was 
filled with what he believed to be marijuana in brick 
form. Defendant, who was placed under arrest, was 
transported to the York County sheriff's office. 

Defendant’s vehicle was also towed to the sheriff’s 
office where the trooper removed a suitcase belong- 
ing to the defendant. Inside he found a leather or 
vinyl pouch with a metal container enclosed. The 
contents of the container were later analyzed as co- 
caine. An inventory search of the vehicle also re- 
vealed cocaine in a pocket of a jacket lying on the 
front seat. Removed from the trunk were 238 kilos 
of marijuana weighing approximately 460 pounds. 

The stop in this case resulted from an intuitive 
feeling on the part of the trooper that the driver of 
the vehicle did not fit the late model vehicle he was 
driving, and that a check should be made to ascer- 
tain whether or not the vehicle might possibly have 
been stolen. The officer testified he stopped the car 
for the express purpose ‘‘of checking him out, get- 
ting his driver’s license and registration.”’ 

Section 60-435, R. R. S. 1948, permits an officer in 
uniform to require the driver of an automobile to 
stop and exhibit his driver’s license and the registra- 
tion card issued for the vehicle. The stop was within 
the ambit of that statute, which has been upheld in 
State v. Holmberg, 194 Neb. 337, 231 N. W. 2d 672 
(1975), and State v. Shepardson, 194 Neb. 673, 235 N. 
W. 2d 218 (1975). 

In Holmberg we said: ‘‘A routine license check 
and its concomitant temporary delay of a driver 
does not constitute an arrest in a legal sense where 
there is nothing arbitrary or harassing present.”’ 

Subsequent to the stop, by the use of his senses the 
trooper became aware of the presence of marijuana. 
A trained officer should have no difficulty in smell- 
ing 460 pounds of marijuana. At that time, under 
our law, the officer had probable cause to search the 
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automobile for marijuana without the necessity of 
relying on consent. 

Defendant seeks to distinguish Holmberg and 
Shepardson on the theory that section 60-435, R. R. S. 
1943, permits the stop of a moving vehicle only for 
the limited purpose of enforcing the traffic safety 
laws. Section 60-435, R. R. S. 1943, reads, so far as 
material here: ‘‘The superintendent and all mem- 
bers of the Nebraska State Patrol and all other 
peace officers mentioned in section 39-6,192 shall 
have the power (1) of peace officers for the purpose 
of enforcing the provisions of this act and for the 
purpose of enforcing any other law regulating the 
operation of vehicles or the use of the highways; 
* * *.’ We would consider the stop herein to be 
within the ambit of this provision. 

The stopping of Kretchmar for the purpose of 
checking his driver’s license and the certificate of 
registration for the car he was driving, if it may be 
construed to be a seizure, was not in any sense an 
unreasonable one. It did not violate any right given 
Kretchmar by the Fourth Amendment to the federal 
Constitution. Lipton v. United States (9th Cir., 
1965), 348 F’. 2d 591; State v. Holmberg, 194 Neb. 337, 
231 N. W. 2d 672 (1975). 

The fact that a law enforcement officer may enter- 
tain a suspicion that a certain motor vehicle may be 
stolen does not vitiate the lawfulness of a random 
spot check of the vehicle registration and operator’s 
license of the driver pursuant to section 60-435, R. R. 
S. 1943. There is a direct relationship between the 
stop and the purposes authorized by the statute. 
The fact that the officer may have a suspicion the 
vehicle is stolen does not disqualify him from con- 
ducting an otherwise lawful section 60-435, R. R. S. 
1943, check. . 

When the officer became aware that the car con- 
tained marijuana he had probable cause to arrest 
the defendant and to search the vehicle. Chambers 
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v. Maroney, 399 U. S. 42, 90 S. Ct. 1975, 26 L. Ed. 2d 
419 (1970). In that case, the occupants of the car 
were arrested and the car was driven to the police 
station where it was searched. The United States 
Supreme Court said: ‘‘On the facts before us, the 
blue station wagon could have been searched on the 
spot when it was stopped since there was probable 
cause to search and it was a fleeting target for a 
search. The probable-cause factor still obtained at 
the station house and so did the mobility of the car un- 
less the Fourth Amendment permits a warrantless 
seizure of the car and the denial of its use to anyone 
until a warrant is secured. In that event there is lit- 
tle to choose in terms of practical consequences be- 
tween an immediate search without a warrant and 
the car’s immobilization until a warrant is ob- 
tained.’’ The United States Supreme Court held, for 
constitutional purposes, it saw no difference between 
on the one hand seizing and holding a car before pre- 
senting the probable cause issue to a magistrate and 
on the other hand carrying out an immediate search 
without a warrant. Given probable cause to search, 
either course is reasonable under the Fourth 
Amendment. 

The instant case is readily distinguishable from 
State v. Colgrove, 198 Neb. 319, 253 N. W. 2d 20 
(1977). There, this court held the car was stopped to 
serve warrants, not for the purpose of checking the 
operator’s license and car registration. As soon as 
the car was stopped, the officers realized that the 
two individuals they were seeking were not in the 
vehicle. In the present case, the car was stopped 
for the specific purpose of checking the operator’s 
license and the car registration. 

This case is similar to State v. Shepardson, 194 
Neb. 673, 235 N. W. 2d 218 (1975). There, the officer 
decided to make a spot check for proper vehicle and 
registration papers because the defendant did not 
seem to fit the vehicle and the thought occurred to 
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him that the vehicle might be stolen. On the ques- 
tion at issue herein, this case is controlled by Shep- 
ardson. 

This case was tried to the court without a jury. 
Preliminary to the imposition of sentence, the court 
summarized the evidence in a general way and at 
one point stated: ‘‘No evidence was offered by the 
defendant that he did not know of the existence of 
the marijuana or the cocaine nor was any explana- 
tion offered as a reason for the quantity.’’ The court 
then proceeded to make certain findings of fact, the 
final one of which was: ‘‘Four, that the failure of 
the defendant to otherwise explain his possession of 
this large quantity of marijuana, which was proc- 
essed and packaged in a form customarily used for 
distribution, supports a conclusion and finding be- 
yond a reasonable doubt of the possession with in- 
tent to distribute.’’ 

Defendant argues that the aforementioned com- 
ments by the trial court constitute a violation of the 
fundamental principles that a defendant is entitled 
to a presumption of innocence and his failure to tes- 
tify shall not create any presumption against him. 
The fallacy in defendant’s assignment of error lies 
in the fact that he apparently misconceives the 
meaning of the trial court’s remarks. 

The court was not commenting as such on the fail- 
ure of the defendant to testify. The court was sim- 
ply commenting on the complete lack of any evi- 
dence of an exculpatory nature — whether through 
testimony of the defendant or otherwise — to miti- 
gate against the natural and logical evidentiary pre- 
sumption that the defendant was in possession of 
marijuana with intent to distribute. The comment 
was on the lack of evidence, not the lack of defend- 
ant presenting himself as a witness. 

There is nothing in the remarks from the bench 
which justifies a conclusion that the trial judge con- 
sidered the failure of the defendant to testify as in it- 
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self constituting or taking the place of evidence of 
guilt. It is obvious that the undisputed and unre- 
butted evidence of guilt on the issue of intent was so 
overwhelming as to be totally inconsistent with any 
other finding. 

There is no merit to defendant’s assignments of 
errors. The judgment should be and hereby is af- 
firmed. 

AFFIRMED, 
WHITE, C. THomas, J., dissenting. 

The United States Supreme Court has held the 
word automobile is not a talisman in whose presence 
the Fourth Amendment fades away and disappears. 
See, Coolidge v. New Hampshire, 403 U. S. 443, 91 S. 
Ct. 2022, 29 L. Ed. 2d 564. In United States v. 
Brignoni-Ponce, 422 U. S. 873, 95 S. Ct. 2574, 45 L. Ed. 
2d 607, the Supreme Court held the stop of an auto- 
mobile for even a brief period of time constitutes a 
‘‘seizure’’ within the meaning of the Fourth Amend- 
ment. The court went on to criticize random stops 
by the Border Patrol not based on a reasonable sus- 
picion. While the Supreme Court has not ruled on 
the specific issue of whether random stops by state 
patrolmen to check documents are constitutionally 
valid, the principles enunciated in Brignoni-Ponce 
clearly suggest that they are not. The majority 
persists in ignoring the language of the Supreme 
Court and the weight of authority by relying on State 
v. Holmberg, 194 Neb. 337, 231 N. W. 2d 672. 

It is not necessary to again detail the authority 
contrary to the majority position except to mention 
cases decided since Holmberg whose language we 
feel is germane to the issue. Authority contrary to 
the majority’s opinion existing prior to Holmberg 
was set out in the dissent of McCown, J., in State v. 
Holmberg, supra. 

It is to be noted that even authority relied on by 
the majority in Holmberg is now doubtful. In Holm- 
berg, the majority discussed two cases from the 
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Eighth Circuit Court of Appeals to support its posi- 
tion, United States v. Turner (8th Cir., 1971), 442 F. 
2d 1146, and Rodgers v. United States (8th Cir., 
1966), 362 F. 2d 358. Language found in United 
States v. Harris (8th Cir., 1975), 528 F. 2d 1327, plain- 
ly makes adherence to a rule allowing random stops 
of automobiles in the Eighth Circuit questionable. 
After stating that detention of an automobile by po- 
lice is a seizure for Fourth Amendment purposes, 
the court in Harris said: ‘‘It is well settled in justi- 
fying such an intrusion, a police officer ‘* * * must 
be able to point to specific and articulable facts 
which, taken together with rational inferences from 
those facts, reasonably warrant that intrusion.’ ’’ 
(Emphasis supplied.) Another case utilized by the 
majority in Holmberg, Lipton v. United States (9th 
Cir., 1965), 348 F. 2d 591, was limited by the holding 
in United States v. Carrizoza-Gaxiola (9th Cir., 1975), 
523 F. 2d 239. Carrizoza-Gaxiola held that a war- 
rantless stop which was part of an effort to detect 
stolen vehicles cannot be justified under the guise of 
a check for compliance with state licensing and reg- 
istration requirements. 

In two recent cases, courts considered the Holm- 
berg rule and rejected it. See, United States v. 
Montgomery (D. C., 1977), 561 F. 2d 875; State v. 
Prouse (Del., 1978), 382 A. 2d 1359. In State v. 
Prouse, supra, the Delaware Supreme Court, in 
holding random stops inherently arbitrary, rea- 
soned: ‘‘However, the factor which in our opinion 
makes random stops, absent justifying facts, unrea- 
sonable is the inherent arbitrariness of the proce- 
dure. The flaw in the process is that absolute dis- 
cretion and authority is conferred upon the police to 
detain whomever they desire for whatever reason on 
the pretense of a documents check stop. Thus an of- 
ficer prejudiced against any visibly identifiable 
group could stop a disproportionate number of per- 
sons in the group. No discrimination has been 
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shown in the stop under examination here, but the 
evil of the possibility of discriminatory stops does 
exist. If we were to accept the State’s position, dis- 
criminatory stopping procedures could be practiced 
with little or no chance for judicial review.’’ 

Citing Terry v. Ohio, 392 U. S. 1, 88 S. Ct. 1868, 20 
L. Ed. 2d 889, the Eighth Circuit Court of Appeals in 
United States v. Harris, supra, held that a reason- 
able suspicion standard was to be applied in random 
automobile stops. 

The majority here would equate intuition with rea- 
sonable suspicion. Intuition is not reasonable suspi- 
cion, but rather selective suspicion. Selective suspi- 
cion, without more, is merely a mask for personal 
prejudices. The following testimony of the officer il- 
lustrates the inherently arbitrary nature of random 
stops: ‘‘Q. Tell me what specific facts led you to 
believe that the motor vehicle was stolen? 

‘‘A. The reason — there were no specific facts. I 
did not have a report saying that this vehicle was 
stolen. I did not know that this vehicle was stolen. 
I just felt that the driver of the vehicle did not fit the 
vehicle and I had an inkling, call it what you want, 
but I felt at the time that the vehicle could possibly . 
be stolen. 

“Q. All right. Tell me what facts gave you the 
feeling that —. 

“A. Okay, I will do the best I can. 

“Q. Well, I hope so. 

‘‘A. When I first observed the vehicle east- 
bound I saw that the driver at this time looked to be 
like a Mexican male driving a newer model Chevro- 
let and in my line of work people, or a car, if it is go- 
ing to be stolen for various reasons a lot of times it is 
a newer model car, rather than an older model car, 
whether it be for profit, if you are going to steal a 
car, a lot of people will steal it so that they can make 
some money off it, or if they are going to steal a car 
they are going to take a car that is reliable, that gets 
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them out of wherever they have been and will get 
them out of — to where they want to go, so the fact 
that it was a newer model car initially aroused my 
interest, along with the fact that Mr. Kretchmar at 
that time appeared to be a Mexican male. I thought 
that if he was a Mexican male, if he was possibly an 
illegal alien from Mexico, that there was a good 
chance that he had a car that would not belong to 
him, but there was no way I could tell whether this 
vehicle was his without stopping him and checking 
him out, getting his driver’s license and registration. 
* oe 

'“Q. (By Mr. Bolan) Based on that information 
and based on what those observations were at that 
time you stopped the motor vehicle; is that correct? 

“A, Yes.” 

The language of the Fourth Amendment is clear 
and unmistakable: ‘‘The right of the people to be 
secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall 
not be violated, * * *.’’ Fourth Amendment to the 
Constitution of the United States. Under the majori- 
ty’s holding, a motorist using the roads of this state 
is without a constitutional guarantee against unrea- 
sonable seizure. In reality, the selective enforce- 
ment of the law sanctioned here allows the guaran- 
tee to adhere to some and not to others. The 
“‘others’’ are those of a specific ethnic type who may 
be driving a later model car, as here. What charac- 
teristics might be a catalyst to an officer’s intuition 
are open to speculation. The majority clearly says 
there are no Fourth Amendment rights to be free of 
arbitrary stops on a highway. I disagree. 

McCown, J., joins in this dissent. 

CLINTON, J., dissenting. 

In State v. Holmberg, 194 Neb. 337, 231 N. W. 2d 
672, we said: ‘‘We are not unmindful of the possibil- 
ity of abuse of the statute as we interpret it. We 
have no hesitancy in saying that if the facts should 
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disclose that the stop is a mere pretext for other rea- 
sons, it would be held to be arbitrary and unreasona- 
ble and violative of the Fourth Amendment. We 
hasten to state, specifically and emphatically, that a 
spot check is not to be used as a pretext to search for 
evidence of some possible crime unrelated to the re- 
quirements of section 60-435, R. R. S. 1943.”’ I joined 
in the majority opinion in that case upon the premise 
that we meant what we said in the above statement. 
Apparently all who joined in that opinion did not. 

The record here discloses as is demonstrated in 
the dissent of White, C. Thomas, J., that the officer 
stopped the car of the defendant on a mere hunch 
and without any rational cause for suspicion. It was 
not a bona fide stop to accomplish the purposes au- 
thorized by section 60-435, R. R. S. 1943. 

The reasons for my views were elaborated in the 
majority opinion in State v. Colgrove, 198 Neb. 319, 
at p. 324, 253 N. W. 2d 20 (1977), and I will not repeat 
them here. 

WHITE, C. J., responding to dissents. 

The majority opinion is criticized as ignoring the 
language of the United States Supreme Court in 
United States v. Brignoni-Ponce, 422 U. S. 873, 95 S. 
Ct. 2574, 45 L. Ed. 2d 607 (1975). It is stated that the 
principles enunciated in that decision clearly sug- 
gest the constitutional invalidity of random stops by 
state patrolmen to check documents. A careful ex- 
amination of the language employed by the Supreme 
Court will reveal that no such inference can be 
drawn. 

Brignoni-Ponce involved the activities of the 
United States Border Patrol, and the only issue pre- 
sented for decision was whether ‘‘a roving patrol 
may stop a vehicle in an area near the border and 
question its occupants when the only ground for sus- 
picion is that the occupants appear to be of Mexican 
ancestry.’’ In holding such stops are prohibited by 
the Fourth Amendment, the court stated: ‘‘We are 
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unwilling to let the Border Patrol dispense entirely 
with the requirement that officers must have a rea- 
sonable suspicion to justify roving-patrol stops. In 
the context of border area stops, the reasonableness 
requirement of the Fourth Amendment demands 
something more than the broad and unlimited dis- 
cretion sought by the Government. Roads near the 
border carry not only aliens seeking to enter the 
country illegally, but a large volume of legitimate 
traffic as well. * * * 

‘‘We are not convinced that the legitimate needs of 
law enforcement require this degree of interference 
with lawful traffic. * * * a requirement of reason- 
able suspicion for stops allows the Government ade- 
quate means of guarding the public interest and also 
protects residents of the border areas from indis- 
criminate official interference. Under the circum- 
stances, and even though the intrusion incident to a 
stop is modest, we conclude that it is not ‘reason- 
able’ under the Fourth Amendment to make such 
stops on a random basis.’’ (Emphasis supplied.) 

In a footnote to the opinion the court stated: ‘‘Our 
decision in this case takes into account the special 
function of the Border Patrol, the importance of the 
governmental interests in policing the border area, 
the character of roving-patrol stops, and the availa- 
bility of alternatives to random stops unsupported 
by reasonable suspicion. Border Patrol agents have 
no part in enforcing laws that regulate highway use, 
and their activities have nothing to do with an in- 
quiry whether motorists and their vehicles are enti- 
tled, by virtue of compliance with laws governing 
highway usage, to be upon the public highways. Our 
decision thus does not imply that state and local en- 
forcement agencies are without power to conduct 
such limited stops as are necessary to enforce laws 
regarding drivers’ licenses, vehicle registration, 
truck weights, and similar matters.’’ (Emphasis 
supplied.) This language has been previously 


320 NEBRASKA REPORTS [VOL, 201 


State v. Kretchmar 


quoted in State v. Holmberg, 194 Neb. 337, 231 N. W. 
2d 672 (1975). 

In United States v. Martinez-Fuerte, 428 U. S. 543, 
96 S. Ct. 3074, 49 L. Ed. 2d 1116 (1976), the Supreme 
Court considered the propriety of Border Patrol op- 
erations using permanent checkpoints where all 
traffic is momentarily stopped and certain vehicles 
are selectively referred to a secondary inspection 
area for questioning of the occupants. The defend- 
ants argued ‘‘that the routine stopping of vehicles at 
a checkpoint is invalid because Brignoni-Ponce 
must be read as proscribing any stops in the absence 
of reasonable suspicion.’’ The court disagreed, find- 
ing no constitutional infirmity in the procedure em- 
ployed. It stated: ‘‘The defendants note correctly 
that to accomodate public and private interests 
some quantum of individualized suspicion is usually 
a prerequisite to a constitutional search or seizure. 
See Terry v. Ohio, 392 U. S., at 21, and n. 18. But the 
Fourth Amendment imposes no irreducible require- 
ment of such suspicion. This is clear from Camara v. 
Municipal Court, 387 U. S. 523 (1967). * * * In 
Camara the Court required an ‘area’ warrant to sup- 
port the reasonableness of inspecting private resi- 
dences within a particular area for building code 
violations, but recognized that ‘specific knowledge of 
the conditions of the particular dwelling’ was not re- 
quired to enter any given residence. 387 U. S., at 
538. In so holding, the Court examined the govern- 
ment interests advanced to justify such routine in- 
trusions ‘upon the constitutionally protected inter- 
ests of the private citizen,’ id., at 534-535, and con- 
cluded that under the circumstances the government 
interests outweighed those of the private citizen. 

‘“‘We think the same conclusion is appropriate 
here, where we deal neither with searches nor with 
the sanctity of private dwellings, ordinarily afforded 
the most stringent Fourth Amendment protection. 
See, e.g., McDonald v. United States, 335 U. S. 451 
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(1948). As we have noted earlier, one’s expectation 
of privacy in an automobile and of freedom in its op- 
eration are significantly different from the tradition- 
al expectation of privacy and freedom in one’s resi- 
dence. United States v. Ortiz, 422 U. S., at 896 n. 2; 
see Cardwell v. Lewis, 417 U. S. 583, 590-591 (1974), 
(plurality opinion). And the reasonableness of the 
procedures followed in making these checkpoint 
stops makes the resulting intrusion on the interests 
of motorists minimal. On the other hand, the pur- 
pose of the stops is legitimate and in the public inter- 
est, and the need for this enforcement technique is 
demonstrated by the records in the cases before us. 
Accordingly, we hold that the stops and questioning 
at issue may be made in the absence of any individ- 
ualized suspicion at reasonably located check- 
points.”’ 

In footnote 14 therein the court stated: ‘‘Stops for 
questioning, not dissimilar from those involved here, 
are used widely at state and local levels to enforce 
laws regarding drivers’ licenses, safety require- 
ments, weight limits, and similar matters. The fact 
that the purpose of such laws is said to be adminis- 
trative is of limited relevance in weighing their in- 
trusiveness on one’s right to travel; and the logic of 
the defendants’ position, if realistically pursued, 
might prevent enforcement officials from stopping 
motorists for questioning on these matters in the ab- 
sence of reasonable suspicion that a law was being 
violated. As such laws are not before us, we inti- 
mate no view respecting them other than to note 
that this practice of stopping automobiles briefly for 
questioning has a long history evidencing its utility 
and is accepted by motorists as incident to highway 
use.’? (Emphasis supplied.) 

From Martinez-Fuerte it is clear that the Fourth 
Amendment ‘‘imposes no irreducible requirement”’ 
of reasonable suspicion based upon specific and ar- 
ticulable facts before a motor vehicle may be 
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stopped by officers in the performance of their du- 
ties. The test is one of balancing the interests at 
stake, a task which this court performed in State v. 
Holmberg, supra. The fact that an officer may en- 
tertain some suspicions concerning the driver of a 
vehicle should not invalidate an otherwise legal stop 
pursuant to section 60-435, R. R. S. 1943. 


STATE OF NEBRASKA, APPELLEE, V, OTIS C. JOHNSON, 
III, APPELLANT. 
268 N. W. 2d 85 


Filed July 5, 1978. No. 41755. 


1. Criminal Law: Trial: Time: Statutes. Section 29-1207, R. R. S. 
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BRODKEY, J. 

The issue presented in this case is whether Otis C. 
Johnson, III, defendant and appellant herein, was 
brought to trial within 6 months of the commence- 
ment of this criminal action against him as required 
by section 29-1207, R. R. S. 1948. In a complaint filed 
in the county court of Red Willow County on August 
18, 1976, the defendant was charged with operating a 
motor vehicle while his operator’s license was re- 
voked. On May 6, 1977, the defendant moved for dis- 
missal on the ground that he had not been tried with- 
in 6 months of the filing of the complaint. Defend- 
ant’s motion was overruled after a hearing, and he | 
was tried on May 13, 1977, and found guilty as 
charged. The District Court affirmed defendant’s 
conviction. He has now appealed to this court, con- 
tending that his conviction should be reversed be- 
cause he was not tried within 6 months of the filing 
of the complaint. We reverse. 

The complaint in this case was filed on August 18, 
1976. A continuance was granted at defendant’s re- 
quest from August 26, 1976, to September 2, 1976, to 
enable him to secure counsel, and on September 2nd 
the defendant appeared with counsel and pled not 
guilty. County court records indicate that thereaf- 
ter trial dates were set for September 22nd and No- 
vember 4th, but a trial was not held on either of 
those dates. Neither the county court records, nor 
the evidence presented at the hearing on defendant’s 
motion to dismiss, disclose the reason for those post- 
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ponements. There was no evidence that the defend- 
ant moved for a continuance during this time period, 
or that he or his counsel consented to a continuance. 
The case was eventually set for trial on February 16, 
1977. 

On February 14, 1977, the defendant’s counsel 
moved for a continuance on the grounds that defend- 
ant would be outside the state conducting business 
on February 16th, and would be unable to appear for 
trial. This motion was overruled on February 15th, 
and defendant was ordered to show cause on Febru- 
ary 24th why he should not be held in contempt of 
court. The defendant did not appear at the show 
cause hearing because he was again outside the 
state conducting business, and he was held in con- 
tempt of court. A warrant was issued for his arrest 
on March 3, 1977. On March 16th, the defendant ap- 
peared in the county court, and county court records 
indicate that he was ordered to appear for trial on 
May 13, 1977. Neither the court records nor the evi- 
dence presented at the hearing, however, shed any 
light on the circumstances surrounding the setting of 
the May 13th trial date. There was no evidence 
whatsoever that the defendant or his counsel con- 
sented to the May 13th trial date, or that the defend- 
ant was advised of his right to a speedy trial and 
waived such right. The evidence at the hearing dis- 
closed that the county court docket was not con- 
gested on March 16th; and, in fact, there is evidence 
that trial dates were being moved up rather than 
being set back. Moreover, there is no evidence in 
the record that May 13th was the earliest date possi- 
ble for defendant’s trial. 

After the hearing on defendant’s motion to dis- 
miss, the trial court made specific findings concern- 
ing what time periods should be included in comput- 
ing whether the defendant had been brought to trial 
within 6 months of the filing of the complaint. It 
concluded that the period of time between the filing 
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of the complaint on August 18, 1976, and February 
14, 1977, with the exception of a 7-day continuance 
granted to the defendant to obtain counsel, should be 
included in the computation; and that the period be- 
tween February 14th to March 16th should be ex- 
cluded because the defendant was outside the juris- 
diction and not available for trial during that time 
period. The trial court also concluded that the peri- 
od of time after March 16th should be excluded be- 
cause the trial date of May 138th ‘‘was arrived at with 
the consent of the defendant’s counsel.’’ The trial 
court specifically stated: ‘‘I am also going to ex- 
clude that period of time from March 16th to the 
present for purposes of computation, and I do so on 
the basis of again the defendant’s Motion for Contin- 
uance by the consent under section 29-1207 4B. I feel 
that although there was not a formal Motion for a 
Continuance or an objection to said continuance, I do 
feel that the trial date that was set on May the * * * 
13th was arrived at with the consent of the defend- 
ant’s counsel and I * * * I’m basing it strictly on the 
basis — on the fact that I believe the defendant’s 
counsel did consent to the setting of that date.’’ 
Section 29-1207, R. R. S. 1948, provides that every 
person charged with a criminal offense shall be 
brought to trial within 6 months. In cases com- 
menced and tried in the county court, the 6-month 
period begins to run on the date the complaint is 
filed. See, State v. Stevens, 189 Neb. 487, 203 N. W. 
2d 499 (1973); State v. Born, 190 Neb. 767, 212 N. W. 
2d 581 (1973). Subsection (4) of section 29-1207, R. 
R. S. 1948, provides that certain periods of time shall 
be excluded in computing the time for trial. Such 
periods, as are relevant in this case, include: (1) 
The period of delay resulting from a continuance 
granted at the request or with the consent of the de- 
fendant or his counsel; (2) the period of delay result- 
ing from the absence or unavailability of the defend- 
ant; and (3) other periods of delay not specifically 
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enumerated, but only if the court finds that they are 
for good cause. 

In State v. Alvarez, 189 Neb. 281, 202 N. W. 2d 604 
(1972), this court established several principles rele- 
vant to the application of section 29-1207, R. R. S. 
1943. First, we held that the ‘‘primary burden is 
upon the State, that is, the prosecutor and the court, 
to bring the accused person to trial within the time 
provided by law. * * * If a defendant is not brought 
to trial within the time provided for and as deter- 
mined by valid statutory standards, he is, in the ab- 
sence of an express waiver or a waiver as provided 
by statute, entitled to his absolute discharge from 
the offense alleged * * *.’’ Second, we specifically 
rejected the contention that the failure of the defend- 
ant to object at the time the trial court enters an or- 
der setting the trial at a date after the 6-month peri- 
od constitutes a waiver of his rights under the stat- 
ute. See, also, Barker v. Wingo, 407 U. S. 514, 92 S. 
Ct. 2182, 33 L. Ed. 2d 101 (1972). Third, we held that 
the State has the burden to prove by a substantial 
preponderance of the evidence that one or more of 
the excluded periods of time under subsection (4) of 
section 29-1207, R. R. S. 1948, is applicable if the de- 
fendant is not tried within 6 months of the com- 
mencement of the criminal action. Finally, we set 
down specific guidelines for future cases, stating 
that when the trial court sets a date for trial outside 
the 6-month period, the court shall: ‘‘(1) Advise the 
defendant of his statutory right to a speedy trial and 
the effect of his consent to a period of delay, and * * * 
(2) Ascertain of record whether the defendant does 
or does not waive his right to a speedy trial and con- 
sent to the trial date set.’’ 

The dispute in the present case is whether the time 
period after March 16, 1977, when defendant ap- 
peared in court after his absence from the jurisdic- 
tion, should be included in the 6-month computation. 
Until March 16th, 5 months, 19 days had elapsed 
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from the filing of the complaint, excluding the time 
the defendant was absent from the jurisdiction, 
which was from February 14th to March 16th, and 
also excluding the time the defendant was granted a 
continuance to secure counsel, from August 26th to 
September 2nd. Therefore, if the time after March 
16th is not excluded, the State had 11 days after 
March 16th to try the defendant, which it did not do. 
If the time after March 16th is excluded, it is appar- 
ent that the defendant was tried within 6 months un- 
der section 29-1207, R. R. S. 1943. 

The trial court concluded that the period after 
March 16th should be excluded under subsection (4) 
(b) of section 29-1207, R. R. S. 1948, which provides 
for excluding the ‘‘period of delay resulting from a 
continuance granted at the request or with the con- 
sent of the defendant or his counsel.’’ The trial 
court apparently viewed the delay after March 16th 
as the result of an ‘‘informal’’ motion for a continu- 
ance on the part of the defendant, and then ex- 
panded on this view by stating that it believed that 
the defendant’s counsel had consented to the setting 
of the trial date on May 13th. The evidence pre- 
sented at the hearing on defendant’s motion to dis- 
miss, however, does not support the conclusion of 
the trial court. Other than the continuance granted 
at the outset of the case to permit the defendant time 
to secure counsel, no continuance was ever granted 
by the trial court. There is no evidence that the de- 
fendant, either formally or informally, moved for a 
continuance on or after March ié6th, nor was there 
any evidence that the defendant or his counsel con- 
sented to the setting of the trial date on May 13th. 
In fact, the witnesses at the hearing were not even 
certain when the trial date of May 13th was actually 
set, and there was no evidence concerning the cir- 
cumstances of the May 13th trial date. 

We conclude that the exclusion of the time period 
after March 16th cannot be justified by reliance on 
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subsection (4) (b) of section 29-1207, R. R. S. 1948. 
The evidence simply does not show that there was a 
continuance granted on or after that date at the re- 
quest or with the consent of the defendant or his 
counsel, or that the defendant or his counsel con- 
sented to the trial date of May 13th. Since the bur- 
den is upon the State to show by a substantial pre- 
ponderance of the evidence that one or more of the 
excluded periods of time under subsection (4) of sec- 
tion 29-1207, R. R. S. 1948, was applicable, and since 
it failed to meet this burden with respect to subsec- 
tion (4) (b), the trial court’s exclusion of the time 
period after March 16th under subsection (4) (b) 
cannot be sustained. 

We also find no other provision in subsection (4) of 
section 29-1207, R. R. S. 1943, which would warrant 
exclusion of the time period after March 16th from 
the 6-month computation. Subsection (4) (f) ex- 
cludes periods of delay not specifically enumerated, 
but only if the trial court finds that they are for 
‘‘good cause.’’ In State v. Alvarez, supra, this court 
held that if a trial court relies on subsection (4) (f) 
in excluding a period of delay from the 6-month 
computation, a general finding of ‘‘good cause’’ will 
not suffice, and the trial court must make specific 
findings as to the good cause or causes which re- 
sulted in extensions of time. In the present case the 
trial court did not purport to rely on subsection (4) 
(f) in excluding the time period after March 16th, 
but specifically and solely relied on subsection (4) 
(b). In any event, the evidence presented by the 
State does not support a finding that the delay from 
March 16th until May 13th was the result of good 
cause. There is no evidence either, that the State 
could not have tried the defendant within 11 days 
after March 16th, in which case the defendant un- 
questionably’ would have been tried within 6 months 
of the filing of the complaint, or, that May 13th was 
the earliest trial date available after March 16th. 
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For the same reasons, the delay after March 16th 
until May 13th can not be excluded under subsection 
(4) (d) of section 29-1207, R. R. S. 1943, which ex- 
cludes from the computation the period of delay re- 
suiting from the absence or unavailability of the de- 
fendant. 

In summary, the State failed to meet its burden of 
proof in this case, and the delay after March 16th 
can not be attributed to the defendant. As the trial 
judge himself admitted: ‘‘* * * I am not going to 
make any bones about it. I think that the court is at 
fauit for not following the proper procedures * * *.’’ 

We conclude that the defendant is entitled to dis- 
charge from the offense charged because the State 
failed to meet its burden of showing that he was 
brought to trial within 6 months of the filing of the 
complaint. See, § 29-1208, R. R. S. 1943; State v. Al- 
varez, supra. We emphasize however, that a de- 
fendant whose trial is set at the end of the 6-month 
period, but who fails to appear for that trial, is not 
necessarily entitled to an immediate trial when he 
subsequently appears in court. It would appear in 
many cases that a delay after the defendant’s reap- 
pearance might be justified for good cause, such as 
a congested docket in the trial court, or scheduling 
difficulties on the part of the trial judge or the prose- 
cutor. In such a case, where the trial date must be 
set outside the 6-month period, the trial court should 
comply with the mandate of State v. Alvarez, supra, 
and advise the defendant of his right to a speedy 
trial and ascertain whether the defendant wishes to 
waive that right; or otherwise set forth in the record 
the cause for the delay. We also note that the prose- 
cution may move for a continuance under subsection 
(4) (c) of section 29-1207, R. R. S. 1943, in such cir- 
cumstances. If such simple procedures are fol- 
lowed, problems like those in the present case can 
be avoided in the future. 

We reverse the judgment and remand the cause 
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with directions to vacate the defendant’s conviction 
and discharge him from the offense charged. 
REVERSED AND REMANDED. 

SPENCER, J., dissenting. 

I dissent from the majority opinion herein for two 
reasons: First, I do not feel that a defendant can 
deliberately ignore or flout an order of the trial 
court and then take advantage of his misconduct. 
Second, the trial date of May 13, 1977, was set by 
agreement of the defendant’s counsel. 

On the 24th day of February 1977, the county judge 
entered an order in a contempt of court hearing for 
failure to be present in court for a scheduled jury 
trial on February 16, 1977. The court in that order 
made fact findings as follows: ‘* * * 5) On or 
about the 14th day of February, 1977, defendant’s 
Counsel moved for a continuance of the jury trial 
date set for the 16th day of February, based upon de- 
fendant’s absence from the county. 

“6) Above said Motion for a Continuance was af- 
ter hearing, denied by the Court and and~(sic) order 
was entered on the 15th day of February, 1977, to 
show cause why defendant should not be held in Con- 
tempt of Court for failure to be present for the 
scheduled jury trial date. 

“{) Above said Order to Show Cause was set for 
hearing on the 24th day of February, 1977, and due 
and proper notice to defendant, his attorney, and the 
Red Willow County Attorney was mailed on the 15th 
day of February, 1977. 

8) The defendant failed, neglected and refused 
to appear in person before the Court on the 24th day 
of February, 1977, as ordered, but defendant’s attor- 
ney has filed an application for a continuance of the 
hearing based upon defendant’s absence from the 
county. 

“9) That above said Application for a Continu- 
ance is based upon the defendant’s absence from the 
county, which is the main reason for this Court’s 
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original order to show cause why defendant should 
not be held in contempt and it was not supported by 
sufficient evidence to substantiate the impossibility 
of defendant’s presence in this Court and said Appli- 
cation for a Continuance should be denied.”’ 

Under date of May 9, 1977, the defendant, giving 
an address as Box 96, Rangely, Colorado 81648, 
signed a waiver of personal appearance, and re- 
quested the court to proceed during every absence of 
his at all times when he is represented by his attor- 
ney. He further agreed to be present in person in 
court, ready for trial any day and hour which the 
court may fix in his absence. 

Under date of May 138, 1977, the county court en- 
tered an order which, so far as material herein, 
reads as follows: ‘‘NOW ON THIS 11th day of May, 
1977 this matter came on to be heard on the Motion 
to Dismiss filed by Defendant herein. Mr. Mike 
Freeman, County Attorney, Mr. John Battershell, 
Defense Attorney were present and the Defendant 
waived his presence by written document filed here- 
in dated May 9, 1977. Both Attorneys in addition to 
Mary Fahrenbruch, Court Clerk, were sworn and 
presented evidence. 

‘‘BASED UPON said evidence and the record the 
Court finds that: * * * (7) On the 24th day of Feb- 
ruary a hearing was held and the Defendant was 
found to be in contempt of Court and by consent of 
the Attorneys a trial date of May 13, 1977 was set for 
hearing this matter. 

““(8) For purposes of computing the time exclud- 
able pursuant to 29-1207 the Court finds the following 
continuances granted at the request of or with the 
consent of the Defendant or his counsel: 

‘(A) That period from August 26, 1976 to Septem- 
ber 2, 1976. 

‘(B) That period from February 14, 1977 to the 
trial date set for May 13, 1977. 

“(C) That less than six months has expired since 
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the date the complaint was filed.’’ 

The motion to dismiss was overruled and the de- 
fendant, after trial, was found guilty as charged. On 
appeal to the District Court the motion to dismiss 
was again overruled, and the judgment of the county 
court was affirmed. Two courts have made fact 
findings on the issue of a speedy trial. I am not 
about to be a party to reversing those findings. In 
my judgment the suggestion that the defendant 
should have been tried within 11 days of March 16, 
1977, on this record is absurd. 

Defendant’s counsel argues the court could have 
worked the case in sooner after the trial date was set 
when other cases fell out. This argument borders 
on the ridiculous on this record considering the fact 
that defendant claimed to be out of the state for so 
long a period and found it necessary to waive per- 
sonal appearances for all hearings except the trial. 

WuitTs, C. J., and BosLauGH, J., join in this dissent. 

BRODKEY, J., respondente. 

I believe that several additional comments are ap- 
propriate in view of the strong language contained in 
the dissenting opinion in this case. Apparently the 
dissenters are of the view that the time period after 
March 16, 1977, should be excluded from the compu- 
tation under either subsection (4) (b), (4) (d), or (4) 
(f) of section 29-1207, R. R. S. 1943, all of which were 
discussed in the majority opinion. 

It should be noted that the dissent does not refer to 
the evidence presented at the hearing on defendant’s 
motion to dismiss, but rather quotes extensively 
from the findings of the judge of the county court 
who tried the matter. It hardly needs to be said that 
the issue is not what the trial court found, but wheth- 
er those findings are supported by any competent 
evidence. Specifically, the issue is whether the 
State met its burden of proving by a substantial pre- 
ponderance of the evidence that one or more of the 
excluded periods of time under subsection (4) of sec- 
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tion 29-1207, R. R. S. 1943, is applicable. State v. Al- 
varez, 189 Neb. 281, 202 N. W. 2d 604 (1972). 

There was not one iota of evidence presented at 
the hearing on the motion to dismiss that the trial 
date of May 13th was set with the consent of the de- 
fendant or his counsel. The trial court, after the 
hearing, stated as follows: ‘‘* * * I do feel that the 
trial date * * * was arrived at with the consent of 
the defendant’s counsel * * *.’’ (Emphasis added.) 
The fact remains, however, that there was absolute- 
ly no evidence presented at the hearing which sup- 
ports this finding. In fact, the witnesses at the hear- 
ing expressed confusion over when the trial date was 
set, and there was no testimony that the defendant 
or his counsel consented to the setting of the trial 
date on May 138th. Under these circumstances, it 
can hardly be said that the State proved by a sub- 
stantial preponderance of the evidence that the peri- 
od after March 16th should have been excluded un- 
der subsection (4) (b) of section 29-1207, R. R. S. 
1943. 

The second criticism of the dissent, that the de- 
fendant should not benefit from his willful absence 
from the jurisdiction, is also groundless. Again, the 
dissent does not point to any evidence which would 
warrant the exclusion of the time period after March 
16th under either subsection (4) (d) or (4) (f) of sec- 
tion 29-1207, R. R. S. 1948. Furthermore, the trial 
court did not rely on these subsections for the obvi- 
ous reason that there was no evidence to support an 
exclusion of the time period after March 16th under 
them. 

As the majority opinion emphasizes, a defendant 
whose trial is set at the end of the 6-month period, 
but who fails to appear for that trial, is not neces- 
sarily entitled to an immediate trial or one within 
the few days remaining in the 6-month period when 
he subsequently appears in court. In such cases a 
delay after the defendant’s reappearance might be 
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justified for good cause. See State v. Alvarez, su- 
pra. Therefore the majority opinion, contrary to the 
suggestion of the dissent, does not give a defendant 
license to benefit from misconduct. It simply re- 
quires the State to comply with the provisions of sec- 
tion 29-1207, R. R. S. 1943, by bringing the defendant 
to trial within 6 months unless there is good cause 
for not doing so, or unless one of the other excep- 
tions of the 6-month rule is applicable. The fact that 
a defendant has failed to appear for trial does not 
authorize the State to delay the proceedings for any 
length of time it chooses, and there is no evidence in 
the present case that the delay from March 16th un- 
til May 13th was for good cause as delineated in 
State v. Alvarez, supra. 

The Legislature has mandated that delay beyond 6 
months be justified under one of the specific statu- 
tory exceptions, a fact which the dissenters choose 
to ignore. In this case the State simply failed to 
prove that any of the exceptions set forth in section 
29-1207, R. R. S. 1943, apply. In this case even the 
county court acknowledged it had not followed 
proper procedures. Under section 29-1207, R. R. S. 
1943, and State v. Alvarez, supra, the defendant is 
clearly entitled to be discharged. 

WHITE, C. J., dissenting separately. 

Besides joining in the dissent of Spencer, J., I wish 
to add the following: 

I 

Subsection (3) of section 29-1207, R. R. S. 1943, pro- 
vides: ‘‘(3) If such defendant is to be tried again 
following a mistrial, an order for a new trial, or an 
appeal or collateral attack, such period shall com- 
mence to run from the date of the mistrial, order 
granting a new trial, or the mandate on remand.” 
(Emphasis supplied.) 

The statute requires the defendant be brought to 
trial (not a completed trial) within 6 months (not 
counting excludable time). He was ‘brought to 
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trial’? on February 16, 1977. He failed to appear 
then or on February 24, 1977, when the trial judge, 
out of an abundance of consideration and caution, 
entertained his counsel’s motion to continue the case 
and fix a new trial date. Under either the literal 
wording or spirit of the statute, this action by the de- 
fendant to ‘‘cover’’ his failure to appear, must be 
within the meaning and intent of the statute. To me, 
it is clear that, in the words of the statute, ‘‘such pe- 
riod [6 months] shall commence to run from the 
date of the * * * order granting a new trial * * *.”’ 

Further, could anyone doubt that this calculated 
absence and action to delay, to secure a new trial 
date, was not the result of the absence or unavail- 
ability of the defendant? Subsection (4) (d) of sec- 
tion 29-1207, R. R. S. 1943, excludes ‘‘The period of 
delay resulting from the absence or unavailability of 
the defendant.”’ 

To me, it is almost incredible in reviewing the rec- 
ord, that this court would permit a defendant to play 
games with a court’s docket and the orderly disposi- 
tion of cases in this manner. No suggestion or show- 
ing of prejudice is offered or argued. The result is a 
miscarriage and abuse of justice, an obstruction of 
the orderly administration of justice, and a flagrant 
abuse of the right of the judge and the public to en- 
force the law evenhandedly. 

II 

The right to a speedy trial has its Nebraska origin 
in Article I, section 11, Nebraska Constitution. As to 
the posture of legislatively created speedy trial stat- 
utes, we have consistently held that the interpreta- 
tion of this constitutional provision is for this court, 
and that the guidelines set by such a statute are ad- 
visory in nature. In the basic case, Maher v. State, 
144 Neb. 463, 138 N. W. 2d 641, we stated as follows: 
“As stated in Critser v. State, 87 Neb. 727, 127 N. W. 
1073: ‘There is room for the exercise of sound dis- 
cretion on the part of the trial court, always bearing 
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in mind that the right to a speedy trial is the consti- 
tutional right of any citizen who is accused of 
crime.’ The legislature of our state has interpreted 
the Constitution on the matter of a speedy trial by 
fixing what, in certain cases and under certain con- 
ditions, is to be regarded as a maximum time within 
which a defendant must be tried. The interpretation 
of this constitutional provision is for the court, but 
since the time fixed by the legislature is not unrea- 
sonable, we adopt it as our own. The defendant, 
having failed to bring himself within the provisions 
thereof, is not entitled to be discharged under its 
terms. But the legislature has not undertaken to fix 
any minimum time in such matters. What is a fair 
and reasonable time in each particular case is al- 
ways in the discretion of the court. No hard and fast 
rule can be applied in all cases.’”?” (Emphasis sup- 
plied.) See, also, Svehla v. State, 168 Neb. 553, 96 N. 
W. 2d 649; State v. Ogden, 191 Neb. 7, 213 N. W. 2d 
349; State v. Stevens, 189 Neb. 487, 203 N. W. 2d 499; 
State v. Russo, 187 Neb. 348, 190 N. W. 2d 853; State 
v. Ford, 186 Neb. 109, 180 N. W. 2d 922; State v. 
Washa, 185 Neb. 639, 177 N. W. 2d 740; State v. Ellis, 
184 Neb. 523, 169 N. W. 2d 267; State v. Warner, 181 
Neb. 874, 152 N. W. 2d 30; State v. Fromkin, 174 Neb. 
849, 120 N. W. 2d 25. 

We are reversing, as an abuse of discretion, the 
judgment of two experienced trial judges in this 
case. Of particular significance in the record is the 
showing of extreme judicial indulgence by the court 
where the defendant absented himself from the 
state, at the time of trial, and sought sanctuary out- 
side the jurisdiction of the court. There was no 
prejudice and could be none because he was the one 
who asked for a continuance. 

Under either the statute or our constitutional 
power to review the circumstances of each particu- 
lar case (Maher), the judgment finding the defend- 
ant guilty should be affirmed. Does a judge enter- 
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tain and grant a defendant’s own motion for a con- 
tinuance and new trial date at his peril? 

SPENCER, J., joins in this dissent. 

BRODKEY, J., responding to separate dissent of 
White, C. J. 

In his separate dissent, White, C. J., states: ‘‘The 
statute requires the defendant be brought to trial 
(not a completed trial) within 6 months (not count- 
ing excludable time). He was ‘brought to trial’ on 
February 16, 1977.’’ This is simply not so, and is an 
incorrect statement, not supported by fact or law. 
While it is true that defendant’s original trial date 
was set for February 16, 1977, that trial was con- 
tinued because of defendant’s absence from the 
state, which period was properly includable under the 
provisions of the statute in question. A case which 
is merely brought to point of having been set and 
then dropped is not ‘‘brought to trial.’’ In Tunis v. 
Superior Court of Los Angeles County, 59 Cal. 2d 465, 
30 Cal. Rptr. 135, 380 P. 2d 823 (1963), the court held 
that an action is not ‘‘brought to trial’’ within the 
rule requiring action to be brought to trial within 5 
years after being filed, until trial is commenced, and 
the statute is not satisfied by having a trial date set 
before expiration of such period on a date subse- 
quent thereto. Obviously the swearing of an actual 
trial jury, or the swearing of witnesses in a trial to 
the court, are necessary steps in bringing a case to 
trial, since only at that point does jeopardy attach. 
See, also, Diverco Constructors, Inc. v. Wilstein, 4 
Cal. App. 3d 6, 85 Cal. Rptr. 851 (1970). In the in- 
stant case, trial was neither held nor commenced 
within the 6-month period provided by statute. 

It is also significant that neither of the dissenting 
opinions in this case mentions, comments upon, or 
attempts to explain away the failure of the trial 
court to comply with the rules set down by this court 
in State v. Alvarez, 189 Neb. 281, 202 N. W. 2d 604 
(1972), which require the trial court to make specific 
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findings as to the cause of any extension and the pe- 
riod of extension attributable to such cause, as dis- 
cussed in the majority opinion. Admittedly, this 
was not done. 

I feel constrained to follow the clear language of 
section 29-1207, R. R. S. 1943, as written by the Legis- 
lature, and State v. Alvarez, supra, by the court; 
and under those authorities the defendant is entitled 
to have vacated his conviction of the charge of op- 
erating a motor vehicle while his operator’s license 
was revoked. 


JuLIE ANN RENNER STEVENS, SPECIAL ADMINISTRATRIX 
OF THE ESTATE OF SHANE RENNER, DECEASED, APPELLANT, 
v. GENE KaASIK, APPELLEE. 

267 N. W. 2d 533 


Filed July 12, 1978. No. 41411. 


Trial: Evidence: Verdicts. The party against whom a motion for a 
directed verdict is directed is entitled to have every controverted 
fact resolved in his favor and to have the benefit of every inference 
that can reasonably be deduced from the evidence. It is only 
when the facts are conceded, undisputed, or are such that reason- 
able minds can draw but one conclusion therefrom that the trial 
court must decide the question as a matter of law and not submit it 
to a jury. 

Appeal from the District Court for Madison County: 
EUGENE C. MCF'ADDEN, Judge. Reversed and re- 
manded for a new trial. 


Hutton & Garden, for appellant. 


Deutsch, Jewell, Otte, Gatz, Collins & Domina, for 
appellee. 


Heard before SPENCER, McCown, CLINTON, and 
BRODKEY, JJ., and Coapy, District Judge. 


Coapy, District Judge. 
This is a wrongful death action by the plaintiff 
mother of a deceased man against a defendant 
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farmer, wherein the plaintiff alleged that the proxi- 
mate cause of the death was the negligence of the 
defendant because defendant failed to warn the de- 
ceased of the danger of entering a grain bin alone 
while grain is being removed. At jury trial and 
upon the motion of the defendant, the trial judge di- 
rected a verdict against the plaintiff and dismissed 
her case. She has appealed. We reverse and re- 
mand for a new trial. 

The deceased grew up on a farm near Madison, 
Nebraska, where he lived, until his parents were di- 
vorced in 1968. At the age of 14, he moved with his 
brother, sisters, and mother to the City of Madison. 
There he was graduated from high school in 1972. 

The deceased had worked for the defendant during 
the summer of 1971. The defendant could not recall 
whether the deceased had helped with the loading or 
unloading of grain bins. After graduation and dur- 
ing the summer of 1972, the deceased worked for an 
uncle at the uncle’s farming operation near Erick- 
son, Nebraska. That fall he went back to Madison 
to live with his mother. In the spring of 1973, the de- 
ceased again worked for the defendant as a farm 
laborer, being paid by the day. The mother of the 
deceased stated she knew he had unloaded grain 
from farm storage facilities. 

The defendant was the owner of a farming opera- 
tion and was approximately 47 years of age in 1973. 
He had grown up on his father’s farm, was gradu- 
ated from college, and had worked for his father. 
He began his own farming operation sometime be- 
tween 1955 and 1960. 

On or about August 2, 1973, the defendant began 
unloading corn from a quonset on his premises. The 
deceased helped in that chore, together with the de- 
fendant’s father, son, brother and nephew. At that 
time, corn was loaded into four trucks and deliv- 
ered to grain cars at Enola, Nebraska. On Friday 
or Saturday, the quonset was cleaned out and the 


340 NEBRASKA REPORTS [VOL, 201 


Stevens v. Kasik 


workers moved to a steel drying bin. Approxi- 
mately 1,000 bushels of corn were taken from that 
bin and loaded in three trucks. The loaded corn was 
not delivered to Enola until the following Monday. 

The drying bin, mentioned above, was filled with 
corn in 1972. The bin was about 261% feet in diameter 
and stood 18 feet high as measured from the 
floor to the top of the sidewalls. Its capacity was 
approximately 9,000 bushels and it contained ap- 
proximately 8,000 bushels on the day of the accident. 

The drying bin was constructed with a slatted or 
perforated floor so that heated air could rise and dry 
grain stored therein. In 1972, the corn would have 
been harvested at a time when the grain contained 
moisture in the range of 19 to 30 percent. About 
1,500 bushels of high moisture corn were placed in 
the bin on the first day of the harvest and the heat- 
ing of the corn began the second day. The drying 
process was continued until the 9,000 bushels were 
brought down to 15% percent moisture. 

After the three loads were delivered to the rail- 
road cars on the morning of Monday, August 6, 1973, 
operations were begun to continue unloading the 
drying bin. The first three loads had been loaded 
through the use of a permanent auger which took the 
corn from the center of the floor of the bin. To un- 
load the bin, the workers simply pulled on a rod 
which was attached to a small sliding door in the 
center and on the floor of the bin. The corn did drop 
through the center of the floor into the permanent 
auger and move through the auger to a waiting 
truck. But on the morning of August 6, 1973, only a 
small amount of corn ran through the permanent 
auger and into the truck. It was later determined 
that a weld had broken on the slide door and that the 
movement of the rod did not slide the door. 

The defendant first climbed a ladder on the 18-foot 
sidewall and entered the bin through an opening at 
the top of the sidewall. Seeing nothing unusual, he 
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directed the deceased to get a rod with which the 
grain could be probed, with the idea of moving what- 
ever was clogging the opening left by the supposedly 
open sliding door. The deceased, the defendant, and 
the defendant’s brother probed and worked inside 
the bin without success. The probing rod became 
stuck and was left standing in the center of the bin. 
At noon, everyone quit working. The permanent 
auger was turned off and the parties went to their 
noon meal. 

After lunch, it was decided that the workers would 
take the drying fan off the bin and enter through a 
tunnel to determine what the problem was. That 
did not work. It was decided that a portable, gaso- 
line engine-powered auger would be placed next to a 
door located on the side and near the bottom of the 
bin. Panels in the door were opened, the grain 
flowed into a rubber tire on the ground and was 
augered up and into the trucks. At this point, the 
evidence becomes unclear and confusing. 

Four trucks were still being used on that after- 
noon. The defendant, his brother, his father, and his 
son were driving the trucks. The deceased was 
around to generally assist in the loading and to 
handle the auger controls which were near the gas 
engine on the portable auger. There was no reason 
for the deceased to go into the drying bin and his 
presence in the bin would not have assisted the load- 
ing of the corn in any way on that particular after- 
noon. The defendant believes that he hauled three 
loads from the bin to the railroad cars on that after- 
noon. It took 15 to 20 minutes to load any one of the 
four trucks with 260 to 320 bushels. The defendant’s 
brother, father, and son did not testify. 

The defendant recalled that he saw the deceased 
climb the ladder on the sidewall and enter the bin at 
about 4 o’clock, p.m. He also recalled seeing the 
head and shoulders of the deceased appearing 
through the opening in the top of the bin as though 
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the deceased were coming out. The evidence is not 
good on the exact timing, but shortly thereafter, the 
defendant delivered his load of corn to the railroad 
cars without any conversation with the deceased. 
Some time later, he returned and began loading 
his truck. At the same time, he noticed that the de- 
ceased was not around and he climbed the sidewall 
and looked into the grain bin. The defendant then 
testified ‘‘I just know I feared,’’ although there was 
nothing unusual to be seen in the grain bin. 

Later that same day inquiries, as to the where- 
abouts of the deceased were made of his mother and 
friends. Some searching was done on the defend- 
ant’s premises. On the following day, official help 
was requested and a search of the buildings and 
premises of the defendant was made. After more 
corn was removed, the body of the deceased was lo- 
cated near the center and floor of the drying bin. 

Absolute safety is unattainable and employers are 
not insurers. The mere happening of an accident 
does not create a presumption or justify an infer- 
ence of negligence. Employers are liable for the 
consequences, not of danger, but of negligence. 
Halsey v. Merchants Motor Freight, Inc., 160 Neb. 
732, 71 N. W. 2d 311 (1955). 

A duty rests on an employer to warn his em- 
ployees of dangers not apparent which may arise in 
the course of the employment, which the employer 
knows or ought to know about, and which he has rea- 
son to believe the employee does not know and will 
not discover in time to protect himself. Russo v. 
Swift & Co., 136 Neb. 406, 286 N. W. 291 (1939); An- 
stine v. Briggs, 191 Neb. 489, 215 N. W. 2d 878 (1974). 

An employee is chargeable with contributory neg- 
ligence where he fails to take due care to avoid de- 
fects and dangers which are so open and obvious 
that anyone in the exercise of ordinary care and pru- 
dence would discover them. Where an employee 
has knowledge of the dangers to which the service 
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exposes him or where the defects or dangers are so 
patent and obvious that in the exercise of ordinary 
care, in the performance of the services for which he 
was employed, he should have known of their exist- 
ence, he assumes the risk of injury incident thereto. 
Ring v. Kruse, 158 Neb. 1, 62 N. W. 2d 279 (1954). 

The party against whom a motion for a directed 
verdict is directed is entitled to have every contro- 
verted fact resolved in his favor and to have the bene- 
fit of every inference that can reasonably be deduced 
from the evidence. It is only when the facts are con- 
ceded, undisputed, or are such that reasonable minds 
can draw but one conclusion therefrom that the trial 
court must decide the question as a matter of law and 
not submit it to a jury. Fangmeyer v. Reinwald, 200 
Neb. 120, 263 N. W. 2d 428 (1978); Garcia v. Howard, 
200 Neb. 57, 262 N. W. 2d 190 (1978). 

Upon consideration of this record, we find that 
reasonable minds might decide that the defendant 
knew of the danger of suffocation, that the circum- 
stances called the danger to his attention, that it ap- 
peared to him the deceased did not know of the dan- 
ger and was exposing himself to an unapparent dan- 
ger, and that a reasonable man in like circum- 
stances would have warned the deceased. Under 
these rules of law, we are not required to find that 
such findings are likely rather than reasonable. 
However, reasonable minds are likely to interpret 
defendant’s actual testimony to be an admission of 
his awareness of the danger. 

As to whether the deceased was negligent or did 
assume the risk of the danger, the answer is less de- 
batable. It should be pointed out that there is no 
evidence the deceased had ever unloaded a like bin. 
The quonset was described as flat storage and unlike 
the drying bin. The mother’s mere conclusion that 
the son had unloaded grain from farm storage facili- 
ties is very general and may have been made with- 
out factual basis. In any case, we find that the facts 
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and the favorable inferences springing therefrom re- 
quire submission to a jury. 
REVERSED AND REMANDED FOR A NEW TRIAL. 


SHIRLEY CHRISTENSEN, APPELLEE, V. CITY OF TEKAMAH, 
A MUNICIPAL CORPORATION, ET AL., APPELLANT, IMPLEADED 
WITH CHICAGO AND NORTHWESTERN TRANSPORTATION 
COMPANY, A CORPORATION, APPELLEE. 

268 N. W. 2d 93 


Filed July 12, 1978. No. 41486. 


1. Political Subdivisions: Highways: Torts: Damages. If any per- 
son suffers personal injury or loss of life, or damage to his prop- 
erty by means of insufficiency or want of repair of a highway or 
bridge or other public thoroughfare, which a political subdivision 
is liable to keep in repair, the person sustaining the loss or dam- 
age, or his personal representative, may recover in an action 
against the political subdivision. 

2. Political Subdivisions: Highways: Counties: Torts. The liabil- 
ity of all political subdivisions based on the alleged insufficiency or 
want of repair of any public thoroughfare is to be determined by 
the provisions of sections 23-2410 and 23-2411, R. R. S. 1943, and 
judicial interpretations governing the liability of counties under the 
statute in effect prior to the enactment of the Political Subdivisions 
Tort Claims Act. 

3. Political Subdivisions: Highways: Counties. A county is not an 
insurer, but must use reasonable and ordinary care in the con- 
struction, maintenance, and repair of its highways and bridges so 
that they will be reasonably safe for a traveler using them while 
he is in the exercise of reasonable and ordinary caution and pru- 
dence. 

4. Political Subdivisions: Highways: Municipal Corporations: Neg- 
ligence. The character and extent of unevenness or other inequal- 
ities in the surface of a highway, or street, as well as the surround- 
ing circumstances, determine whether such inequalities consti- 
tute actionable defects. The test ordinarily is whether the inequal- 
ities are of such magnitude or extent as to be likely to cause injury 
to travelers who are proceeding with due care. The public author- 
ity is not liable for a failure to remedy trivial irregularities, slight 
depressions, or other minor inequalities in the surface of the high- 
way. 

5. : : 5 . Holes, ruts, or depressions in the 
street or sidewalk may give rise to a right of action for injuries 


VOL, 201] JANUARY TERM, 1978 345 
Christensen v. City of Tekamah 


caused thereby if they are of such a nature that danger therefrom 
might reasonably be anticipated. Slight holes or depressions which 
are not in the nature of traps, and from which danger could 
not reasonably be anticipated, are not defects for which an action 
will lie. 

6. Political Subdivisions: Counties: Negligence: Damages. In an 
action to recover damages from a county by virtue of the Political 
Subdivisions Tort Claims Act, the burden ts on the plaintiff to es- 
tablish negligence of the county and that its negligent act was the 
proximate cause of the injury to the plaintiff or that it was a cause 
that proximately contributed to it. 

7. Trial: Witnesses: Evidence. Expert testimony is permitted 
even in areas where laymen have competence to determine the 
facts testified to by the expert where the trial court may feel the 
opinion would assist them. The trier of fact is not bound by the 
testimony of an expert witness. 

8. Political Subdivisions: Torts: Appeal and Error. On appeal of 
an action under the Political Subdivisions Tort Claims Act, the 
findings of the trial court will not be disturbed unless clearly 
wrong. 


Appeal from the District Court for Burt County: 
WALTER G. HUBER, JUDGE. Reversed and dismissed. 


Harry L. Welch and Harold W. Kauffman of Gross, 
Welch, Vinardi, Kauffman & Day, for appellant. 


Mark L. Laughlin and John D. Sykora of Marer, 
Venteicher, Strasheim, Seidler, Laughlin, Lazer & 
Murray, for appellee Christensen. 


Heard before SPENCER, BOSLAUGH, and WHITE, JJ., 
and Rist and KELLY, LLOYD W., District Judges. 


PER CURIAM. 

This is an action brought by the plaintiff-appellee 
for damages sustained’as a result of an automobile 
accident at a railroad crossing in Tekamah. The 
plaintiff was traveling east on ‘‘G’’ Street in Tekamah 
when her automobile stopped abruptly on the west 
edge of a railroad crossing. The lower portion of the 
frame or bumper of plaintiff’s automobile appar- 
ently engaged itself with a rail of the Chicago and 
Northwestern Transportation Company, hereinafter 
referred to as the ‘‘Railroad.’’ The plaintiff brought 
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action against the Railroad alleging negligence due 
to the protrusion of the rail and against the City of 
Tekamah, hereinafter referred to as ‘‘City,’’ alleging 
negligence in the design and maintenance of the 
street approaching the railroad crossing. Plaintiff 
alleged two causes of action, one for property dam- 
age and personal injury and the other for the loss of 
consortium. 

The action was tried before a jury; however, only 
the case of the Railroad was submitted to the jury. 
The Political Subdivisions Tort Claims Act, sections 
23-2401 to 23-2420, R. R. S. 1943, provides that the is- 
sues as to the City be determined by the court. The 
jury returned a verdict for the plaintiff against the 
Railroad on both causes of action in the amount of 
$3,633. The court entered a judgment for the plain- 
tiff against the City on both causes of action in the 
amount of $7,295.25. Only the City appeals from the 
judgment. 

“G”’ Street runs east and west, intersecting 14th 
Street which runs north and south. Between 14th 
Street and the street immediately east of it, 13th 
Street or Main Street, three sets of tracks cross 
“Q’”’ Street. The west rail of the westernmost set of 
tracks is involved in this case. These rails are ele- 
vated above the surface of ‘‘G’’ Street. The public 
works director of Tekamah and the investigating of- 
ficer at the accident, witnesses for the plaintiff, 
testified they estimated the rail elevation was % inch 
above the level of the street. Stanley Bales, a con- 
sulting engineer called by the plaintiff, testified the 
protrusion measured % of an inch. 

The distance from the center of 14th Street to the 
west rail of the track involved is 74 feet. An exhibit 
prepared by Bales, showing the gradient variance of 
this 74 feet of ‘G’’ Street, was received into evi- 
dence. This exhibit and the testimony of Bales show 
there is a 3.6 percent grade for the 10 feet from the 
center of 14th Street to the east curb thereof. There 
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is a 12.11 percent grade for the next 37 feet. The 
slope decreases slightly for the next 10 feet to a 
grade of 12 percent, but then increases during the 
subsequent 10 feet to a grade of 13.2 percent. Seven 
feet from the rail in issue, where there is a 3 percent 
grade, the slope levels off. There are no street signs 
giving notice to a driver of the design of the street. 

The accident occurred on October 25, 1974. The 

weather was clear. The plaintiff was driving a 1975 
automobile and there was no evidence that the auto- 
mobile was not working properly. She admitted she 
was not using the available seat belts. The speed 
limit in this area of ‘‘G’’ Street is 25 miles per hour. 
The plaintiff had never driven this automobile on 
“q’’ Street in this area. Plaintiff, who suffered a 
brain concussion, remembers going down the slope 
on “‘G’’ Street. The automobile came to rest on the 
tracks. The crossmember of the automobile’s 
frame was scraped from the impact. The frame of 
the car was bent so that both front wheels were 
pushed back directly against the tire well. The rail- 
road track which had suffered the impact was 
scratched about 3 or 4 feet right of the center of ‘‘G’”’ 
Street by plaintiff’s automobile. 
_ Ralph Renshaw, who was driving a tractor past 
the second railroad track approximately 200 feet 
east of the accident scene and facing ‘‘G’’ Street, 
witnessed the plaintiff approaching the tracks. He 
testified that she was traveling 18 to 20 miles per 
hour and braked from the top of the hill. He thought 
she braked as she came into the dip and when the 
automobile went into the dip, ‘‘it seemed to raise up 
on the front end and bottomed completely out on the 
railroad track. * * * It appeared to me that it stopped 
abruptly when it bottomed out.’’ 

Bales, the consulting engineer, testified that the 
average American automobile using the tracks 
would have approximately a 10-foot wheel base. A 
break in grade 7 feet from the crossing would result 
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in the rear wheels of the automobile being on a 
much higher level than the front wheels at the cross- 
ing. This would cause the front portion of the auto- 
moble overhanging the front wheels to point down- 
ward at the track. This is a problem when coupled 
with the tendency of a driver coming down a steep 
grade to apply the brakes. The driver brakes the 
automobile as he or she heads into the more level 
grade because the rails represent a visible rough 
spot. Bales testified that in his opinion, as an ex- 
pert, the street was not maintained in a reasonably 
safe condition. 

The defendant City offered no evidence to refute 
Bales’ testimony. The City argues there was no 
negligence on its part, and, in the alternative, such 
negligence, if it existed, would be negated by the 
plaintiff's contributory negligence. The City asserts 
the plaintiff failed to have proper control of her ve- 
hicle and her failure to use available seat belts ag- 
gravated her injuries. 

Section 23-2410, R. R. S. 1943, of the Political Sub- 
divisions Tort Claims Act provides: ‘If any person 
suffers personal injury or loss of life, or damage to 
his property by means of insufficiency or want of re- 
pair of a highway or bridge or other public thorough- 
fare, which a political subdivision is liable to keep in 
repair, the person sustaining the loss or damage, or 
his personal representative, may recover in an ac- 
tion against the political subdivision, * * *.’’ 

The forerunner of section 23-2410, R. R. S. 1943, 
was section 39-834, R. R. S. 1948, which specifically 
mentioned counties as the only political subdivisions 
which could be liable for insufficiency or want of 
repair of a highway or bridge. Section 23-2410, R. R. 
S. 1943, adopted in 1969, extends the liability to all 
political subdivisions. Section 23-2411, R. R. S. 1943, 
expressly states that all prior case law which 
evolved from former section 39-834, R. R. S. 1943, 
shall be applicable in deciding cases governed by 
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section 23-2410, R. R. S. 1943. ‘In enacting section 
23-2410, it is the intent of the Legislature that the lia- 
bility of all political subdivisions based on the al- 
leged insufficiency or want of repair of any highway 
or bridge or other public thoroughfare shall be the 
same liability that previously has been imposed 
upon counties pursuant to section 23-2410. The Leg- 
islature further declares that judicial interpretations 
of section 23-2410 governing the liability of counties 
on January 1, 1970 also shall be controlling on the li- 
ability of all political subdivisions for the alleged in- 
sufficiency or want of repair of any highway or 
bridge or other public thoroughfare. Notwith- 
standing other provisions of this act, sections 23-2410 
and 23-2411 shall be the only sections governing de- 
termination of liability of political subdivisions for 
the alleged insufficiency or want of repair of high- 
ways, or bridges or other public thoroughfares. As 
used in sections 23-2410 and 23-2411, public thorough- 
fares shall include all streets, alleys, and roads de- 
signed, intended, and primarily used for the move- 
ment of vehicular traffic and dedicated to public 
use.’’ § 23-2411, R. R. 8. 1943. 

A review of cases decided under former section 
39-834, R. R. S. 1948, where the issue was whether a 
county was negligent in the design and maintenance 
of a road, reveals that there has been no finding in 
any case of negligence on the part of a county. See, 
Olson v. County of Wayne, 157 Neb. 213, 59 N. W. 2d 
400; McKinney v. County of Cass, 180 Neb. 685, 144 
N. W. 2d 416; Brooks v. Thayer County, 126 Neb. 610, 
254 N. W. 418; Shields v. County of Buffalo, 161 Neb. 
34, 71 N. W. 2d 701; Dickenson v. County of Chey- 
enne, 146 Neb. 36, 18 N. W. 2d 559; Clouse v. County 
of Dawson, 161 Neb. 544, 74 N. W. 2d 67. This court 
has held that a county is not an insurer of the safety 
of travelers on its roads, but must use reasonable 
and ordinary care in the construction, maintenance, 
and repair of its highways and bridges so that they 
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will be reasonably safe for a traveler using them 
while he is in the exercise of reasonable and ordi- 
nary caution and prudence. See Olson v. County of 
Wayne, supra. 

The general rule is that the character and extent 
of unevenness or other inequalities in the surface of 
a highway or street, as well as the surrounding cir- 
cumstances, determine whether such inequalities 
constitute actionable defects. The test ordinarily is 
whether the inequalities are of such magnitude or 
extent as to be likely to cause injury to travelers 
who are proceeding with due care. The public 
authority is not liable for a failure to remedy trivial 
irregularities, slight depressions, or other minor in- 
equalities in the surface of the highway. See 39 Am. 
Jur. 2d, Highways, Streets, and Bridges, § 486, p. 
881. Nebraska has followed this rule. In Hupfer v. 
City of North Platte, 134 Neb. 585, 279 N. W. 168, we 
said: ‘‘ ‘Holes, ruts, or depressions in the street or 
sidewalk may give rise to a right of action for in- 
juries caused thereby if they are of such a nature 
that danger therefrom might reasonably be antici- 
pated. But slight holes or depressions which are not 
in the nature of traps, and from which danger could 
not reasonably be anticipated, are not defects for 
which an action will lie.’”’ See, also, Hilker v. N. P. 
Dodge Building Co., 184 Neb. 495, 168 N. W. 2d 701. 

The question we must determine is whether the 
slope of the street and protrusion of the railroad 
track are irregularities of such a substantial degree 
that the city should reasonably have anticipated that 
they presented a dangerous condition. The evidence 
shows the rail to project from % to % inch above 
street level. The grade of the street approaching 
the rail goes from about a 13 percent downgrade to a 
3 percent downgrade approximately 7 feet from the 
rail. The wheelbase of the car is 10 feet; the lowest 
front portion of the frame is approximately 8 inches 
above street level. Exhibit No. 6, a photograph 
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which was taken after the accident and after the 
plaintiff’s automobile had been repaired, shows the 
plaintiff’s automobile sitting at the accident scene. 
The photograph shows ample-clearance by the auto- 
mobile of the rail notwithstanding the slope involved. 

In an action to recover damages from a political 
subdivision by virtue of the statute, the burden is on 
the plaintiff to establish negligence of the subdivi- 
sion and that its negligent act was the proximate 
cause of the injury to the plaintiff or that it was a 
cause that proximately contributed to it. See, Olson 
v. County of Wayne, supra; Wittwer v. County of 
Richardson, 153 Neb. 200, 43 N. W. 2d 505; Bower- 
man v. Greenberg, 142 Neb. 721, 7 N. W. 2d 711. The 
only evidence in the record which affords any basis 
for the negligence of the City is that of the consulting 
engineer. He expressed the opinion that the change 
in grade of the street and the condition of the track 
were not reasonably safe. 

The evidence of the engineer is clearly admissible. 
See § 27-702, R. R. S. 1948. Expert testimony is per- 
mitted even in areas where laymen have competence 
to determine the facts testified to by the expert where 
a trial court may feel the opinion would assist them. 
However, the trier of fact is not bound by the testi- 
mony of an expert witness. Here, we believe the 
facts are capable of proper consideration by laymen. 
The expert’s opinion has little weight when measured 
against the other evidence in this case. The partic- 
ular evidence we feel to be most relevant is the fac- 
tual showing that the clearance above the track by 
the body of the car is considerable, even though the 
car is on the slope described by the expert. 

On appeal of an action under the Political Subdivi- 
sions Tort Claims Act, the findings of the trial c¢ourt 
will not be disturbed unless clearly wrong. See 
Naber v. City of Humboldt, 197 Neb. 483, 249 N. W. 
2d 726. The decision of the District Court is not sup- 
ported by the evidence. The evidence shows a slight 
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protrusion of the railroad track of % inch to % inch 
and a 10 percent variance in the roadway approach- 
ing the track. These are minor irregularities and 
the defendant City could not reasonably anticipate 
that such conditions could be injurious. To predi- 
cate the negligence of a city upon such minor irregu- 
larities in roadway conditions would be to make the 
city of insurer of the safety of travelers on its 
streets. 

The judgment of the District Court against the 
City is reversed and the cause of action is dismissed. 

REVERSED AND DISMISSED, 


STUART FE’, HANSEN ET AL., APPELLANTS, V, CITY OF 
NORFOLK, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE. 

267 N. W. 2d 537 


Filed July 12, 1978. No. 41562. 


1. Municipal Corporations: Counties: Zoning: Ordinances. Where 
an industrial area is within the zoning jurisdiction of a city of the 
first class at the time the area is designated as an industrial area 
by the county board under the provisions of the Industrial Areas 
Act, the city thereafter retains its zoning jurisdiction of the area, 
subject to the reservation for use of the area for industrial 
purposes as provided by the Industrial Areas Act. 

2. Municipal Corporations: Zoning: Ordinances. Participation in 

a hearing before the city council on a proposed amendment to a 

zoning ordinance constitutes a waiver of any defect in the notice of 

the hearing. 
: Where a metes and bounds description 
of an area proposed to be rezoned, taken as a whole, is sufficiently 
clear to indicate the intended bounds of the area to be zoned, with 
the courses and distances set out clearly therein, and there is clear 
indication of the legislative intent that such courses and distances 
control, conflicting statements therein erroneously fixing particu- 
lar points or bounds at specified property or street lines will be 
rejected as inadvertent error. 

4. Municipal Corporations: Ordinances: Evidence. Municipal cor- 
porations are prima facie the judges of the necessity and reason- 
ablenéss of ordinances, and a legal presumption obtains in their 
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favor unless the contrary appears on the face of the ordinance or 
is estanlienes Ry clear and unequivocal evidence. 

ee . A legal presumption exists in favor of 
cana and anices the contrary appears upon the face of an ordi- 
nance, the burden is upon the party attacking it as invalid to show 
by clear and unequivocal evidence, that the regulation imposed is 
so arbitrary, unreasonable, or confiscatory as to amount to depriv- 
ing such party of property without due process of law. 


Appeal from the District Court for Madison County: 
MERRITT C. WARREN, Judge. Affirmed. 


Brogan & Stafford, for appellants. 


Deutsch, Jewell, Otte, Gatz, Collins & Domina, for 
appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


McCown, J. 

The plaintiffs brought this action seeking to have a 
zoning ordinance of the City of Norfolk, Nebraska, 
declared void and to enjoin enforcement of the ordi- 
nance. The District Court found that the plaintiffs 
failed to prove facts sufficient to establish the inva- 
lidity of the ordinance and dismissed plaintiffs’ ac- 
tion. 

This proceeding challenges the rezoning by the 
City of Norfolk, Nebraska, a city of the first class, of 
a 97.9-acre tract which included a 2.63-acre tract 
owned by the plaintiffs. The area involved is lo- 
cated less than 1 mile outside the city limits of Nor- 
folk, but within the city’s zoning jurisdiction. The 
entire 97.9-acre area is located in the northwest 
quarter of Section 15, Township 24 North, Range 1 
West of the 6th P.M., Madison County, Nebraska. 

In 1959 the area involved here was designated M-2, 
heavy industrial, by ordinance of the City of Norfolk. 
On September 17, 1963, the area was designated an 
industrial area by the county board of Madison 
County, Nebraska, pursuant to the provisions of 
sections 19-2501 et seq., R. R. S. 1948. The 
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2.63 acres now owned by the plaintiffs is known as 
the Nash Finch property. The brick building on the 
property varies from one to three stories in height. 
It was originally used as a sugar beet factory, later 
as a canning factory, and had been used by the Nash 
Finch Company as a wholesale grocery warehouse 
prior to acquisition by the plaintiffs. 

On June 18, 1975, plaintiffs entered into a contract 
with Nash Finch Company to purchase the property. 
Within a few weeks thereafter plaintiffs were 
advised by city officials that the property was to be 
rezoned. The plaintiffs’ deed to the property was re- 
corded on August 19, 1975. Plaintiffs were in posses- 
sion of the building and property from and after 
August 11, 1975. 

The city planning commission, on its own motion 
proposed a change in zoning from M-2, heavy indus- 
trial, to M-1, light industrial, and gave the required 
statutory notice of the hearing date on the proposed 
change. Plaintiffs received written notice of the 
planning commission hearing and plaintiff, Stuart F. 
Hansen, attended the hearing on August 11, 1975, 
with his attorney, and objected to the proposed 
change. On August 26, 1975, the planning commis- 
sion recommended the proposed change in zoning to 
the Norfolk city council. 

The city council duly published notice of the public 
hearing on the proposed zoning change for Septem- 
ber 15, 1975, and again for a continued hearing on 
October 6, 1975, and also posted a sign. An objection 
to the rezoning was filed with the city council by 
plaintiff, Stuart F. Hansen, and he or his attorney 
attended both council hearings. On October 6, 1975, 
the zoning ordinance involved here was duly enacted 
by the city council of the City of Norfolk. 

It was stipulated at the pretrial conference that 
the amended zoning ordinance was ‘‘passed, ap- 
proved, and published according to law insofar as 
the formalities of the same are concerned.’’ The 
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plaintiffs filed this action on November 3, 1975. The 
case was tried to the court on March 28, 1977, and 
the court viewed the area with counsel. On May 27, 
1977, the District Court found that the plaintiffs had 
failed to prove facts to establish the invalidity of the 
ordinance and dismissed plaintiffs’ action. 

Plaintiffs contend that the creation of an industrial 
district by Madison County in 1963 removed the 
jurisdiction of the city to zone the area, and made 
the city’s zoning jurisdiction subordinate to the right 
of the county. An examination of the cases and the 
statutes refutes the contention. 

Section 19-2505, R. R. S. 1943, provides in relevant 
part: ‘‘During the period any area is designated as 
an industrial area as provided by sections 19-2501 to 
19-2508, the county board * * * shall have exclusive 
jurisdiction for zoning and otherwise regulating the 
use of the industrial area * * *; Provided, such 
authority shall not be granted to the county board if 
the zoning of such designated area is within the jur- 
isdiction of any city or village.”’ 

The interrelated jurisdiction of cities and counties 
with respect to industrial areas located outside city 
limits was reviewed by this court in City of Grand 
Island v. Ehlers, 180 Neb. 331, 142 N. W. 2d 770. In 
that case this court said: ‘‘In the case at bar, the 
county board of Hall County, Nebraska, had the 
power and authority to designate industrial areas 
within 1 mile beyond and adjacent to the corporate 
boundaries of the City of Grand Island. * * * Which 
governmental subdivision had _ jurisdiction for 
general zoning regulation was to be determined as of 
the respective dates each of the areas was desig- 
nated as an industrial area. The city’s general 
zoning jurisdiction then attached upon designation 
by the county board, subject to the reservation for 
use of the area for industrial purposes provided by 
the Industrial Areas Act.”’ 

In the case now before us the city assumed gen- 
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eral zoning jurisdiction in 1959 when it designated 
the area as M-2, heavy industrial, and the city con- 
tinued to have general zoning jurisdiction over the 
area after its designation as an industrial area by 
the county. The only limitation to that general 
zoning jurisdiction is that the area must be 
‘“‘reserved for industrial purposes only.’’ The deci- 
sion of the City of Norfolk to change the zoning of the 
area from M-2 to M-1 properly reserves the area for 
industrial purposes only and in no way encroaches 
upon the authority of the county. 

Plaintiffs next contend that the planning commis- 
sion had no authority to initiate the proposed change 
on its own motion because the printed instructions 
for completing an application for rezoning state that 
an application must be signed by a property owner 
or its agent. Sections 19-901 et seq., R. R. S. 1943, 
establish that so long as the statutory procedures 
prescribed by law are followed the planning 
commission has power to recommend to the city 
council the adoption or amendment of zoning regula- 
tions on its own motion. The statutory procedures 
were fully complied with here and plaintiffs’ conten- 
tion is wholly unfounded. 

Plaintiffs also contend that the hearing notices and 
the posted notice were defective and the proceedings 
were therefore invalid. The plaintiffs at no time 
have contended that they did not have actual notice 
of the proceedings. One of the plaintiffs or their 
counsel attended each of the public hearings, and 
plaintiffs objected to the proposed action before the 
planning commission and the city council. There 
was no prejudice to the plaintiffs resulting from any 
possible deficiency in the notices. Participation in 
the hearing waives any defect in the notice. Alex- 
ander v. School Dist. No. 17, 197 Neb. 251, 248 N. W. 
2d 335. In addition, the plaintiffs stipulated that the 
ordinance was ‘‘passed, approved, and published ac- 
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cording to law insofar as the formalities of the same 
are concerned.”’ 

The plaintiffs contend also that an inadvertent 
error in the metes and bounds legal description of 
the area affected by the ordinance makes the 
ordinance void. In the notices of hearings, the ordi- 
nance, and the documents, the first paragraph of 
the description of the 97.9-acre tract involved is: ‘‘A 
tract of land in the Northwest Quarter (NW%) of 
Section Fifteen (15), Township Twenty-Four (24), 
North, Range One (1), West of the Sixth Principal 
Meridian in Madison County, Nebraska, more 
particularly described as follows: * * *.”’ Then 
begins a metes and bounds description which com- 
mences at the northwest corner of Section 15 and 
proceeds to the northeast corner and then south on a 
series of courses and distances ‘‘to a point on the 
south line of said Northwest Quarter (NW14) of said 
Section Fifteen (15), said point being 500 feet west of 
the center of said Section Fifteen (15); thence west 
along the south line of Section Fifteen (15) a dis- 
tance of 1540 feet more or less to the westerly right- 
of-way line of the Chicago and Northwestern 
Railway; thence Northwesterly along said westerly 
right-of-way line * * *’’ to the place of beginning. 

It is apparent that after reaching the established 
point at the southeast corner, the description should 
have read: ‘‘west along the south line’”’ of the north- 
west quarter ‘‘of Section Fifteen (15) a distance of 
1540 feet more or less * * *.’’ Hither the addition of 
the words italicized or the omission of the reference 
to the south line of Section 15 would produce an ac- 
' curate description. The directions and distances 
included in the metes and bounds description in- 
volved here can have no other south boundary line 
than the south line of the northwest quarter of 
Section 15. The plat and the map_ which 
accompanied the planning commission proceedings 
clearly show the south line of the area to be rezoned 
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to be the south line of the northwest quarter of 
Section 15. No reasonable person could be misled 
by the description, and the evidence is clear that 
neither Stuart F. Hansen nor anyone else was misled 
or confused by it. In fact, the inadvertent error in 
the legal description was not even discovered by the 
plaintiffs until the day before trial. 

Where there have been minor errors in zoning 
maps or legal descriptions but the ordinances were 
reasonably capable of comprehension, other courts 
have found no difficulty in validating the ordinances 
or zoning amendments involved. In Miner v. City of 
Yonkers, 19 Misc. 2d 321, 189 N. Y. Supp. 2d 762, the 
court dealt with a metes and bounds description in 
which there were erroneous references to ‘‘the 
northerly side of Bacon Place,’’ but the metes and 
bounds description properly described the zoning 
area. The court stated: ‘‘Where, as here, the 
description, taken as a whole, is sufficiently clear to 
indicate the intended bounds of the subject parcel, 
with the courses and distances set out correctly 
therein, and there is clear indication of the legisla- 
tive intent that such courses and distances control, 
conflicting statements therein erroneously fixing 
particular points or bounds at specified property or 
street lines will be rejected as inadvertent error. 
Under such circumstances the courses and distances 
will prevail * * * and, the description being suffi- 
ciently definite to indicate the legislative intent, the 
zoning amendment is valid.’’ See, also, Walker v. 
Board of County Commissioners, 208 Md. 72, 116 A. 
2d 393. 

Plaintiffs contend that the zoning amendment here 
was spot or spite zoning aimed at the plaintiffs 
alone. There is nothing in the evidence to support 
that contention. The fact that plaintiffs’ property is 
only 2.63 acres of a total 97.9 acres involved in the 
rezoning is persuasive evidence that the contention 
is unfounded. The evidence also establishes that 
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after a local flood control project had been com- 
pleted the nature of the area changed dramatically. 
Almost all the businesses presently located within 
the area affected by the ordinance fit in the category 
of light industrial. There can be no dispute about 
the fact that a zoning ordinance may be amended 
from time to time as new and changing conditions 
warrant revision. See Wolf v. City of Omaha, 177 
Neb. 545, 129 N. W. 2d 501. 

Municipal corporations are prima facie the judges 
of the necessity and reasonableness of ordinances, 
and a legal presumption obtains in their favor unless 
the contrary appears on the face of the ordinance or 
is established by clear and unequivocal evidence. A 
legal presumption exists in favor of validity and 
unless the contrary appears upon the face of an ordi- 
nance, the burden is upon the party attacking it as 
invalid to show by clear and unequivocal evidence 
that the regulation imposed is so arbitrary, unrea- 
sonable, or confiscatory as to amount to depriving 
such party of property without due process of law. 
Schaffer v. City of Omaha, 197 Neb. 328, 248 N. W. 2d 
764. 

Plaintiffs’ contention that the zoning ordinance 
here prevents plaintiffs from continuing any noncon- 
forming use which they might have established be- 
fore the adoption of the ordinance is wholly errone- 
ous. Both the ordinances of the City of Norfolk and 
the statutes of this state provide that whenever the 
use of a building or premises becomes noncon- 
forming through an amendment to a zoning ordi- 
nance, such use may be continued. They also pro- 
vide that in the event a nonconforming use of any 
building or premises is discontinued or its normal 
operation stopped for a specified period of time, the 
use of the same shall thereafter conform to the 
zoning regulations of the district in which it is lo- 
cated. See, § 19-904.01, R. R. S. 1943; Ordinance 
No. 1214, City of Norfolk, Nebraska. 


360 NEBRASKA REPORTS [VOL, 201 


State ex rel. Boyer v. Grady 


The judgment of the District Court was correct 
and is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA EX REL, ROBERT L, BOYER ET AL., 
APPELLEES, V. RICHARD L GRADY, CITY CLERK FOR THE 
CITY OF NORTH PLATTE, NEBRASKA, APPELLANT. 

269 N. W. 2d 73 


Filed July 12, 1978. No. 41557. 


1. Mandamus. A writ of mandamus will not ordinarily be awarded 
to compel the performance of an act unless it is one which is 
actually due from the respondent at the time of the application. 
A writ in anticipation of default, however, may be granted where 
the respondent clearly manifests an intention not to perform the 
act in question and refuses to act because he claims that he is 
under no duty to act. 

2. Municipal Corporations: Ordinances: Initiative and Referendum. 
By the initiative process municipal voters may amend or repeal 
an ordinance enacted by the legislative body of a municipality 
where the object of the initiative is to accomplish no more than 
that which the city council and mayor could do if they so chose. 

3. Municipal Corporations: Ordinances: Taxation. A municipal 
ordinance establishing a new scheme of taxation is not an appropri- 
ation ordinance. 

4. Municipal Corporations: Ordinances: Taxation: Initiative and 
Referendum. Section 77-27,142, R. R. 8. 1943, does not limit the 
power to propose or reject ordinances concerning a municipal sales 
tax to the legislative body of a municipality, and does not except 
sales tax ordinances from the usual powers of initiative and refer- 
endum. 


Appeal from the District Court for Lincoln County: 
KEITH WINDRUM, Judge. Affirmed. 


Maupin, Dent, Kay, Satterfield, Girard & Scrits- 
mier and Dale A. Romatzke, for appellant. 


Murphy, Pederson & Piccolo and LeRoy Ander- 
son, for appellees. 


Mattson, Ricketts, Davies, Stewart & Calkins and 
Richard M. Duxbury, for amicus curiae. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BRODKEY, J. 

Relators and appellees, voters and residents of the 
City of North Platte, Nebraska, filed a petition for 
mandamus in the District Court for Lincoln County, 
seeking to require respondent Richard L. Grady, the 
city clerk of North Platte, to certify signatures on 
initiative petitions and submit an ordinance pro- 
posed in the initiative petitions to the voters of North 
Platte at a special or general election. Respondent 
denied that he was required by law to certify the sig- 
natures on initiative petitions or submit the proposed 
ordinance to the voters. Relators moved for 
summary judgment, which was granted after trial. 
The District Court ordered the respondent to certify 
the signatures on the initiative petitions and to 
submit the proposed ordinance to the voters of North 
Platte if the number of valid signatures on the peti- 
tions was sufficient. Respondent has appealed to 
this court, contending that the trial court erred in 
(1) failing to dismiss the action because it was pre- 
maturely filed; (2) holding that an existing ordi- 
nance could be repealed through the initiative proc- 
ess; (3) holding that section 18-117, R. R. 8. 1943, did 
not apply in this case; and (4) holding that sections 
77-27,142 et seq., R. R. S. 1943, did not prevent the 
use of the initiative process by relators in this case. 
We affirm the judgment of the District Court. 

The facts are not in dispute, and most of the rele- 
vant facts are contained in a stipulation entered into 
by the parties. On June 22, 1976, the city council of 
North Platte adopted ordinance No. 1890, enacting a 
1 percent municipal sales tax. Within 30 days there- 
after, referendum petitions were filed by voters, pri- 
marily relators, who desired that the ordinance be 
submitted to the electorate for approval or disap- 
proval. This attempt ultimately was unsuccessful 
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because of an inadequate number of signatures on 
the referendum petitions. 

On January 28, 1977, relators filed initiative peti- 
tions with the respondent, requesting that a proposed 
ordinance be submitted to the voters of North Platte. 
The proposed ordinance provided for the repeal of 
ordinance No. 1890, which would result in abolish- 
ment of the 1 percent municipal sales tax. On Feb- 
ruary 1, 1977, the city council determined that it 
should not recognize the initiative petitions as legal 
petitions that required the respondent to call an elec- 
tion. The respondent, who viewed the city council 
as his superior, then refused to certify the signatures 
on the petitions or call an election. 

Relators instituted this action on February 8, 1977, 
11 days after the initiative petitions had been filed 
with the respondent, by filing a motion for an alter- 
native writ of mandamus, a petition for mandamus, 
and an affidavit. The trial court ordered that an 
alternative writ of mandamus should be issued, and 
that order was apparently served on the respondent 
on February 10th. On February 28th, the alterna- 
tive writ of mandamus was actually issued and 
served upon the respondent. The writ commanded 
the respondent to certify the signatures on the initia- 
tive petitions and call an election if required by law, 
or to show cause why he refused to do so. Respond- 
ent answered on March 15th, denying that he was 
under a duty to act. 

The initiative petitions in question contained the 
purported signatures of 4,292 voters of North Platte, 
or approximately 35 percent of the 12,242 registered 
voters of that city. 

Respondent first contends that this action should 
have been dismissed because it was prematurely 
filed. In support of his position he relies on section 
18-105, R. R. S. 1943, which provides that when an 
initiative proposal includes a request for a special 
election and contains the proper number of signa- 
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tures, the city clerk shall cause the proposal to be 
submitted to a vote at a special election which ‘‘shall 
be called by him not less than thirty nor more than 
sixty days from the filing of such proposal.’’ Re- 
spondent argues that this statutory provision affords 
him 30 days from the date of the filing of the initia- 
tive petitions in which to call a special election, and 
that therefore relators filed their petition for 
mandamus prematurely because it was filed 11 days 
after the initiative petitions were received by the re- 
spondent. 

It is a general rule that a writ of mandamus ‘‘will 
not ordinarily be awarded to compel the perform- 
ance of an act unless it is one which is actually due 
from the respondent at the time of the application.’’ 
52 Am. Jur. 2d, Mandamus, § 90, p. 413. See, also, 
State ex rel. Sayer v. Junkin, 87 Neb. 801, 128 N. W. 
630 (1910). Mandamus in anticipation of default, 
however, may be granted where ‘‘the respondent 
clearly manifests an intention not to perform the act 
in question * * *,’’ 52 Am. Jur. 2d, Mandamus, § 90, 
p. 413. Therefore, even when the respondent’s duty 
to act is not yet technically due, a mandamus action 
is not considered premature when the respondent 
has clearly refused to act and refuses to because he 
claims that he is under no duty to act. See, gen- 
erally, Folcarelli v. Spencer, 94 R. I. 304, 180 A. 2d 
322 (1962); Hazel Park Racing Assn., Inc. v. Inglis, 
336 Mich. 508, 58 N. W. 2d 241 (1953); Robinson v. 
Board of Supervisors of Davis County, 222 Iowa 663, 
269 N. W. 921 (1936); Hudson v. Nehill, 25 Misc. 2d 
1025, 206 N. Y. Supp. 2d 918 (1960). 

In the present case, the record adequately demon- 
strates that the respondent had no intention of certi- 
fying the signatures on the initiative petitions and 
calling an election, particularly after the city 
council determined that it should not view the peti- 
tions as valid ones which required action by the re- 
spondent. It should also be noted that the alterna- 
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tive writ of mandamus was not actually issued and 
served upon the respondent until 31 days after the 
filing of the initiative petitions, at which time the re- 
spondent had taken no action. Respondent’s argu- 
ment that he might have changed his mind and 
acted on the initiative petitions after relators applied 
for the writ of mandamus, but before 30 days had 
expired from the time the initiative petitions were 
filed, and that therefore the action should have been 
dismissed as premature, is not supported by the 
record. 

Under these particular circumstances, we con- 
clude the exception to the general rule is applicable, 
and the trial court did not err in refusing to dis- 
miss the action as premature. We recognize, how- 
ever, that ordinarily a writ of mandamus will not be 
awarded to compel the performance of an act unless 
it is actually due from the respondent at the time of 
the application. 

The second issue in this case is whether municipal 
voters may utilize the initative power to repeal an 
ordinance passed by the city council of the munici- 
pality. Respondent contends that the initiative proc- 
ess cannot be so used when the referendum process 
is, or was, available for that purpose. 

The initiative and referendum powers of munici- 
pal voters are established by statute in this state. 
Section 18-101, R. R. S. 1948, provides: ‘‘The right to 
propose ordinances for the government of any city 
or other municipal subdivision of the State of Ne- 
braska shall, in addition to being exercised by the 
mayor and city council of such city or the governing 
authorities of such other municipal subdivision of 
this state, be vested in the voters thereof as herein- 
after provided.’’ Section 18-102, R. R. 8S. 1948, re- 
quires that an initiative proposal be signed by at 
least 15 percent of the voters of the city. Ordinarily 
the proposal is to be submitted to the electorate at 
the first regular election held after the expiration of 
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30 days from the filing of the proposal. § 18-104, R. 
R. 8. 1943. If, however, 20 percent of the voters sign 
the initiative proposal and request a special election, 
the city clerk shall submit the proposal to the voters 
at a special election which the clerk shall call not 
less than 30 nor more than 60 days from the filing of 
the proposal. §§ 18-103 and 18-105, R. R. S. 1943. 

Statutory provisions applicable to cities also pro- 
vide for referendum petitions as a means of submit- 
ting ordinances, passed by the city council, to the 
voters of the city for approval or disapproval before 
they become effective. See §§ 18-112 et seq., R. R.S. 
1943. 

Section 18-101, R. R. S. 19438, contains no express 
limitations on the power of the initiative reserved to 
municipal voters, and grants to those voters the 
same right to propose ordinances as is vested in the 
mayor and city council. It is the rule that grants of 
power of municipal corporations concerning the 
initiative and referendum are to be liberally con- 
strued to permit, rather than restrict, the power and 
to attain, rather than prevent, its object. See 5 
McQuillin, Municipal Corporations, § 16.51, p. 203 (3d 
Ed., 1969). This is analogous to the rule that consti- 
tutional provisions, with respect to the powers of 
initiative and referendum, reserved to the people 
should be construed to make effective the powers 
reserved. Klosterman v. Marsh, 180 Neb. 506, 143 N. 
W. 2d 744 (1966). 

This court has never squarely decided whether the 
initiative power may be utilized to repeal an ordi- 
nance passed by the city council of a municipality. 
In Klosterman v. Marsh, supra, however, we stated: 
“The initiative is in no sense limited as to the time 
of its exercise. Neither are initiated laws limited to 
matters on which the Legislature has not acted. By 
the initiative process, the people may amend or even 
expressly repeal laws already enacted by the Legis- 
lature.’’ See, also, State ex rel. Andersen v. Leahy, 
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189 Neb. 92, 199 N. W. 2d 713 (1972); 42 Am. Jur. 2d, 
Initiative and Referendum, § 9, at p. 657. 

Courts in other jurisdictions have specifically held 
that the voters of a municipality can, through the 
initiative, enact a measure conflicting with or re- 
pealing legislation previously passed by the munici- 
pal council, so long as the question upon which it 
enacts-such an initiative ordinance is within the 
power of the municipality to control by legislative 
process. State ex rel. Sharpe v. Hitt, 155 Ohio St. 
529, 99 N. E. 2d 659 (1951); Storegard v. Board of 
Elections of Cuyahoga County, 22 Ohio Misc. 5, 50 
Ohio 2d 240, 255 N. E. 2d 880 (Ct. Com. Pl., 1969). 
See, also, Smith v. Township of Livingston, 106 N. J. 
Super. 444, 256 A. 2d 85 (1969), affirmed, 54 N. J. 
525, 257 A. 2d 698 (1969). There are, however, cases 
to the contrary in which courts have held that the 
initiative power may be used to repeal an existing 
ordinance only if the repeal is ancillary to the enact- 
ment of new legislation, or an ancillary step in pro- 
posing a conflicting law or an amendment to a law. 
See, In re Initiative Petition No. 1 of Midwest City 
v. Melton, 465 P. 2d 470 (Okla., 1970); Wyatt v. 
Clark, 299 P. 2d 799 (Okla., 1956). 

In essence, respondent argues that the initiative 
power may not be utilized to repeal an ordinance, 
and that the referendum is the exclusive process by 
which voters of a municipality may reject an ordi- 
nance passed by the city council. We are not per- 
suaded, however, that the fact that municipal voters 
may utilize the referendum process to prevent an 
ordinance passed by the city council from ever be- 
coming effective should preclude them from abolish- 
ing an ordinance by repeal through the initiative 
process. Many ordinances, when first passed by a 
city council, may not be controversial to the degree 
that a sufficient number of voters will desire a refer- 
endum. With passage of time, however, circum- 
stances may change or voters may simply find an 
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ordinance undesirable and wish to abolish it, or 
amend it. We hold: that the initiative power, which 
is to be liberally construed, may be utilized in such 
cases where the voters attempt to do no more 
through the initiative process than the city council 
and mayor could do if they so chose. See, § 18-101, 
R. R. S. 1943; Klosterman v. Marsh, supra; State ex 
rel. Sharpe v. Hitt, supra. 

Respondent next contends that referendum and 
initiative powers have no application to a measure 
relating to the current support of government de- 
partments or to appropriation ordinances. He relies 
on section 18-117, R. R. S. 1943, which provides that 
ordinances relating to items of appropriation of 
money for current expenses of the several depart- 
ments of the city shall, by a unanimous yea and nay 
vote of the city council, be deemed to be urgent or- 
dinances to which the referendum provisions per- 
taining to cities shall not apply. That section also 
provides that the referendum provisions shall not 
apply to ordinances relating to public ways, public 
property, utility systems, and other capital projects. 
Respondent argues that the sales tax ordinance was 
an ‘‘appropriation ordinance,’’ that sales tax reve- 
nue was to be used for capital projects, and that 
therefore the initiative process is not available to 
relators in this case. 

Respondent’s arguments are, in some respects, 
contradictory. On the one hand he argues that the 
restrictions placed on the referendum power under 
section 18-117, R. R. S. 1943, should apply in this 
case, which involves initiative petitions, apparently 
on the theory that the initiative petitions in this case 
are really referendum petitions in disguise. On the 
other hand, he concedes in his brief that a sales tax 
ordinance, like the one involved in the case, may be 
subject to attack by referendum. 

In any event, even assuming that the provisions of 
section 18-117, R. R. S. 1943, would apply in this case, 
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the respondent’s position is without merit. First, 
the record reveals that the sales tax ordinance was 
not passed by a unanimous vote of the city council. 
Second, it is clear that an ordinance establishing a 
new scheme of taxation is not an appropriation ordi- 
nance. See Lawrence v. Beermann, 192 Neb. 507, 
222 N. W. 2d 809 (1974). Finally, the ordinance was 
not one relating to capital projects, since it was 
simply an ordinance establishing a new source of 
tax revenue. 

Respondent’s final argument is that only the city 
council and mayor of North Platte have the power to 
impose, or decide not to impose, a municipal sales 
tax under sections 77-27,142 et seq., R. R. S. 1943, 
commonly known as the Local Option Revenue Act. 
Section 77-27,142, R. R. S. 1943, provides that any 
“incorporated municipality by ordinance of its 
governing body” is authorized to impose a sales and 
use tax. Respondent contends that ‘‘governing 
body”’ refers only to the legislative body of a munici- 
pality, and that therefore sales tax ordinances are 
beyond the power of the people to review through the 
initiative and referendum processes. 

This argument is not persuasive. There is no indi- 
cation that the Legislature intended to grant powers 
concerning sales tax ordinances solely to city coun- 
cils and to exclude municipal voters from proposing 
or rejecting such ordinances through the initiative 
and referendum processes. Although it is true that 
during the legislative debate on section 77-27,142, R. 
R. S. 1943, certain senators referred to city councils 
enacting a municipal sales tax, these refereiices 
were not addressed to the issue of whether the initia- 
tive or referendum processes could be utilized with 
respect to sales tax ordinances. We do not read the 
legislative history of the act as indicating an inten- 
tion on the part of the Legislature to except sales tax 
ordinances from the usual powers of initiative and 
referendum, and it would have been an easy matter 


VOL, 201] JANUARY TERM, 1978 369 


State ex rel. Boyer v. Grady 


to expressly make such an exception if the Legisla- 
ture had so intended. Since the powers of the initia- 
tive and referendum are to be liberally construed, 
we do not believe that their use should be limited in 
the manner suggested by respondent. Under our 
statutory scheme, there is little doubt that city 
councils and the electorate are coordinate legisla- 
tive bodies, and there is no superiority of power be- 
tween the two. See Klosterman v. Marsh, supra. 

The judgment of the District Court is affirmed. 

AFFIRMED, 

CLINTON, J., dissenting. 

I respectfully dissent. The effect of the majority 
opinion is to permit repeal of any existing ordinance 
by the initiative process rather than by referendum 
alone. It thus abolishes in many respects the 
distinctions between initiative and referendum. This 
has grave consequences which I do not believe the 
court has taken into consideration. 

The fundamental distinction between initiative 
and referendum goes far beyond the 30-day limita- 
tion on referendum, § 18-112, R. R. S. 1948, and post- 
ponement of the effective date of the ordinance en- 
acted by the governing body, § 18-116, R. R. S. 1943. 
If the only difference between the two procedures 
were the above, the consequences would not be so 
grave. However, as I will attempt hereafter to dem- 
onstrate, the logical and legal consequences of the 
opinion are that it effectively eliminates all the 
exemptions from referendum contained in section 
18-117, R. R. S. 1948. This could effectively elim- 
inate all municipal government. I will now attempt 
to demonstrate the above propositions by (1) analy- 
sis of the statutes, and by (2) authority on point. 

(1) There are no exemptions or exceptions to the 
initiative power. If, by initiative, the voters can re- 
peal any ordinance at all, rather than just ‘“‘propose 
ordinances for the government’ of the city, etc., § 
18-101, R. R. S. 1943, the exemptions from the refer- 
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endum power contained in section 18-117, R. R. S. 
1943, are of no consequence and are in effect elimi- 
nated, because, what cannot be accomplished by 
referendum, can be by initiative. Such could not 
have possibly been the legislative intention. Such 
consequences do violence to the language of the initi- 
ative and referendum provisions themselves. If the 
majority opinion is adhered to, there is no way that 
the court can logically, or by following any canon of 
construction, at some later time when it will in- 
evitably be confronted with the problem, read into 
the initiative provisions the exemptions of the 
referendum provisions of the statute. The exemp- 
tions, by the very words of the statute, section 
18-117, R. R. S. 1948, apply only to referendum. We 
cannot by construction say that section 18-117, R. R. 
S. 1943, are exemptions from section 18-101, R. R. S. 
1943, because this simply is contrary to the plain 
language of the statute. 

The ultimate consequences of the opinion, there- 
fore, are to make all the following which are specifi- 
cally exempt from referendum, § 18-117, R. R. 8. 
1943, subject to repeal by initiative: 

(1) Urgent ordinances as defined by section 18-117, 
R. R. S. 1943; 

(2) Ordinances in furtherance of or carrying out a 
policy of the city or relating to projects previously 
established or approved by an ordinance which itself 
was subject to sections 18-112 to 18-116 or which may 
have been approved by the voters at an election; 

(3) Ordinances relating to the acquisition, con- 
struction, installation, improving and enlarging, in- 
cluding the financing or refinancing of the costs, of 
public ways, public property, utility systems and 
other capital projects, including industrial develop- 
ment projects; 

(4) Ordinances establishing or changing utility 
system rates and charges and pay rates and salaries 


VOL, 201] JANUARY TERM, 1978 371 
" State ex rel. Boyer v. Grady 


for city employees other than the mayor and city 
council; or 

(5) Ordinances taking action as to which the stat- 
utes applicable thereto provide other means or pro- 
cedures for voters or persons interested to object to 
the action taken or proposed. 

The likelihood, of course, is that if the problem 
outlined above arises, the court will do one of two 
things: (1) Overrule what it has done in this case, 
or (2) by exercise of raw judicial power read the ref- 
erendum exemption into the initiative. The first al- 
ternative I would obviously advocate; the second 
could not be done except by complete disregard of 
the language of the statutes. 

Furthermore, I read the language above, ‘‘Ordi- 
nances. . . an ordinance which itself was subject to 
sections 18-112 to 18-116’’ to mean that referendum is 
a one-shot procedure, i.e., if approved or defeated, 
you cannot simply turn around and repeat the proc- 
ess. Neither can the council itself, within 1 year 
from the date of action either by initiative or refer- 
endum, modify what the voters have done. § 18-120, 
R. R. S. 1948. These points give added force to the 
position that there are real and fundamental differ- 
ences between the initiative and the referendum. 

The exemptions from referendum under section 
18-117, R. R. S. 1943, were adopted by the Legislature 
in 1974. Laws 1974, L. B. 1026, § 1. Previously the 
only exemption was emergency ordinances. The 
1974 amendments were apparently adopted in re- 
sponse to a division opinion of this court, Hoover v. 
Carpenter, 188 Neb. 405, 197 N. W. 2d 11, Smith, J., in 
which it was implied that under some circumstances 
ordinances setting utility rates were subject to 
referendum. The other exemptions were apparently 
introduced to remove other areas from tampering 
by this court. The Legislature, or at least the spon- 
sors of the amendment, whose ideas the Legislature 
adopted, obviously must have thought that such 
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items were free from interference by the initiative 
because that was not available to change existing or- 
dinances. The majority opinion, if adhered to, will 
change all that. 

(2) The constitutional provisions for initiative and 
referendum pertain only to acts of the Legislature 
and, of course, have no applicability to the statutes 
we are discussing. See, Carlberg v. Metcalfe, 120 
Neb. 481, 234 N. W. 87; Schroeder v. Zehrung, 108 
Neb. 573, 188 N. W. 237. A comparison with the con- 
stitutional provisions, Article III, sections 2 and 3, is, 
I think, instructive, to wit, ‘‘The first power reserved 
by the people is the initiative whereby laws may be 
enacted and constitutional amendments adopted by 
the people independently of the Legislature... .” 
Art. III, § 2, Constitution of Nebraska. ‘‘The second 
power reserved is the referendum which may be in- 
voked, by petition, against any act or part of an act 
of the Legislature, ...’’ Art. III, § 3, Constitution of 
Nebraska. The constitutional provision contains 
exceptions as to referendum. The constitutional 
provision for initiative contains no exceptions. The 
exceptions from referendum are ‘except those 
making appropriations for the expense of the state 
government or a state institution existing at the time 
of the passage of such act.’’ Art. III, § 3, Constitu- 
tion of Nebraska. The principle which is announced 
in the majority opinion has logical applicability to 
the constitutional provisions. Are we willing to say 
that by initiative the people may repeal ‘‘appropria- 
tions for the expense of the state government or a 
state institution existing at the time of the passage 
of such act?’’ 

Various courts have considered the reasons for the 
exceptions and exemptions from referendum. The 
same reasons apply with equal force to the initia- 
tive, yet the initiative contains no such exemptions. 
This would not be true if the same were equivalent. 
Subjecting some items to referendum or initiative, 
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for example, such as appropriations for existing in- 
stitutions, might cripple or destroy the administra- 
tion of government affairs to the extent of requiring 
the legislative, executive, or the judicial branches of 
the government, or all of them, to cease to function. 
State ex rel. Bonner v. Dixon, 59 Mont. 58, 195 P. 
841; State ex rel. Wegner v. Pyle, 55S. D. 269, 226 N. 
W. 280. This court has already had occasion to con- 
sider the meaning of exemptions from the referen- 
dum contained in the Constitution. Bartling v. Wait, 
96 Neb. 532, 148 N. W. 507. We held an appropriation 
for a ‘‘memorial armory’’ was not an expense of 
government, but, as an illustration, that the cost of 
maintaining the National Guard would be as it was a 
state institution. 

I would point out that Klosterman v. Marsh, 180 
Neb. 506, 143 N. W. 2d 744, involved only the ‘‘refer- 
endum”’ power. Its reference to the ‘‘initiative’’ is 
pure dictum. When that case pointed out that 
‘“‘either,’’ i.e., the Legislature or the people, may re- 
peal acts of the other, it was referring solely to 
referendum, that was the only thing that was in- 
volved. We repeated the dictum in State ex rel. An- 
dersen v. Leahy, 189 Neb. 92, 199 N. W. 2d 713, but 
added: ‘‘We do not reach that question... .’’ We 
then decided the case on the basis that the voters 
cannot enact any ordinance which is beyond the 
powers of the governing body to enact. 

Apparently practically all constitutions and stat- 
utes contain exemptions or exceptions in the refer- 
endum section and none in the initiative. These ex- 
ceptions generally pertain to one or more of three 
categories: (1) Provisions for the support of govern- 
mental institutions; (2) tax and appropriation meas- 
ures; and (3) laws for the protection of the public 
peace, health, and safety. See Initiative and Refer- 
endum, 42 Am. Jur. 2d, §§ 14, 15, 16, pp. 664 to 666. 

The reasons for exemptions in one and not in the 
other are, as the language of the Constitution and 


374 NEBRASKA REPORTS [VOL 201 


State ex rel. Boyer v. Grady 


statutes earlier quoted suggest, that initiative and 
referendum accomplish fundamentally different 
things. 

The essential difference between initiative and ref- 
erendum is generally recognized by the law review 
writers, i.e., the initiative is for proposing new 
legislation, the referendum is for attacking legisla- 
tion already on the books. 49 Wash. L. Rev. 55 
(1973); 54 Cal. L. Rev. 1717 (1966). 

It is to be noted that the appellees cite no authori- 
ties, save Klosterman, for the proposition that exist- 
ing ordinances may be repealed by initiative. The 
opinion in this case cites two Ohio opinions and one 
from New Jersey: State ex rel. Sharpe v. Hitt, 155 
Ohio St. 529, 99 N. E. 2d 659 (1951); Storegard v. 
Board of Elections of Cuyahoga County, 22 Ohio Misc. 
5, 50 Ohio 2d 240, 255 N. E. 2d 880 (1969); and Smith v. 
Township of Livingston, 106 N. J. Super. 444, 256 A. 2d 
85 (1969). Sharpe involved repeal by initiative of a 
parking meter ordinance previously enacted. I think 
it is arguable whether the case is on point. The 
statutory language in that case was: ‘‘Section 4227-1, 
General Code, as amended in 1914, recites in part: 

‘‘ ‘Ordinances and other measures providing for 
the exercise of any and all powers of government 
granted by the constitution or now delegated or 
hereafter delegated to any municipal corporation, 
by the general assembly, may be proposed by initia- 
tive petition. .. .’ 

‘Section 4227-2, General Code, reads in part: ‘Any 
ordinance, or other measure passed by the council of 
any municipal corporation shall be subject to the 
referendum except as hereinafter provided... .’ 

“Then Section 4227-3, General Code, describes the 
ordinances which are not subject to referendum, in- 
cluding ‘emergency ordinances’ passed by a two- 
thirds vote of those comprising the legislative body 
involved and which go into immediate effect.’’ 

The specific issue in that case revolved around 
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the question whether the ordinance was exempt 
from referendum (and initiative) because it was de- 
clared to be an emergency ordinance. The Ohio 
court, as does this court in the opinion, intermingled 
the concept of initiative and referendum as if they 
were one. A previous Ohio case, State ex rel. Smith 
v. City of Fremont, 116 Ohio St. 469, 157 N. E. 318, 
had categorically held that initiative is not a substi- 
tute for referendum. In Sharpe, the previous case 
was distinguished, however, I do not think it was in 
fact distinguishable. 

In any event, I think the Sharpe case is distin- 
guishable from what we have at hand. I point out: 
(1) Broad language of the Ohio statute, (2) the con- 
fusion of thought in the opinion, and (3) the ultimate 
decision really rested upon a determination of 
whether there was a bona fide emergency and 
hence, despite the court’s discussion of initiative, the 
court was really deciding the emergency question 
which was actually a part of the referendum portion 
of the statute. The other Ohio case cited was that of 
an intermediate appellate court and was simply an 
adherence to Sharpe. The New Jersey opinion cited 
by this court in the opinion is, so far as the point 
here involved is concerned, mere dictum as is Klos- 
terman. The New Jersey case involved the question 
whether an amendment of a zoning ordinance could 
be changed by initiative. It was held it could not be. 
Our own court held similarly in Kelley v. John, 162 
Neb. 319, 75 N. W. 2d 718, stating that an amendment 
of a zoning ordinance (as distinguished from the 
original overall zoning ordinance and plan) was an 
administrative, as distinguished from a legislative, 
matter and so not subject to initiative or referen- 
dum. This court modified Kelley v. John, supra, in 
Hoover v. Carpenter, supra, implying apparently 
that administrative matters are subject to initiative 
and referendum. I certainly disagree with that im- 
plication. Both of the above cases were handed 
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down before the amendment to the referendum stat- 
ute which brought about the exemptions in question. 

Cases on point and contrary to the opinion are 
Heider v. Common Council of City of Wauwatosa, 37 
Wis. 2d 466, 155 N. W. 2d 17; Landt v. City of Wiscon- 
sin Dells, 30 Wis. 2d 470, 141 N. W. 2d 245; Wyatt v. 
Clark, 299 P. 2d 799 (Okla., 1956); Hughes v. Bryan, 
425 P. 2d 952 (Okla., 1967); and In re Initiative Peti- 
tion No. 1 of Midwest City v. Melton, 465 P. 2d 470 
(Okla., 1970). 

The language of the Oklahoma Constitution, which 
reserves initiative and referendum to municipalities 
as well as the Legislature, is in substance the same 
as our Constitution and statutes. In Wisconsin the 
initiative, so far as a municipality is concerned, is 
by statute and is there called ‘‘direct legislation.”’ 
Both the Wisconsin and the Oklahoma cases clearly 
point out the fundamental difference between initia- 
tive and referendum. In Heider, supra, the court 
said that initiative proceedings cannot be used to re- 
peal existing legislation. Similarly, Landt, supra. In 
Wyatt, supra, the court said that the power of ref- 
erendum does not apply to any law which has al- 
ready become effective. There the court also said: 
‘* ‘Initiative’ means the power of the people to pro- 
pose bills and laws, and to enact or reject them at 
the polls, independent of legislative assembly, 
whereas ‘referendum’ is right of the people to have 
submitted for their approval or rejection an act 
passed by the legislature.”’ 

The Wisconsin legislation is somewhat different 
than ours. As noted, initiative is referred to as 
“direct legislation.’’ Thus in Wisconsin there is no 
longer any general statute of referendum although 
there are numerous specific statutes subjecting 
particular matters to referendum. The Wisconsin 
cases are nonetheless on point as may be noted from 
the following quotations: ‘‘We conclude that when a 
common council has adopted an ordinance or resolu- 
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tion dealing with a particular subject, sec. 10.43, 
Stats., does not authorize the filing of petitions to 
compel the council to repeal such ordinance or 
resolution, or, in default of repeal, to submit the or- 
dinance or resolution to popular vote. It is true that 
in a broad sense a repeal of an existing measure is 
an act of legislation, just as is the adoption of a new 
measure upon a subject not previously dealt with. 
Nevertheless, traditional concepts in the field of di- 
rect popular legislation, and the history of sec. 10.43, 
Stats., and its predecessor statutes, convince us that 
the two types of legislation are not the same in the 
context of sec. 10.48, Stats. 

‘Usually the procedure for consideration by the 
voters of new legislation is referred to as the initia- 
tive, and for review by the voters of existing legisla- 
tion as the referendum. 

‘* ‘Generally speaking, the initiative, in the case of 
municipal legislation, is initiation of municipal legis- 
lation and enactment or rejection thereof by the 
municipal electorate in event the proposed measure 
is not enacted by their elected representatives.’ 

‘“ ‘The referendum is essentially a referral to the 
voters of a municipality for their direct vote on an 
existing ordinance, or at least one that has been 
passed by the municipal legislative body and that is 
or may become law except for the successful inter- 
vention of referendum procedure. It usually is 
utilized, practically speaking, with the object in 
view of defeating municipal legislation that exists, is 
in process of being enacted, or has been enacted 
with its effective date in the future, although it is 
designed obviously to determine the will of the elec- 
torate as to such legislation.’ 

“The source of present sec. 10.43, Stats., was ch. 
518, Laws of 1911, creating ‘sections 39 i to 39 1, inclu- 
sive, of the statutes, relating to the initiative and ref- 
erendum on acts of municipal councils and of boards 
of county supervisors... .’ 
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“Tt is true that to some extent several of the stat- 
utes just referred to authorize the use of the initia- 
tive procedure under sec. 10.43, Stats., to accomplish 
what is essentially a repeal. The fact that such ex- 
press authorizations exist in specific areas, does not 
convince us that the general authority to initiate 
repeal measures pursuant to sec. 10.43 is implied 
within that section. The express provisions for the 
special cases may as well imply that sec. 10.43 
would be inapplicable to repeal proposals in the ab- 
sence of the express provisions.’’ Landt v. City of 
Wisconsin Dells, supra. 

It seems apparent to me that all legislative activ- 
ity is not subject to popular election. If representa- 
tive governments are to function, there must be 
some areas in which representative action will be 
final. In Nebraska, this includes those which are 
specifically exempted under the provisions of sec- 
tion 18-117, R. R. 8. 1943. The effect of the opinion, if 
followed in the future, will, for the reasons I have 
outlined earlier, eliminate those exemptions. 
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SPENCER, J. 

In this action the City of Omaha seeks to set aside 
the reversal by the District Court of an order of the 
personnel board of the City of Omaha denying the 
grievance appeal of Larry Stradley, appellee, a po- 
lice officer with the Omaha police department. The 
District Court held the order of the personnel board 
denying the grievance appeal of officer Stradley was 
arbitrary, capricious, and unreasonable. We re- 
verse. 

The appeal to the personnel board sought to re- 
verse an order approved by the public safety direc- 
tor of the City of Omaha suspending officer Stradley 
for 28 calendar days from September 3 through Sep- 
tember 30, 1976, and discharging him effective 
October 1, 1976, for violations of Chapter 1, sections 
2, 9, and 28 of the Rules and Regulations of the Po- 
lice Department. 

We are specifically concerned herein with sections 
9 and 28. They are as follows: Section 9. ‘‘Making 
False, Improper, or Incomplete Reports: Any offi- 
cer or employee of the Police Division who shall de- 
liberately make a false, incomplete or improper re- 
port, or who fails to make a required report, shall be 
guilty of a violation of this section.”’ 

Section 28. ‘‘Leaves: Personnel off duty due to 
illness shall submit proper written report covering 
such illness upon their return to duty, and may be 
required to present doctor’s statement covering such 
illness.”’ 

The evidence is undisputed that Larry Stradley on 
six separate occasions from May 27 through August 
28, 1976, took sick leave and then submitted a doc- 
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tor’s authorization to return to work which purport- 
edly bore the signature of Doctor Richard Clem- 
mons, but which in fact had been signed with the 
doctor’s name by Stradley. Appellee admits he did 
not consult the doctor on these occasions. The rec- 
ord is undisputed the doctor had no record of any 
such calls and that he authorized no one to sign the 
slips submitted. 

Previous to the discharge, the chief of police wrote 
a detailed letter to Stradley, advising him that the 
action was taken under the collective bargaining 
agreement between Police Union Local No. 1 and the 
City of Omaha, and pursuant to the rules and regula- 
tions of the police division, setting out those rules 
and regulations and advising Stradley in detail of the 
charges and the results of the investigation made. 

At the hearing before the personnel board, Strad- 
ley’s attorney made the following admission: ‘‘I 
will admit, Mr. Stradley did every single thing he’s 
accused of in those letters.’’ Stradley’s defense was 
that he was suffering severe migraine headaches on 
the occasions when he took sick leave. He was 
under the care of Richard Clemmons, M.D., al- 
though he had not consulted him on the days for 
which he submitted reports. 

Appellee’s testimony indicated he was in a state of 
depression through this period. He did have accum- 
ulated sick leave benefits at the time of his falsifica- 
tion of the doctor slips. He testified it was easier for 
him to falsify the slips rather than going to the doc- 
tor every time he had a migraine headache. Strad- 
ley testified he had taken the blank slips which were 
' used from the doctor’s office. An investigation at 
the doctor’s office, however, indicated that he may 
have secured them from Doctor Clemmons’ recep- 
tionist whose husband had been a close friend of ap- 
pellee. 

Appellee attempted to establish his migraines 
were brought on because of severe stress. A year 
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and a half previously he had found his wife after she 
had taken her own life. Additionally, he had lost an 
uncle and had also found a good friend, the husband 
of the receptionist for Doctor Clemmons, dead. 

Appellee adduced the testimony of a psychiatrist 
at the hearing before the personnel board. This doc- 
tor testified appellee needed psychiatric treatment. 
He believed if Stradley could have an extended leave 
of absence there was a probability he could eventu- 
ally return to his former effectiveness as a police- 
man. However, this probability was not certain. 
The psychiatrist testified officer Stradley was not 
qualified at that time to be on the police force. 

Appellee argues there is no evidence to support 
the finding by the personnel board of the City of 
Omaha of any violation of the rules and regulations 
of the police division serious enough to merit dis- 
charge. He contends the findings of the personnel 
board are not supported by competent evidence. We 
disagree. The evidence indicates appellee was 
thoroughly familiar with the rules and that he delib- 
erately falsified the records. While he attempts to 
justify his actions because of his condition, they 
cannot be so easily condoned. They were done de- 
liberately. We are not dealing with a single impul- 
sive act done under pressure but several separate 
acts performed over a period of time. There is ab- 
solutely no indication in this record that the adminis- 
trative body in exercising its judgment acted arbi- 
trarily or from favoritism, ill will, fraud, collusion, 
or any other such motive. 

Our law is well settled. ‘‘Where it appears in an 
error proceeding that an administrative agency has 
acted within its jurisdiction and there is some com- 
petent evidence to sustain its findings and order, the 
order of the administrative agency will be affirmed.”’ 
Harnett v. City of Omaha, 188 Neb. 449, 197 N. W. 2d 
375 (1972). See, also, Tinsley v. City of Omaha, 190 
Neb. 380, 208 N. W. 2d 693 (1973). 
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There is not a scintilla of evidence to support the 
action of the trial judge in reversing the finding of 
the personnel board. The city attorney calls our at- 
tention to the fact that in the two cases cited above, 
Harnett and Tinsley, the same court ignored the law 
and reversed the decision of the personnel board and 
we reinstated the decision of the personnel board. 
We only observe, ‘‘error persisted in, does not cease 
to be error.’’ 

The judgment of the District Court is reversed and 
the cause is remanded with directions to affirm the 
decision of the personnel board. 

REVERSED AND REMANDED, 


STATE OF NEBRASKA, APPELLEE, V. THOMAS EK), FREEMAN, 
APPELLANT. 
267 N. W. 2d 544 


Filed July 12, 1978. No. 41618. 


1. Criminal Law: Evidence. The admission into evidence of grue- 
some photographs rests in the sound discretion of the trial court, 
which must determine their relevancy and weigh their probative 
value against their possible prejudicial effect. 

2. Criminal Law: Homicide: Evidence: Instructions. It is the duty 
of the trial court in homicide cases to instruct the jury only on 
those degrees of homicide which find support in the evidence. 

3. Criminal Law: Sentences. This court on appeal will not disturb a 
sentence imposed within the limits prescribed by statute, absent an 
abuse of discretion on the part of the trial court. 


Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, Bernard L. 
Packett, and Paul E. Hofmeister, for appellee. 


Heard before WHITE, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, and WHITE, JJ., and HASTINGS, 
District Judge. 
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BRODKEY, J. 

Thomas E. Freeman, defendant and appellant 
herein, was charged with murder in the second de- 
gree in violation of section 28-402, R. R. S. 1943. A 
jury found the defendant guilty as charged, and the 
defendant was sentenced to life imprisonment in the 
Nebraska Penal and Correctional Complex. He has 
appealed from his conviction and sentence, contend- 
ing that the trial court erred in (1) admitting into 
evidence an excessive number of photographs of the 
deceased; (2) failing to instruct the jury on the 
crime of manslaughter; and (3) imposing a sentence 
of life imprisonment rather than a sentence for a 
term of years. We affirm the judgment of the Dis- 
trict Court. 

On the morning of January 1, 1977, Rachael Pass 
was found dead in the bedroom of her apartment 
with multiple stab wounds on her body and throat. 
Two of her children, who were 6 and 7 years of age, 
testified they had awakened the previous night when 
they heard their mother screaming, and they had 
heard her cry out ‘‘Stop, Tommie,’’ at one point. One 
of the children identified the defendant as being in 
the apartment at the time, and testified she saw the 
defendant pass her room to go to the kitchen and he 
returned carrying a knife. 

A search of the defendant’s apartment disclosed a 
shirt, jeans, shoes, and gloves containing blood- 
stains. The bloodstains matched the deceased’s 
blood grouping and Rh factor. Also hairs similar to 
the deceased’s were found in the gloves. When de- 
fendant was arrested one day after the crime, police 
found a fresh wound or cut on his hand. 

The defendant, a boyfriend of the deceased, first 
told police officers that he had visited her in the 
early morning hours of January 1st for a short time, 
but had left. Subsequently he stated he had re- 
turned to her apartment, found her dead, panicked 
and left. Defendant stated the bloodstains on his 
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clothing must have gotten there when he was check- 
ing to see if the deceased was dead. Defendant 
denied killing the deceased, and presented evidence 
they had never quarreled or had fights. Defendant 
stated he had cut his hand on a candle holder in his 
apartment. 

During the course of the trial, the District Court 
received in evidence six photographs of the de- 
ceased. Five of these photographs depicted the 14 
stab wounds suffered by the victim, at least four of 
which could be considered gruesome. Defendant 
objected to the admission in evidence of the photo- 
graphs on the grounds they had no probative value 
and would prejudice the jury. The trial court ad- 
mitted them on the grounds they were relevant to 
the issues of intent and malice. 

Defendant requested a jury instruction on the 
crime of manslaughter, contending that the jury 
could infer from the evidence that the deceased had 
been killed upon sudden quarrel. The trial court re- 
fused to give such an instruction, finding there was 
not sufficient evidence to justify the giving of a man- 
slaughter instruction. 

Defendant’s first contention is the trial court erred 
in admitting in evidence six pictures of the de- 
ceased, and the court should have limited the num- 
ber of photographs to the minimal number neces- 
sary to illustrate the nature and extent of the de- 
ceased’s injuries. Defendant concedes that at least 
some of the photographs were admissible under our 
rule that the admission into evidence of gruesome 
photographs rests in the sound discretion of the trial 
court, which must determine their relevancy and 
weigh their probative value against their possible 
prejudicial effect. See, State v. Partee, 199 Neb. 
305, 258 N. W. 2d 634 (1977); State v. Stewart, 197 
Neb. 497, 250 N. W. 2d 849 (1977); State v. Robinson, 
185 Neb. 64, 173 N. W. 2d 443 (1970). The photo- 
graphs were relevant in this case to demonstrate 


VOL, 201] JANUARY TERM, 1978 385 


State v. Freeman 


the murder had been done purposely and maili- 
ciously. 

In State v. Partee, supra, the defendant similarly 
argued the number of photographs introduced in evi- 
dence was excessive and had a prejudicial cumula- 
tive effect. In that case we noted the number of 
photographs, in and of itself, is not dispositive, but 
that all the circumstances of each case must be con- 
sidered in determining whether the admission in evi- 
dence of a significant number of photographs was so 
prejudicial that it constitutes reversible error. In 
Partee, and other cases cited therein, a greater 
number of photographs had been admitted in evi- 
dence than were admitted in the present case. 

The circumstances of the present case do not dis- 
close the trial court abused its discretion in receiv- 
ing six photographs into evidence or that their pro- 
bative value was outweighed by a prejudicial effect. 
Several photographs were necessary to depict the 
deceased’s multiple wounds, and one of the pictures 
simply showed the position of her body when dis- 
covered. The admission of the photographs into evi- 
dence was clearly not reversible error. State v. 
Partee, supra. 

Defendant next contends that the trial court erred 
by refusing to give a manslaughter instruction. 
Manslaughter is the unlawful killing of another per- 
son without malice, either upon a sudden quarrel, or 
unintentionally, while the slayer is in the commis- 
sion of some unlawful act. § 28-403, R. R. S. 1943. It 
is the duty of the trial court, in homicide cases, to 
instruct only on those degrees of homicide which 
find support in the evidence. Where the evidence is 
such that different conclusions may properly be 
drawn therefrom, as to the degree of the crime, it is 
the duty of the trial court to instruct the jury on 
those degrees of homicide which find support in the 
evidence. See State v. Stewart, supra. 

In the present case there was no evidence from 
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which a jury could infer that the murder was upon 
sudden quarrel or unintentional. The deceased was 
stabbed 14 times, and there was evidence the de- 
fendant had gone to the kitchen to procure a knife 
and returned to the deceased’s bedroom. Contrary 
to defendant’s contention, one cannot “easily sur- 
mise’ from the evidence that the defendant acted in 
the heat of passion in a sudden quarrel. Therefore, 
the trial court did not err in refusing to give a man- 
slaughter instruction. State v. Stewart, supra. 

Defendant’s final contention is the sentence was 
excessive and the trial court abused its discretion in 
imposing a sentence of life imprisonment rather 
than a sentence of imprisonment for a term of years. 
The well-established rule is this court on appeal will 
not disturb a sentence imposed within the limits pre- 
scribed by statute absent an abuse of discretion on 
the part of the trial court. State v. Hatridge, 199 
Neb. 142, 256 N. W. 2d 327 (1977); State v. Trout, 199 
Neb. 236, 257 N. W. 2d 703 (1977). The penalty for 
murder in the second degree is imprisonment for not 
less than 10 years or during life. § 28-402, R. R. S. 
1943. 

Defendant is 24 years of age, has a 10th grade edu- 
cation, and is the father of two illegitimate children. 
He has no serious criminal record, although he was 
convicted twice of petit larceny and has a juvenile 
record including larceny and assault and battery. 
The probation officer recommended incarceration 
for the maximum allowable period. 

In view of the serious nature of the crime and the 
apparent deliberateness with which it was carried 
out, we cannot say that the trial court abused its 
discretion in this case. Although defendant received 
the maximum sentence permitted by law, under the 
circumstances of this case, such a sentence was 
warranted. 

We affirm the judgment of the District Court. 

AFFIRMED, 
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BAKER’S SUPERMARKETS, A CORPORATION, ET AL., 
APPELLEES, V. LEONARD JOHN, APPELLANT. 


267 N. W. 2d 546 
Filed July 12, 1978. No. 41645. 


Workmen’s Compensation: Appeal and Error. Findings of fact 
made by the Nebraska Workmen's Compensation Court after re- 
hearing will not be set aside on appeal unless clearly wrong. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Reversed and remanded. 


McCormack, Cooney & Mooney, for appellant. 


Joe P. Cashen and John K. Green of Kennedy, Hol- 
land, DeLacy & Svoboda, for appellees. 


Heard before SPENCER, BOSLAUGH, and WHITE, JJ., 
and Rist and KELuy, Luoyp W., District Judges. 


KELLY, LuLoyp W., District Judge. 

This action was commenced in the Nebraska 
Workmen’s Compensation Court and originally tried 
before a single member of that court. The evidence 
showed that the employee was 53 years old at the 
time of trial. He had an 8th grade education and 
had farmed for several years. After leaving the 
farm, the employee went through training as a meat 
cutter, having gone to a specialized school in Ohio. 
After completing training, the employee was stead- 
ily employed in his trade and at the time he was in- 
jured had worked a total of 8 years for his present 
employer. On January 4, 1973, the employee was 
earning $5.475 an hour and with overtime was earn- 
ing approximately $1,000 per month in his employ- 
ment. 

On January 4, 1973, the employee while carrying a 
hind quarter of beef, slipped on a piece of animal 
fat, fell backwards, striking his head on a meat cut- 
ting block. After the accident happened, the em- 
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ployee left work, went home and eventually the 
same day went to Clarkson Hospital where he was 
X-rayed and then sent home. The following day the 
employee saw a doctor described as his family doc- 
tor. As a result of the injury, the employee com- 
plained of blurred vision and pain in his back. He 
was then off work for a period of 2 weeks, after 
which time he went back to work but could only re- 
main there a short period of time. The employee 
then saw a Dr. Gross, an orthopedic surgeon, on 
January 17, 1973. He complained to the doctor of 
having severe pain in his back and of dizziness. He 
tried to resume his employment, but could only re- 
main on the job approximately 214 hours. He was 
first given out-patient physical therapy and later 
hospitalized by Dr. Gross until February 23, 1973. 
After his release from the hospital, the employee 
continued to complain of pain in his back and of 
being dizzy and disoriented, and as a result thereof 
was again hospitalized in April of 1973. Dr. Gross 
then referred the employee to a Dr. Herbert R. 
Crowley, who was a specialist in ear, nose, and 
throat treatment. Dr. Crowley first saw the em- 
ployee on April 11, 1973, at which time the employee 
described the accident occurring on January 4, 1973, 
and described to the doctor various episodes of dizzi- 
ness and ataxia. The doctor described ataxia as an 
“alteration in gait, staggering while walking, and 
ambulating.’’ On May 7, 1973, the doctor performed 
an examination known as electronystagmography, 
hereinafter referred to as ENG test. As a result of 
the ENG test, the physician concluded the employee 
had suffered an injury to the labyrinth of the inner 
ear which affected his balance and caused him to 
suffer vertigo or dizziness. The physician treated 
the employee on medication and saw him periodi- 
cally from June of 1973 up to the time of trial. The 
condition of vertigo did not improve and the em- 
ployee continued to fall several times a day. Dr. 


VOL. 201] JANUARY TERM, 1978 389 


Baker’s Supermarkets v. John 


Gross, an orthopedic surgeon, rated the employee as 
suffering 15 percent disability to the body as a whole 
as a result of the injury to his back. Dr. Crowley 
rated the employee as suffering 100 percent disabil- 
ity insofar as his ability to perform the job for which 
he was trained and hired, said disability relating to 
his condition of vertigo. The only witness appearing 
for the employer was a Dr. John Goldner. Dr. Gold- 
ner is a neurologist. Dr. Goldner did not rate the 
employee as being disabled because of the injury to 
his inner ear. A single judge of the Workmen’s 
Compensation Court found the employee to be 100 
percent disabled. This award was appealed to the 
Workmen’s Compensation Court en banc. Three 
members of the court found the employee to be 15 
percent disabled to the body as a whole and the em- 
ployee has appealed to this court. Upon considera- 
tion of the facts in this case, we conclude that the 
judgment of the three judge Workmen’s Compensa- 
tion Court should be reversed and an award entered 
for the employee finding him to be 100 percent dis- 
abled. 

Dr. Crowley, professionally board certified as an 
otolaryngologist, examined and treated the em- 
ployee in the field of his expertise. Dr. Goldner, the 
only witness for the employer, admittedly was not 
testifying in his field of expertise when he stated 
that he could find nothing abnormal in the ENG test 
that he examined. Dr. Goldner noted a chronic 
lumbar strain snydrome, which disability had also 
been detected by the treating orthopedic surgeon, 
Dr. Gross, who rated the disability to the back as 
being 15 percent to the body as a whole. Dr. 
Goldner could find no disability as a result of the in- 
jury to the inner ear. His findings so far as the con- 
dition of the inner ear can best be summarized by 
his own response to a question wherein he stated 
“I’m not an ENG professionalist either, I’m just a 
country neurologist * * *.’’ Dr. Goldner stated that 
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he could not recognize any disability because of the 
inner ear injury to the labyrinth, and he concluded 
that the employee was suffering no _ disability 
because of this injury. 

This court recently held in the case of Hyatt v. 
Kay Windsor, Inc., 198 Neb. 580, 254 N. W. 2d 92 
(1977): ‘Findings of fact made by the Nebraska 
Workmen’s Compensation Court after rehearing will 
not be set aside on appeal unless clearly wrong.”’ 
We believe the judgment entered on rehearing is 
clearly wrong. It is obvious the single judge of the 
Workmen’s Compensation Court correctly found the 
employee to be 100 percent disabled based upon the 
testimony of Dr. Crowley testifying in his field of ex- 
pertise, and that the three judge Workmen’s Com- 
pensation Court was incorrect in finding the em- 
ployee to be only 15 percent disabled to the body as a 
whole. 

The evidence in this case compels a finding for the 
employee. 

We, therefore, find that the employee suffered an 
injury arising out of, and in the course of his employ- 
ment, on January 4, 1973; and that the employee has 
been and still is totally disabled as a result of this in- 
jury and is entitled to benefits under the Nebraska 
Workmen’s Compensation Act. The judgment is, 
therefore, reversed and the cause remanded to the 
Nebraska Workmen’s Compensation Court with di- 
rections to enter a judgment in accordance here- 
with. 

REVERSED AND REMANDED. 

Wuite, C. THomas, J., concurs in the result. 
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GEORGIA M. RUGE, APPELLANT, V, STATE OF NEBRASKA 
ET AL., APPELLEES, QMAHA WORLD HERALD COMPANY 
ET AL., INTERVENERS-APPELLEES. 

267 N. W. 2d 748 


Filed July 12, 1978. No. 41842. 


1. Constitutional Law: Leases: Appropriation of Public Money. 
A lease agreement between the state and a municipal corporation 
with annual rental periods does not violate Article XIII, section 
1, of the Constitution, where the liability of the state is condi- 
tioned upon a legislative appropriation having been made before 
each rental period begins. 

‘2. Statutes: Appropriation of Public Money. Section 77-2602, R. R. S. 
1943, does not appropriate revenue placed in the Downtown Educa- 
tion Center and Office Rental Fund and revenue placed in that 
fund may not be expended without a specific legislative appropria- 
tion from that fund. 

3. Constitutional Law: Leases. A provision in a lease to which the 
state is a party which requires the state upon termination of the 
lease to pay the costs of reletting the property including the 
costs of alterations incurred by the owner in placing the property 
in condition for reletting violates Article XIII, section 1, of the Con- 
stitution. 


Appeal from the District Court for Douglas County: 
PATRICK W. LYNCH, Judge. Affirmed as modified. 


Russell 8. Daub, Wallace M. Rudolph, H. Daniel 
Smith, and Renne Edmunds, for appellant. 


Paul L. Douglas, Attorney General, Terry R. 
Schaaf, Herbert M. Fitle, Omaha City Attorney, and 
Patrick W. Kennison, for appellees. 


Kutak, Rock & Huie, for interveners-appellees. 


Heard before WHITE, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, and WHITE, JJ., and HASTINGS, 
District Judge. 


BosLaucy, J. 

This is an action for a declaratory judgment 
brought by a resident taxpayer of the City of Omaha, 
Nebraska, to determine the validity of a lease agree- 
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ment between the City of Omaha and the State of 
Nebraska and certain statutes relating to the lease. 

The defendants are the Governor; the Director of 
the Department of Administrative Services; the 
State Building Administrator; the mayor and the 
members of the city council of the City of Omaha; 
and Downtown Omaha, Inc. The Omaha World- 
Herald Company; Peter Kiewit; The Kiewit Founda- 
tion; The Omaha National Bank; Northern Natural 
Gas Company; and Northwestern Bell Telephone 
Company are interveners. 

The matter was heard upon motions for summary 
judgment filed by the plaintiff, the defendants, and 
the interveners. The trial court found generally for 
the defendants and interveners on all issues, over- 
ruled the plaintiff's motion for a partial summary 
judgment, and sustained the motions of the defend- 
ants and interveners. The plaintiff has appealed. 

The evidence is documentary in nature and the 
case presents primarily questions of law. Although 
the plaintiff contends there are genuine issues of 
fact to be resolved, there are no material facts in 
controversy which would require a remand for trial. 
The case may be disposed of on the questions of law 
which the parties have raised. 

The controversy arises out of a plan for the financ- 
ing of the construction of a State Downtown Eiduca- 
tion Center and Office Building to be located in the 
downtown area of Omaha, Nebraska. The plan was 
developed by the State of Nebraska, the City of 
Omaha, and various other parties. Reduced to its 
essentials, the plan contemplates the construction of 
the facility by the city using funds derived from do- 
nations and revenue bonds. The state is to lease the 
property with an option to purchase or renew the 
lease. The state is to finance its requirements 
under the plan from the cigarette tax. 

In 1976 the Legislature enacted L. B. 1006 which 
authorized the state to prepare plans and specifica- 
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tions for the facility and to enter into an agreement 
with the city concerning the facility. The act also 
created the Downtown Education Center and Office 
Rental Fund which is one of the matters in contro- 
versy in this case. 

A lease agreement dated April 1, 1977, between the 
state and city has been executed. It is a lengthy 
document which provides generally that the City of 
Omaha will build the facility and lease it to the state 
at no greater cost to the state than the cost thereof to 
the city. The term of the lease is to commence on 
November 1, 1979, and end on June 30, 1986. The 
rental payment is $1,300,000 per year subject to 
adjustment as otherwise provided in the agreement. 
The agreement grants the state an option to pur- 
chase at any time during the lease at an amount to 
be determined so that no gain or loss will result to 
the city. The lease contains an option for the state 
to renew the lease for successive renewal rental per- 
iods until March 31, 2027. 

The city has acquired the necessary real estate 
and has authorized the issuance of the revenue 
bonds. The revenue bonds have not been sold 
because of this litigation. 

The plaintiff's principal contentions are: (1) The 
lease between the state and the city is actually a 
long-term purchase obligation by the state in viola- 
tion of the constitutional provision limiting indebted- 
ness; (2) the statutes enacted as L. B. 1006 antici- 
pate future legislative funding in violation of the in- 
debtedness limitation; and (3) the statutes violate 
the constitutional provision against continuing 
appropriations. 

The constitutional provision limiting indebtedness 
of the state is contained in Article XIII, section 1, 
Constitution of Nebraska, and provides as follows: 
“The state may, to meet casual deficits, or fail- 
ures in the revenue, contract debts never to exceed in 
the aggregate one hundred thousand dollars, and 
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no greater indebtedness shall be incurred except for 
the purpose of repelling invasion, suppressing insur- 
rection, or defending the state in war, and provision 
shall be made for the payment of the interest an- 
nually, as it shall accrue, by a tax levied for the pur- 
pose, or from other sources of revenue, which law 
providing for the payment of such interest by such 
tax shall be irrepealable until such debt is paid; 
*x* OK 

Much of the plaintiff's argument is directed to the 
fact that the lease agreement between the city and 
state does not resemble an ordinary commercial 
lease. Without question the agreement is a device 
to permit the state to obtain the use of the facility 
through a system of annual payments. This by itself 
does not invalidate the agreement. The question is 
whether the state has assumed a binding obligation 
which violates the constitutional provision against 
indebtedness. 

The plaintiff’s contention that the lease is really a 
long-term purchase obligation depends entirely upon 
whether the state is bound to make the required pay- 
ments over the term of the lease. The fact is that 
the obligation of the state is conditioned upon an ap- 
propriation having been made before each rental 
period commences. The rental periods are 12 
months each, except the first which is 8 months, and 
commence on July 1st after the first year. 

The lease specifically provides that: ‘‘It is a con- 
dition precedent to the commencement of the term 
of this Lease Agreement and the incurring of any li- 
ability of the Lessee hereunder, that there shall be in 
effect an Appropriation for the payment of the 
rentals and other sums to become due and payable 
hereunder by the Lessee during the Rental Period 
* * *’’ The lease further provides: ‘‘The continued 
effectiveness of this Lease Agreement for subse- 
quent Rental Periods is subject to the condition that 
on the first day of such subsequent Rental Period 
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there is in effect an Appropriation for the payment 
of the rentals and other sums to become due and 
payable hereunder by the Lessee during such subse- 
quent Rental Period, or there are on such first day 
Other Available Moneys for the payment of such 
rentals and sums, in which event the Lessee shall be 
liable hereunder only for the respective Rental 
Period or Periods for which an Appropriation or Ap- 
propriations have been lawfully made, or for which 
there are such Other Available Moneys.’’ Other 
available moneys are defined as ‘‘ * * * any other 
moneys, alternate to an Appropriation, which may 
at the time be lawfully applied by the Lessee to the 
payments of rentals or other sums becoming due 
and payable by the Lessee under this Lease Agree- 
ment, and which are sufficient, and have theretofore 
been, or are then, lawfully set aside or allocated, for 
such payment.”’ 

The liability of the state is limited to rental per- 
iods of 12 months or less, for which there has been 
an appropriation or other available money. In the 
event there is none, the lease terminates. Since the 
liability of the state extends for only 1 year at a time 
there is no binding obligation beyond the rental 
period for which an appropriation has been made. 
The plaintiff's first contention is without merit. 

The plaintiff's second contention is directed at sec- 
tion 77-2602, R. R. S. 1943, as amended by L. B. 1006, 
which provides in part as follows: ‘‘Every person, 
engaged in distributing or selling cigarettes at whole- 
sale in this state, shall pay to the Tax Commissioner 
of this state a special privilege tax. * * * The 
proceeds of eight cents of such tax shall be placed in 
the General Fund and the proceeds of the remaining 
five cents of such tax shall be distributed in the fol- 
lowing order: * * * 

“Fourth, there shall be placed in the Downtown 
Education Center and Office Rental Fund the sum of 
nine hundred sixty thousand dollars each year for 
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fiscal years 1976-77 through 1983-84 and two million 
two hundred eighty thousand dollars each year for fis- 
cal years 1984-85 and 1985-86. Such amounts are here- 
by appropriated and the unexpended balances exist- 
ing in such fund at the end of each fiscal year through 
June 30, 1986, are hereby reappropriated; * * *.’’ 

The plaintiff relies upon State ex rel. Meyer v. 
Steen, 183 Neb. 297, 160 N. W. 2d 164, in which a 
statute authorizing the pledging of fees to be col- 
lected from the sale of permits and licenses in the 
future was held invalid. We held that statute vio- 
lated both the debt provision and the provision 
against continuing appropriations. 

The distinction in this case is that section 77-2602, 
R. R. S. 1943, merely establishes a fund within the 
treasury which may not be expended without a 
further appropriation. This distinction was 
recognized in Rein v. Johnson, 149 Neb. 67, 30 N. W. 
2d 548, which involved an appropriation of certain 
revenue to the State Assistance Fund. In that case 
we said: ‘‘* * * the Legislature never intended that it 
should operate as an appropriation in the constitu- 
tionally prescribed sense. Rather, the word ‘appro- 
priated’ as used therein was of constitutional neces- 
sity as well as legislative intent, used only to indi- 
cate that certain public revenue derived or to be 
derived from certain described tax revenue sources 
should be paid into the state treasury, there to be ad- 
ministratively credited, assigned, or allocated to the 
State Assistance Fund for assistance purposes as 
distinguished from other public funds of a different 
nomenclature.’’ See, also, Stahmer v. State, 192 
Neb. 63, 218 N. W. 2d 893; Lawrence v. Beermann, 
192 Neb. 507, 222 N. W. 2d 809. 

That this was the legislative intent is further made 
clear by sections 81-1108.44 and 81-1108.47, R. R. S. 
1943, which provide in part: 

“The Department of Administrative Services, with 
the advice of the State Building Advisory Commis- 
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sion, shall cause plans, working drawings, and speci- 
fications to be prepared for building a downtown 
education center and office building in Omaha * * *. 
The department * * * may expend for such purpose 
any funds appropriated by the Legislature for the 
project. * * * Payments due from the state for any 
space which it might lease in such building and facil- 
ities shall be made from the Downtown Education 
Center and Office Rental Fund which is hereby 
created, into which fund shall be deposited such 
amounts as the Legislature shall provide.” § 81- 
1108.44, R. R. S. 1943. 

“The proceeds of the fund created by section 
81-1108.44 shall be expended by the Department of 
Administrative Services, as and when appropriated 
by the Legislature, for any rental payments to be 
made by the State of Nebraska to the city of Omaha 
under the agreement made pursuant to section 
81-1108.45 for the use by the state of the building and 
facilities described in section 81-1108.44.”’ § 81- 
1108.47, R. R. S. 1943. 

The plaintiff's third contention is similar to the 
one just discussed but is directed at the constitu- 
tional provision against continuing appropriations 
contained in Article ITI, section 22, which now pro- 
vides in part: ‘‘Each Legislature shall make appro- 
priations for the expenses of the Government.”’ 

Prior to the 1972 amendment to Article III, section 
22, Constitution, appropriations were expressly 
limited to the end of the next fiscal quarter succeed- 
ing the adjournment of the next regular session of 
the Legislature. The interveners argue that the 
elimination of this language from the Constitution 
now permits the Legislature to exercise its own dis- 
cretion as to the length of time over which an appro- 
priation may extend. 

It is unnecessary in this case to determine the ex- 
act meaning of Article ITI, section 22, Constitution, as 
amended, because the plaintiff’s contentions relate to 
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the appropriation of future revenue. Both conten- 
tions are without merit because, as previously 
stated, section 77-2602, R. R. S. 1943, does not make 
an appropriation except in an administrative sense, 
and funds placed in the Downtown Education Center 
and Office Rental Fund in the state treasury cannot 
be expended until there has been a specific legisla- 
tive appropriation, all as provided by section 
81-1108.47, R. R. S. 1943. 

In Section 28 of the lease the lessee agrees to pay 
to the lessor, upon termination of the lease, as liqui- 
dated damages for the default by the lessee: ‘‘* * * 
the reasonable costs incurred by Lessor in reletting 
the Land and the Public Facility and the reasonable 
costs of alterations incurred by Lessor in reletting 
the same, or the reasonable costs to Lessor neces- 
sary to place the Land and the Public Facility, or 
either of them, in condition for reletting, which costs 
shall be paid by Lessee to Lessor upon notice to Les- 
see that such reletting has been accomplished or 
such alterations have been completed, as the case 
may be, and of the amount of the costs thereof.’’ Un- 
der this provision the state assumes a liability of an 
undetermined amount, for which no appropriation 
has been made, and which will be payable, if at all, 
at some undetermined time in the future. 

One purpose of the constitutional limitation upon 
state indebtedness is to prevent the anticipation of 
revenue by the creation of obligations to be paid 
from revenue received in future fiscal periods. State 
ex rel. Meyer v. Steen, supra. The provision in 
Section 28 of the lease is a promise to pay which be- 
comes effective upon a termination of the lease and 
qualifies the earlier provisions which conditioned the 
liability of the state upon a legislative appropriation 
having been made at the commencement of each 
rental period. The amount due the lessee under this 
provision might well exceed the constitutional limi- 
tation upon indebtedness. This kind of an open- 
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ended promise violates the spirit and purpose of the 
constitutional limitation against indebtedness, is be- 
yond the power of the state to assume, and is invalid 
and unenforceable. 

We have examined and considered the other con- 
tentions of the plaintiff and find them to be without 
_merit. 

The judgment of the District Court is modified as 
to the provision in Section 28 of the lease which re- 
quires the state to pay liquidated damages upon ter- 
Mination of the lease. As modified, the judgment is 
affirmed. 

AFFIRMED AS MODIFIED. 


WiuiaM G. SIBERT, APPELLANT, V. CITy OF OMAHA, 
A METROPOLITAN CITY, ET AL., APPELLEES. 
267 N. W. 2d 753 


Filed July 19, 1978. No. 41542. 


Administrative Law: Appeal and Error. Where it appears in an 
error proceeding that an administrative tribunal has acted within 
its jurisdiction, and for that type of proceeding some competent 
evidence sustains its findings and order, the order of the adminis- 
trative agency will be affirmed. 


Appeal from the District Court for Douglas Coun- 
ty: Samue. P. Canicuia, Judge. Affirmed. 


Thomas F.. Dowd, for appellant. 


Herbert M. Fitle, Omaha City Attorney, and 
James EK. Fellows, for appellees. 


Heard before Wuits, C. J., SPENCER, BOSLAUGH, 
McCown, Cuinton, BropKEy, and WHITE, JJ. 


Wuits, C. J. 

Plaintiff was employed as a semiskilled laborer 
with the sewer maintenance division of the public 
works department of the City of Omaha. On De- 
cember 17, 1976, plaintiff received notice that his 
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employment with the city would be terminated, ef- 
fective December 20, 1976, for the reason that he was 
unable to perform the duties in his classification and 
the inability of the city to find any other position 
which he could perform. Plaintiff appealed to the 
personnel board of the City of Omaha which upheld 
his discharge. Appeal was taken to the District 
Court which affirmed the decision of the personnel 
board. Plaintiff appeals. We affirm the judgment 
of the District Court. 

“It is well settled in Nebraska that where it ap- 
pears in an error proceeding that an administrative 
tribunal has acted within its jurisdiction and for that 
type of proceeding some competent evidence sus- 
tains its findings and order, the order of the adminis- 
trative agency will be affirmed.’’ Shepherd v. City 
of Omaha, 194 Neb. 813, 235 N. W. 2d 873 (1975). See, 
also, Tinsley v. City of Omaha, 190 Neb. 380, 208 N. 
W. 2d 693 (1973). 

The sole question on appeal is whether there was 
competent evidence before the personnel board to 
sustain its decision to terminate plaintiff’s employ- 
ment with the city. 

Plaintiff began employment with the city on June 
6, 1972. Plaintiff testified that from that time up un- 
til he was discharged, he received regular and rou- 
tine merit and promotional increases. During the 
summer of 1976, plaintiff took an examination for 
the position of Foreman I, and was advised by the 
city that he was ranked first on a listing of 20 eligible 
for promotion to that position. Plaintiff testified 
that he was never criticized in his ability to perform 
the duties of his position; that he never received any 
reprimands; and that he has never been unable to 
perform the physical tasks of his position. 

On October 11, 1976, plaintiff sustained an accident 
while on the job and felt pain in his back. He was 
subsequently examined by Dr. Reichstadt who in- 
formed him that he had a low back strain. Plaintiff 
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was released to go back to work and returned to 
work on October 28, 1976. Subsequently, plaintiff 
called Mr. Murphy in the personnel department and 
told him that he was still experiencing some diffi- 
culty with his back and was concerned, and re- 
quested permission to see an orthopedic specialist to 
confirm Dr. Reichstadt’s diagnosis that he had only 
a back strain. On November 12, 1976, plaintiff was 
examined by Dr. Iwersen, who took some X-rays 
and administered a number of tests. Dr. Iwersen 
advised plaintiff to get a lower lumbar support, 
which plaintiff did. In a report dated November 12, 
1976, Dr. Iwersen stated: ‘I have prescribed a 
lumbo-sacral support for this man and told him to 
return back to work. However this man has a his- 
tory of four back injuries, and I am sure he will 
probably have another back strain sometime while 
at work. I advised him that he probably should seek 
easier work if this is going to continue, but he did not 
feel that this would solve his problem.”’ 

In a report dated December 13, 1976, which was 
obtained as a clarification of the first report, Dr. 
Iwersen wrote: ‘It is my opinion that this patient is 
going to continue with his heavy work, and will prob- 
ably continue to have back difficulties. From what 
I understand, he is now doing heavy work, and I feel 
that even though there would be a reduction in pay 
that he would be much better off doing lighter work, 
or else seeking another type of job.”’ 

On December 15, 1976, plaintiff experienced pain 
in his shoulder while at work. He went to the hos- 
pital and was examined by Dr. Reichstadt and Dr. 
Ewing. Dr. Reichstadt released plaintiff and told 
him to return to work on Monday, December 20, 
1976. 

The letter from the city, advising plaintiff of his 
discharge, is dated December 17, 1976. The letter 
quotes the above-cited portion of Dr. Iwersen’s De- 
cember 13 report and stated: ‘‘Upon receiving this 
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report, it is evident that you are unable to perform 
the duties in your classification * * *.’’ 

James R. Belina, plaintiff’s supervisor and one of 
the signers of this letter, testified that he partici- 
pated in the discussions which led to plaintiff’s ter- 
mination and that the decision was based upon plain- 
tiff’s past record and Dr. Iwersen’s report. 

Plaintiff acknowledged that prior to October 11, 
1976, he had on-the-job injuries related to his back. 
The record indicates that during the period he was 
with the city plaintiff had 13 injuries. Not all these 
injuries were referable to his back. At least three 
were, however. James R. Belina testified that the 
efficiency of the department drops when people are 
absent due to injuries. 

Plaintiff testified he feels that he is currently able 
to perform the duties of his job. He further testified 
that since he was terminated, he has shoveled snow, 
played basketball, and jogged without difficulty. A 
further report from Dr. Iwersen dated December 27, 
1976, was solicited by plaintiff, in which Dr. Iwersen 
stated: ‘‘It was only on account of the history of 
previous back injuries and trouble that I suggested 
that he try lighter work. I feel that this patient is 
probably capable of returning to his regular job and 
suggested that he wear this support when he does his 
regular work.’’ (Emphasis supplied.) 

There is ample evidence to support the decision of 
the city to terminate plaintiff’s employment. Plain- 
tiff’s position is one which necessitates heavy lifting 
and other strenuous activity. Plaintiff has suffered 
repeated back-related injuries during the course of 
his employment with the city. These injuries caused 
plaintiff to be absent from work. Plaintiff’s super- 
visor testified that the efficiency of his department 
is reduced by such absenteeism. Dr. Iwersen con- 
cluded that plaintiff would very likely sustain future 
injuries to his back if he continued in his position. 
He was advised to seek lighter work. Plaintiff has 
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shown no inclination to do so, but maintained that 
despite his past record of injuries and Dr. Iwersen’s 
diagnosis, he has no performance problems in this 
position. Dr. Iwersen’s report of December 27 does 
not negate his previous long-range diagnosis that 
plaintiff would continue to sustain back injuries if he 
remained in this position. The city is not required to 
maintain the employment, in a given position, of an 
individual about whom it can be said with reasona- 
ble certainty that such individual will likely sustain 
repeated injury if continued in that position. 

The judgment of the District Court is correct and 
is affirmed. 

AFFIRMED. 

Wuits, C. Tuomas, J., dissenting. 

I do not quarrel with the majority opinion in its 
recitation of the standard of review in administra- 
tive hearings on petition in error in this court. The 
majority correctly cites the applicable standard. 
The basis of the termination of plaintiff in the notifi- 
cation given to him by the City of Omaha was the 
letter of Dr. Iwersen. The effectiveness of this let- 
ter as a ground for a termination is certainly modi- 
fied, if not destroyed, by the further letter of Dr. 
Iwersen of December 27, 1976: ‘‘* * * I feel that this 
patient is probably capable of returning to his regu- 
lar job and suggested that he wear this support when 
he does his regular work.’’ 

However, the decision to terminate was not in fact 
based solely on Dr. Iwersen’s first letter. The testi- 
mony of James R. Belina, sewer maintenance engi- 
neer for the City of Omaha, is illustrative of this 
point. ‘“‘Q. Was your recommendation that he be 
terminated on the basis of the report of Dr. Iwerson 
of November 12th? A. Partly. What we did was to 
do his total record along with the letter received 
from Dr. Iwersen.’’ It is apparent that the person- 
nel board had before it the total record of the em- 
ployee’s injuries, absences, and medical history. 
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The record was referred to by members of the 
personnel board in their questioning of the plaintiff, 
was used as justification for his ultimate discharge, 
but that previous record was never specified as a 
reason for discharge in the original discharge letter, 
nor ever offered or received in evidence. We are 
thus placed in the position where the majority pro- 
poses to affirm a decision based on evidence which 
was never offered or received. 

This court’s high regard for the findings of admin- 
istrative agencies, when they are based on some 
competent evidence, does not require us to affirm 
the decision of an agency which is at least in part, 
and to an unknown part, based on evidence which 
has not been offered or received, yet considered by 
it, and unavailable for review in this court. 

In a case cited by the majority, Shepherd v. City 
of Omaha, 194 Neb. 813, 235 N. W. 2d 873, we re- 
versed a decision of the District Court affirming a 
city personnel board’s discharging of a policeman 
for falsifying an employment application. The evi- 
dence showed the policeman Shepherd did falsify a 
report concerning a back injury 2 years after he had 
been employed, but there was no evidence to sub- 
stantiate a false employment application, the ground 
for discharge stated in the dismissal letter. This 
court said: ‘‘The city attempted to show this solely 
by evidence as to the recurrence of the back trouble 
2 years after Shepherd entered its employ. * * * 

‘‘While grounds may have existed for Shepherd’s 
discharge, the reason given by the city was not one 
of them.”’ 

The reason listed in the termination letter was not 
established by competent evidence and other evi- 
dence used to justify the termination is not properly 
before us. The judgment of the District Court should 
be reversed. 

McCown and Cuiinton, JJ., join in this dissent. 
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Ciry oF OMAHA HUMAN RELATIONS DEPARTMENT, FOR 
AND ON BEHALF OF COMPLAINANT JOHN A. GUY, 
APPELLANT, Vv. Ciry WIDE Rock & 
EXCAVATING COMPANY, APPELLEE. 

268 N. W. 2d 98 


Filed July 19, 1978. No. 41575. . 


1. Ordinances: Appeal and Error, This court will not take judicial 
notice of a municipal ordinance which does not appear in the rec- 
ord on appeal. 

2. Administrative Law: Appeal and Error: Evidence. In an error 
proceeding, the order of an administrative tribunal must be af- 
firmed if the tribunal has acted within its jurisdiction and there is 
some competent evidence to sustain its findings. 

3. Stipulations: Parties. Parties have no right to stipulate as to mat- 
ters of law and such a stipulation, if made, will be disregarded. 

4. Trial: Appeal and Error. A party cannot be heard to complain of 
an error which he was instrumental in bringing about. 

5. Labor and Labor Relations: Ordinances: Municipal Corpora- 
tions. The state is vested with the power to, and has, entered the 
field of labor, and has not delegated to the City of Omaha any 
power to legislate, by its city council, ordinances relating to labor 
relations and practices, and civil rights. 

6. Legislature: Ordinances. When the Legislature has enacted a law 
affecting municipal affairs, which are also of statewide concern, 
such law takes precedence over any provisions in a home rule 
charter and the provisions of the charter must yield. 


Appeal from the District Court for Douglas Coun- 
ty: Joun C. Burks, Judge. Affirmed. 


Robert V. Broom, for appellant. 
Clayton Byam and William J. Tighe, for appellee. 


Heard before Wits, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRoDKEY, and WHITE, JJ. 


BosLauGH, J. 

This is an appeal in a proceeding in error to re- 
view an order of the fair employment committee of 
the City of Omaha in a proceeding under the fair 
employment practices ordinance of the City of Oma- 
ha. The proceeding involved a complaint filed by 
John A. Guy, an employee of the respondent City 
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Wide Rock & Excavating Company. The complaint 
alleged that Guy, who was black, had been discrim- 
inated against in compensation, terms and condi- 
tions of employment, and discharge. 

A petition was filed before the committee by the 
human relations department of the City of Omaha on 
behalf of the complainant. After an evidentiary 
hearing the committee found the evidence was insuf- 
ficient to establish that the respondent was guilty of 
unfair labor practices. Upon reconsideration the 
committee reversed its original finding and found 
that the respondent was guilty of unfair employment 
practices. The committee ordered the respondent 
to pay the sum of $890 to the complainant and take 
affirmative action to increase the representation of 
minority groups in its employment. 

The respondent then filed its petition in error in 
the District Court. The parties stipulated that the 
matter be heard de novo on the record and that a 
transcript of the evidence before the committee 
would constitute a bill of exceptions. 

The District Court found that the committee had 
failed to make findings of fact as required by the 
rules of practice and procedure relating to public 
hearings of the committee and remanded ‘‘the ap- 
peal’’ to the committee to make specific findings of 
fact. The committee then made specific findings of 
fact in an order which was filed in the District Court. 

A further hearing was held and the District Court 
found that the evidence was insufficient to establish 
that the respondent was guilty of unfair employment 
practices; that the employment of the complainant 
had been terminated because of his inferior work 
performance; and that the ‘‘Complainant’s Petition”’ 
should be dismissed. From this order the human re- 
lations department of the City of Omaha, the origi- 
nal petitioner before the committee, has appealed. 

The assignments of error are that the District 
Court failed to apply the standard of review appli- 
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cable in an error proceeding and that its finding on 
the merits was erroneous. 

The original proceeding in this case was brought 
under the terms of a municipal ordinance which 
does not appear any place in the record. As a gen- 
eral rule this court will not take judicial notice of a 
municipal ordinance which does not appear in the 
record on appeal. State v. Korf, ante p. 64, 266 N. 
W. 2d 86. Since this proceeding did not originate in 
the municipal court it is not clear to us on what basis 
the District Court may have noticed the ordinance. 

The initial pleading which the respondent filed in 
the District Court was denominated a petition in er- 
ror. So far as we are able to determine there is no 
method by which an order of the committee could be 
reviewed except by a proceeding in error in the Dis- 
trict Court. In an error proceeding, the order of an 
administrative tribunal must be affirmed if the tri- 
bunal has acted within its jurisdiction and there is 
some competent evidence to sustain its findings. 
Shepherd v. City of Omaha, 194 Neb. 813, 235 N. W. 
2d 873. 

The parties in this case stipulated that the review 
should be de novo on the record and it is apparent 
that the trial court treated the action as if it were an 
appeal from the committee rather than a proceeding 
in error. 

The general rule is that parties have no right to 
stipulate as to matters of law and such a stipulation, 
if made, will be disregarded. North Platte Lodge, 
B. P. O. E. v. Board of Equalization, 125 Neb. 841, 
252 N. W. 313; 73 Am. Jur. 2d, Stipulations, § 5, p. 
539. Thus, the parties could not convert an error 
proceeding into an appeal by stipulation, and their 
agreement that the matter should be reviewed de 
novo on the record was not binding on the court. 

It is also a general rule that a party cannot be 
heard to complain of an error which he was instru- 
mental in bringing about. Regier v. Nebraska P. P. 
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_Dist., 189 Neb. 56, 199 N. W. 2d 742. The effect of the 
stipulation was to waive any error by the trial court 
in considering the matter de novo upon the record. 
The petitioner can not now complain that the trial 
court applied the wrong standard of review. 

So far as the merits of the case are concerned the 
evidence was in conflict. The petitioner produced 
evidence which, if believed, would tend to support an 
inference that some discrimination may have oc- 
curred. The respondent produced substantial evi- 
dence that the complainant’s work performance was 
poor and that his employment was terminated be- 
cause he was an unsatisfactory employee. The evi- 
dence was clearly sufficient to sustain the finding of 
the District Court based upon a de novo review of 
the record before the committee. 

There is an additional reason why the judgment in 
this case must be affirmed. In Midwest Employers 
Council, Inc. v. City of Omaha, 177 Neb. 877, 131 N. 
W. 2d 609, this court held a fair employment prac- 
tices ordinance of the City of Omaha invalid. In 
that case we said: ‘‘We hold ordinance No. 22026 of 
the city of Omaha to be unconstitutional in its entire- 
ty for the reason that the state, through the Legisla- 
ture, did not delegate to the city of Omaha the power 
to permit its city council to legislate on fair employ- 
ment practices and civil rights by passing ordinance 
No. 22026; and for the further reason that the power 
relating to labor relations and practices, and civil 
rights, lies in the state, and such matters are of 
statewide concern and not of local concern nor mu- 
nicipal government concern.’ The Legislature has 
since enacted a comprehensive law, the Nebraska 
Fair Employment Practice Act, sections 48-1101 to 
48-1125, R. R. S. 1948, which deals with the same sub- 
ject matter. 

The judgment of the District Court is affirmed. 

AFFIRMED. 

C.iintTon, J., concurs in the result. 
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CaROL W. BAKER, APPELLEE, V. GEORGE L. BAKER, 
APPELLANT. 


267 N. W. 2d 756 
Filed July 19, 1978. No. 41579. 


1. Trial: Parties: Gifts. A court cannot adjudicate the rights of a 
transferee of a gift without having the transferee in court since his 
rights may be adversely affected thereby. 

2. Divorce: Parties: Property. The determination of one of the 
parties to a marriage to place property beyond the reach of the 
other party, and thus forestall a division of the property, does not 
operate to deprive the District Court of jurisdiction to determine an 
equitable division of those assets. 

3. Divorce: Property. Generally, an award from one-third to one- 
half of the property involved in a marriage of long duration, and 
where the parties were the parents of all children involved, does 
not constitute an abuse of discretion. 

4. Divorce: Alimony: Property. It is well-established that alimony 
may be awarded in addition to a property settlement. 

5. Divorce: Alimony. When dissolution of a marriage is decreed, 
the court may order payment of such alimony by one party to the 
other as may be reasonable, having regard for the circumstances 
of the parties, duration of the marriage, and the ability of the sup- 
ported: party to engage in gainful employment. 

The ultimate test of alimony provisions in a de- 

cree of dissolution is one of reasonableness. 


Appeal from the District Court for Douglas Coun- 
ty: James M. Murpnuy, Judge. Affirmed as modi- 
fied. 


D. Nick Caporale and Mark L. Goodall of Schmid, 
Ford, Mooney, Frederick & Caporale, for appellant. 


Steven J. Lustgarten of Gitnick & Lustgarten, for 
appellee. 


Heard before Wuirr, C. J., Bostaucy, McCown, 
CLINTON, BRopKEY, and WuitTs, JJ., and F AHRNBRUCH, 
District Judge. 


Wuits, C. THomas, J. 

This is an appeal by the respondent-husband from 
the division of property and award of alimony pur- 
suant to a decree for dissolution of marriage. 
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The parties had been married 21 years at the time 
the petition for dissolution of marriage was filed. 
The two children born of the marriage are of legal 
age. The parties were married while attending col- 
lege. After marriage, the petitioner-wife, who had 
completed 1 year of college, discontinued her stud- 
ies. For the duration of the marriage, the wife’s pri- 
mary duties were those of wife and mother. She has 
no special skills and was engaged in employment 
outside the home only during the early years of the 
marriage and only on a limited basis. She is cur- 
rently employed as a domestic, cleaning office build- 
ings for 20 hours per week at a pay rate of $3 per 
hour. 

The respondent-husband is a certified public ac- 
countant who is a partner in a national accounting 
firm. His income has steadily and substantially in- 
creased since joining the firm. His adjusted gross 
income for 1974 was $36,818 and for 1975 was $51,400. 
He estimated his gross earnings for 1976 to be over 
$60,000. 

The District Court awarded the petitioner $900 per 
month alimony for 121 months, to terminate upon 
death or remarriage. The alimony award is to be 
secured by respondent’s life insurance policies. The 
court also awarded attorney’s fees to the wife of 
$3,500. 

The parties had approximately $200,000 worth of 
real and personal property which the court divided 
equally. In addition, there were a number of nego- 
tiable bonds contained in a safe deposit box at a 
local bank in the names of the parties. The bonds 
are of a value in excess of their face value of $125,- 
000. The petitioner filed her petition for dissolution 
on July 1, 1976. Prior to filing the petition, the peti- 
tioner inventoried the contents of the safe deposit 
box. Negotiable bonds which were in the box at the 
time of inventory were removed by the respondent 
subsequent to the filing of the petition. The respond- 
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ent kept the bonds in his desk drawer under his con- 
trol and later delivered them to White, Weld & Com- 
pany in the names of the parties’ children. 

The trial court found the transaction involving the 
bonds did not constitute a valid gift between the re- 
spondent and the children and the intention of the re- 
spondent was to prevent the petitioner from receiv- 
ing her share of the assets. The court held that the 
bonds remained the marital assets and were subject 
to equal division between the parties. 

Respondent’s assignments of error relate to that 
part of the decree which adjudged that the transfer 
of the negotiable bonds to a safekeeper for the bene- 
fit of the children did not constitute a valid gift, and 
to the alimony award together with the attendant or- 
der requiring that the respondent’s life insurance be 
kept as security for the alimony payments. 

Primarily, the respondent challenges the jurisdic- 
tion of the court to pass on the validity of the gift 
from the respondent to the children without the pres- 
ence of the transferees, i.e., the children, in court. 
We are inclined to agree. Without discussing wheth- 
er strict formality attaches to a gift between parent 
and child and whether acceptance in a given circum- 
stance may be presumed, the fact is that even re- 
spondent concedes that a court cannot adjudicate 
the rights of a transferee of a gift without having the 
transferee in court since his rights may be adversely 
affected thereby. See, Atkins v. Atkins, 18 Neb. 474, 
25 N. W. 724; Caldwell v. Caldwell, 5 Wis. 2d 146, 92 
N. W. 2d 356. While the trial court was in error in 
directing that the gift be set aside, this does not af- 
cord any relief to the respondent. It is undisputed in 
the record, regardless of whatever intention the re- 
spondent may have had, that the negotiable bonds 
were solely in the exclusive possession of the peti- 
tioner and respondent at the time of the filing of the 
action and were marital assets. The determination 
of one of the parties to a marriage to place property 
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beyond the reach of the other party, and thus fore- 
stall a division of the property, does not operate to 
deprive the District Court of jurisdiction to deter- 
mine an equitable division of those assets. 

The respondent does not question the division of 
the property other than the negotiable bonds, the 
subject of the gift to the parties’ children. There- 
fore, the court’s decree will be modified to provide 
that the respondent shall be ordered to pay to the pe- 
titioner one-half of the $125,000 acknowledged mini- 
mum fair value of the, bonds or $62,500 in addition to 
the other property awarded her by the District 
Court. 

Generally, awards from one-third to one-half of 
the property involved in a marriage of long dura- 
tion, and where the parties were the parents of all 
the children involved, will not be changed by this 
court. The award in this case is one-half of the net 
assets of the marital estate. We find no abuse of 
discretion by the trial court. See, Grummert v. 
Grummert, 195 Neb. 148, 237 N. W. 2d 126; Kula v. 
Kula, 181 Neb. 531, 149 N. W. 2d 430. 

It is well-established that alimony may be awarded 
in addition to a property settlement. See, § 42-366, 
R. R. S. 1948; Magruder v. Magruder, 190 Neb. 573, 
209 N. W. 2d 585. 

Section 42-365, R. S. Supp., 1976, provides that 
when dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to 
the other as may be reasonable, having regard for 
the circumstances of the parties, duration of the 
marriage, and the ability of the supported party to 
engage in gainful employment. 

The ultimate test of alimony provisions in a decree 
of dissolution is one of reasonableness. See, Al- 
brecht v. Albrecht, 190 Neb. 392, 208 N. W. 2d 669; 
Corn v. Corn, 190 Neb. 383, 208 N. W. 2d 678. It is ob- 
vious that the respondent is not yet at the peak of his 
earning years. He has an income substantially in 
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excess of $50,000 per year with reasonable expecta- 
tions that the same shall continue to grow. The peti- 
tioner has no formal education beyond 1 year in col- 
lege and no particular saleable skills or training. 
The parties have successfully raised a family and, 
even with the property settlement award, a drastic 
curtailment in the petitioner’s lifestyle is to be ex- 
pected. The court considered all these matters in 
making its award and we are not prepared to say 
that the trial court abused its discretion in so doing; 
nor are we prepared to state that the trial court 
abused its discretion in requiring security for the ali- 
mony payments. 

The petitioner is awarded $1,000 for attorney’s fees 
in this court. The judgment of the trial court is af- 
firmed as modified. 

AFFIRMED AS MODIFIED. 


JuDY ANN ROEBUCK, APPELLEE, V. GERALD DEAN 
F’RAEDRICH, APPELLANT. 


267 N. W. 2d 759 
Filed July 19, 1978. No. 41585. 


1. Statutes: Paternity: Infants: Witnesses. In a proceeding to de- 
termine paternity of a child under the provisions of sections 13-101 to 
13-112, R. R. S. 1943, the mother is a competent witness on the issue 
of the child’s paternity. 

2. Legislature. Where general and special acts of the Legislature 
come in conflict, the special law is not repealed by the general pro- 
visions unless by express words or necessary implication. 


Appeal from the District Court for Box Butte 
County: Ropert R. Moran, Judge. Affirmed. 


Herbert M. Sampson, III, for appellant. 
Kenneth W. Payne, for appellee. 


Heard before Wits, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 
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CLINTON, J. 

This is an appeal from a determination made in 
the District Court for Box Butte County under the 
provisions of sections 13-101 to 13-112, R. R. S. 1943, 
of the paternity of a child allegedly born out of wed- 
lock. The jury determined that the defendant was 
the father of the child and the court made an order 
for support and for medical and hospital expenses. 
The father appeals to this court. The sole issue on 
appeal is whether the plaintiff mother is a compe- 
tent witness on the issue of the child’s parentage. 

The issue arises from the agreed circumstance 
that the plaintiff mother was married to one Gary 
Roebuck from March 28, 1974, to January 29, 1976. A 
petition for dissolution of marriage was filed on 
March 25, 1975. A decree of dissolution was entered 
on July 29, 1975, which became final on January 29, 
1976. The plaintiff testified that the child was con- 
ceived as a result of sexual relations between the 
plaintiff and the defendant in this case during the pe- 
riod February 4, 1975, to March 28, 1975. She testi- 
fied that during that period of time she was living 
apart from her husband and did not have sexual re- 
lations with him or any other man save the defend- 
ant. The child was born December 24, 1975. Thus 
the child was conceived and was born while the legal 
relationship of marriage still existed between the 
plaintiff and Roebuck. 

To sustain his position defendant relies upon the 
holdings of this court in Ford v. Ford, 191 Neb. 548, 
216 N. W. 2d 176, and Perkins v. Perkins, 198 Neb. 
401, 253 N. W. 2d 42, in which we said legitimacy of 
children born during wedlock is presumed and this 
presumption may be rebutted only by clear, satis- 
factory, and convincing evidence and the testimony 
of a husband or wife is not competent evidence on 
which to support the illegitimacy of a child born dur- 
ing wedlock. 

Both the above-cited cases were actions between 
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husband and wife for dissolution of marriage and the 
husband in each case made claim he was not the 
father of a child for which support was sought. The 
defendant seeks to apply our declaration on the com- 
petency of witnesses in those cases to this paternity 
action between persons not married to each other. 

The plaintiff, in support of her position that she is 
a competent witness on the issue, relies upon the 
provisions of section 13-112, R. R. S. 1948, which spe- 
cifically provides: ‘‘The alleged father and the 
mother shall be competent to testify.’’ She also con- 
tends that in any event the holdings of this court in 
the two cited cases has been changed by statute, 
viz., section 27-601, R. R. S. 1943, of the Nebraska 
Rules of Evidence which provides: ‘‘Every person 
is competent to be a witness except as otherwise 
provided in these rules.’’ The rules do not seem to 
contain any exception which would apply to this 
case. Neither does L. B. 279, Laws of 1975, which 
enacted the Rules of Evidence, purport to repeal or 
amend section 13-112, R. R. S. 1943. 

L. B. 279, Laws of 1975, did repeal our former stat- 
ute pertaining to competency of witnesses, to wit, 
section 25-1201, R. R. S. 1943. See comment to Rule 
601, Article 6, p. 2, The Nebraska Rules of Evidence, 
1975, Nebraska Continuing Legal Education, Inc. 

The rule stated in Ford v. Ford, supra, and Per- 
kins v. Perkins, supra, has its origin in ancient judi- 
cially made public policy, Goodright v. Moss, 2 
Cowp. 591, 98 Eng. Rep. R. 1257 (1777), and has been 
to some extent preserved in the marriage dissolution 
act, section 42-377, R. R. S. 1948, which provides: 
“Children born to the parties, or to the wife, in a 
marriage relationship which may be dissolved or an- 
nulled pursuant to sections 42-347 to 42-379, shall be 
legitimate unless otherwise decreed by the court, 
and in every case the legitimacy of all children con- 
ceived before the commencement of the suit shall be 
presumed until the contrary is shown.”’ 
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We hold that the provisions of section 13-112, R. R. 
S. 1948, are applicable and govern this case for that 
section is part of a special act applicable to the par- 
ticular problem. The same would appear to be true 
of section 42-377, R. R. S. 1943. These sections would 
not appear to be impliedly repealed by section 27- 
601, R. R. S. 1943, for the reason that where general 
and special acts come in conflict, the special law 
will not be repealed by general provisions unless by 
express words or necessary implication. Jackson v. 
Board of Supervisors of Washington County, 34 Neb. 
680, 52 N. W. 169; Bass v. County of Saline, 171 Neb. 
538, 106 N. W. 2d 860. The rule stated in Ford v. 
Ford, supra, and Perkins v. Perkins, supra, is appli- 
cable only to actions between husband and wife. 

AFFIRMED. 


GEORGE WASSERBURGER ET AL., APPELLEES, V. Brut B. 
COFFEE ET AL., APPELLANTS, GERTRUDE QUINTARD 
ET AL., INTERVENERS-APPELLEES. 


267 N. W. 2d 760 
Filed July 19, 1978. No. 41588. 


1. Judgments. When a question in controversy has been once finally 
decided it becomes the law of the case and is binding on the parties 
in all subsequent stages of the litigation. 

2. Injunctions: Motions, Rules, and Orders. When the circum- 
stances and situation of the parties have changed so that it would 
be just and equitable to vacate or modify a permanent injunction, 
the court which granted the injunction may vacate or modify it 
upon motion. 

3. Injunctions: Burden of Proof. Where a defendant seeks the vaca- 
tion of a permanent injunction allowed against him after a trial ina 
civil action, the burden is on him to show that the threatened injury 
has been certainly overcome, not that it possibly may be. 

4. Equity: Judgments: Appeal and Error. On an appeal from a 
judgment in equity when credible evidence on material questions of 
fact is in conflict, the Supreme Court will consider the fact that the 
trial court observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the other. 
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Appeal from the District Court for Sioux County: 
RoBERT R. Moran, Judge. Affirmed. 


Van Steenberg, Brower, Chaloupka, Mullin & Hol- 
yoke, for appellants. 


Nichols, Meister & Winner, for appellees. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WuHiTz, JJ. 


McCown, J. 

The defendants filed an application to vacate or 
modify a permanent injunction previously entered 
against them enjoining them from diverting more of 
the flow of certain streams than would allow a con- 
stant flow of water in sufficient quantity for domes- 
tic use and the watering of cattle on certain riparian 
lands of the plaintiffs. The plaintiffs answered 
praying that defendants’ application be denied and 
that defendants be found to be in contempt for will- 
ful failure to comply with the permanent injunction. 
The District Court denied the defendants’ applica- 
tion to vacate the permanent injunction; found that 
one of the defendants was in contempt of court for 
willful failure to comply with the provisions of the 
injunction; and taxed the costs of the action, includ- 
ing an attorney’s fee, to that defendant. The defend- 
ants have appealed. 

The injunction involved here was originally en- 
tered by the District Court for Sioux County, Nebras- 
ka, in 1965. Except for modifications immaterial 
here, this court affirmed the action of the District 
Court in granting the injunction in Wasserburger v. 
Coffee, 180 Neb. 149, 141 N. W. 2d 738. The factual 
situation out of which this water rights controversy 
arises is set out in detail in that opinion. Briefly 
summarized, the plaintiffs are the owners of lower 
riparian lands located along the waters of certain 
creeks and their tributaries which flow generally 
northerly in Sioux County, Nebraska, meandering 


418 NEBRASKA REPORTS [VoL. 201 
Wasserburger v. Coffee 


along a course of some 60 miles to the South Dakota 
border. The defendants are holders of appropriative 
water rights on the upper portions of the streams 
who were diverting water for irrigation purposes. 
The natural flow of the streams is insufficient to 
meet the appropriative water rights held by the de- 
fendants without depriving plaintiffs of water neces- 
sary for domestic use and the watering of cattle. 

On February 1, 1965, the District Court permanent- 
ly enjoined the defendants from diverting more of 
the flow of the streams than would allow to plaintiffs 
a constant flow of water in sufficient quantity for do- 
mestic use and the watering of cattle and other live- 
stock in the numbers normally pastured on plain- 
tiffs’ riparian land. Following the mandate of this 
court, the District Court, on April 24, 1967, identified 
the riparian lands entitled to the benefits of the 1965 
injunction. 

On November 30, 1974, the defendants commenced 
this proceeding to vacate the permanent injunction. 
Defendants alleged that the construction of various 
water pipelines since the entry of the injunction had 
given plaintiffs an additional adequate source of wa- 
ter other than the stream flow, and that this fact 
changed the balance of the equities and justified the 
lifting of the injunction. 

A water pipeline known as the Montrose Line was 
completed in 1969. The water line was constructed 
under a government program, and 75 percent of the 
cost was paid by the government and 25 percent was 
paid by the landowners on the line. The line is of 
plastic pipe of varying dimensions, buried 5 feet be- 
neath the surface. It extends over a 30-mile route, 
and serves all but one of the plaintiffs. 

The defendants’ evidence tended to prove that the 
pipeline was a new and dependable source of ade- 
quate water. The pipeline is capable of carrying ap- 
proximately 30 gallons of water per minute but the 
two wells which currently supply the line are only 
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producing 16 gallons a minute. The plaintiffs’ evi- 
dence tended to show that the pipeline was inade- 
quate and undependable. The lines broke down 
from time to time because of line breaks or equip- 
ment or electrical failure, and even without any line 
breaks, persons on the end of the line were often 
without water because of the production limit of the 
wells. Other pipeline users had similar complaints 
of outages. The farther plaintiffs were from the be- 
ginning of the pipeline, the more frequent and long- 
lasting were their outages. An expert witness for 
the plaintiffs testified as to the geological conditions 
underlying the area and the difficulty of predicting 
the reliability of the wells feeding the pipelines. He 
testified that the Montrose Line would be an unrelia- 
ble source of water. 

There was also considerable evidence presented 
as to the procedure which had been in use for the en- 
forcement of the original injunction. Following the 
entry of the injunction, by agreement between coun- 
sel, the use of water was placed under the supervi- 
sion of the Department of Water Resources of the 
State of Nebraska. The procedure used was that 
whenever a plaintiff downstream riparian owner 
was out of water, he would call the engineer of the 
Department of Water Resources in the area, the en- 
gineer would verify the fact, and would then send no- 
tices to each of the defendant appropriators ordering 
them to shut down. Orders were usually sent on the 
day a water shortage was verified but were normal- 
ly not made effective for a day or two in order to al- 
low time for closing down. Orders to shut down 
went to all upstream appropriators. on the affected 
streams, even to nondefendants. The evidence indi- 
cated that after a close down order became effective 
it could take from 10 days to 2 weeks for the water to 
begin flowing again in the streams through plain- 
tiffs’ lands. There was also evidence that because 
the creek bed was clay, each time it dried out it re- 
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quired a large amount of water to recharge the 
stream bed before water would flow past and on 
downstream. Expert testimony was that the proce- 
dure used was ineffective, that the most efficient use 
of the existing water would require a continuous 
flow in the stream, and that methods were available 
which would be much more efficient in maintaining 
a constant flow of the stream. 

The evidence also established that several of the 
defendants had been in violation of closing orders of 
the Department of Water Resources from time to 
time, but the degree of regularity and magnitude of 
the violations was not sufficient for the court to find 
that the violations constituted a willful failure to 
comply with the injunction. The evidence, however, 
established violations of closing orders by the de- 
fendant, Bill B. Coffee, on numerous occasions and 
in substantial amounts over a period of 5 years. 

The District Court found the pipelines and wells | 
constructed by the plaintiffs were not sufficiently re- 
liable to guarantee a supply of water for watering 
the livestock of the plaintiffs on the riparian lands; 
that with the exception of the arrangements between 
counsel and the Department of Water Resources, the 
defendants have not made a good faith effort to com- 
ply with the injunction; that the injunction was capa- 
ble of enforcement; and that a good faith attempt to 
comply with the injunction by the defendants would 
be successful. The court also found that the defend- 
ant, Bill B. Coffee, had, beyond a reasonable doubt, 
willfully failed to comply with the injunction with re- 
spect to specified violations of closing orders. The 
District Court therefore denied the application of the 
defendants for vacation or dissolution of the injunc- 
tion; found the defendant, Bill B. Coffee, to be in 
contempt of court for willful failure to comply with 
the provisions of the injunction; and taxed the costs 
of the action, including an attorney’s fee for the 
plaintiffs, to Bill B. Coffee. 
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In cases involving permanent injunctions this 
court has consistently held that when a question in 
controversy has been once finally decided it be- 
comes the law of the case and is binding on the par- 
ties in all subsequent stages of the litigation. When 
the circumstances and situation of the parties have 
changed so that it would be just and equitable to va- 
cate or modify a permanent injunction, the court 
which granted the injunction may vacate or modify 
it upon motion. Board of County Commissioners v. 
Scott, 178 Neb. 583, 181 N. W. 2d 711; Lowe v. Prospect 
Hill Cemetery Assn., 75 Neb. 85, 106 N. W. 429, af- 
firmed on rehearing, 75 Neb. 100, 108 N. W. 978. 

In the Lowe case this court also held that where a 
defendant seeks the vacation of a permanent injunc- 
tion allowed after a trial in a civil action, the burden 
is on him to show that the threatened injury has 
been certainly overcome, not that it possibly may 
be. 

There is no contention in the case now before us 
that there has been any material change in the wa- 
ter rights law of Nebraska applicable to this case 
since the injunction here was entered. Defendants’ 
claim of right to vacation of the permanent injunc- 
tion rests upon the construction and existence of wa- 
ter pipelines since the entry of the injunction. The 
defendants clearly have the burden of proving that 
the pipelines give plaintiffs an additional adequate 
reliable source of water other than the stream flow, 
and that such a changed circumstance justifies va- 
cating the injunction. 

The trial court specifically found that the pipelines 
and wells constructed by the plaintiffs are not suffi- 
ciently reliable to guarantee a supply of water for 
watering the livestock of the plaintiffs on the ripar- 
ian lands. The evidence is persuasive that that fac- 
tual finding is correct. The evidence is also clear 
that even with the pipelines in operation, there is 
still not enough stream water at times to meet the 
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needs of both plaintiffs and defendants. On an ap- 
peal from a judgment in equity when credible evi- 
dence on material questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial 
court observed the witnesses and their manner of 
testifying and accepted one version of the facts 
rather than the other. Marfisi v. Spagnola, 197 Neb. 
211, 248 N. W. 2d 24. 

The defendant Coffee contends that the evidence 
was insufficient to establish that any violations of 
closing orders by him were willful. The District 
Court found that although defendants had not made 
a good faith effort to comply with the injunction, the 
agreement for the delivery of water under the super- 
vision of the Department of Water Resources fore- 
closed any consideration of contempt for acts other 
than violations of specific closing orders issued by 
the Department of Water Resources. It is apparent 
that the direct violation of specific closing orders 
without reason or explanation was willful. The evi- 
dence established eight separate violations of clos- 
ing orders by the defendant, Bill B. Coffee, in sub- 
stantial amounts and extending over a period of 5 
years. The evidence supports the finding of the Dis- 
trict Court. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 


A RL Corporation, A NEBRASKA CORPORATION, ALSO 
KNOWN AS ALEX SPORTING & UNIFORMS, APPELLEE, V. 
ROBERT HROCH, DOING BUSINESS AS ASSOCIATED 
WRECKING AND SALVAGE COMPANY, ET AL., 
APPELLANTS. 

268 N. W. 2d 101 


Filed July 19, 1978. No. 41591. 
1. Trial: Instructions: Damages. An issue as to the proper meas- 
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ure of damages may be raised by objecting to the instructions and 
tendering a requested instruction. 

2. Contracts: Damages. Where defects in materials, construction, 
or workmanship are remediable without materially injuring or re- 
constructing any substantial portion of the building, the measure of 
Gamnenes is the cost of remedying the defects. 

: . Where the defects can not be remedied without re- 

construction of or material injury to a substantial portion of the 

building, the measure of damages is the difference between the 
value as constructed. and the value if built according to the con- 
tract. 


Appeal from the District Court for Douglas Coun- 
ty: JouN T. Grant, Judge. Reversed and re- 
manded with directions. 


Ronald L. Eggers of Nelson & Eggers, for appel- 
lants. 


Donald A. Roberts of Collins & Gleason, for appel- 
lee. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, Bropkey, and Wuite, JJ. 


BOosLAuUGH, J. 

The plaintiff operates a sporting goods store in 
Omaha, Nebraska. On February 13, 1974, the plain- 
tiff entered into a written contract with the defend- 
ant, Robert Hroch, doing business as ‘‘Associated 
Wrecking Company,’”’ for the demolition of two 
buildings on adjacent property on which the plaintiff 
planned to construct a parking lot. The agreement 
provided that the defendant would demolish the 
buildings down to 1 foot below grade, fill the base- 
ment with clean bricks, and ‘‘fill the premises with 
new dirt to street level in a manner and grade suita- 
ble for the asphalt paving of a parking lot thereon.’’ 
The contract also required that the defendant fill 
in the openings in adjoining buildings but there is 
no dispute concerning these provisions of the con- 
tract. 

The defendant completed its contract on or about 
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March 1, 1974. The property was surfaced with as- 
phalt about 6 weeks later. About 1 month later the 
lot began to settle. This action was commenced on 
February 26, 1976. The plaintiff alleged that the de- 
fendant had breached the contract by ‘‘insufficiently 
filling said lot thereby causing the paving to settle 
and crack.”’ 

The jury returned a verdict for the plaintiff in the 
amount of $7,000. The defendant has appealed and 
contends the evidence does not support the verdict; 
that the trial court erred in receiving certain evi- 
dence; and that certain of the instructions were er- 
roneous. 

The plaintiff’s theory of the case was that the de- 
fendant failed to remove all debris from the base- 
ment and did not fill the basement area with only 
clean bricks and new dirt. On January 27, 1977, the 
plaintiff had a test hole drilled in the lot near the 
place where the greatest settling had occurred. The 
engineer who drilled the test hole, Richard L. Dono- 
van, testified that at a depth of 5 feet the drill en- 
countered trash, tin cans, wire, and burnt wood. An- 
other witness called by the plaintiff testified that the 
lot might continue to settle over a period of years, 
because of the debris in the basement, and that the 
only satisfactory repair would be to remove the fill 
completely and replace it with fill dirt at a cost of 
$7,500 to $8,000. 

Robert Hroch, the president of the defendant, tes- 
tified that the plaintiff decided to have the basement 
filled with bricks and dirt, rather than only dirt, be- 
cause that method was less expensive. Hroch told 
the president of plaintiff that there would be some 
settling because the bricks were water-soaked and 
frozen at the time they were placed in the basement 
and recommended that the plaintiff surface the lot 
with crushed rock and wait until September or Octo- 
ber before surfacing the lot with asphalt. The de- 
fendant produced evidence that satisfactory repairs 
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could be made by placing additional asphalt on the 
lot at a cost of approximately $2,200. 

The evidence was in conflict and presented ques- 
tions of fact for the jury as to why the settling had 
occurred. The evidence was sufficient to sustain a 
finding that the defendant had not filled the base- 
ment with clean bricks and dirt but had left up to 3 
feet of debris in the basement which resulted in the 
settling. 

The defendant objected to the testimony of Rich- 
ard L. Donovan, the engineer who had drilled the 
test hole, on the ground that the evidence did not re- 
late to any issue under the pleadings. The defend- 
ant contended the pleadings limited the issues to a 
question of whether sufficient dirt had been placed 
in the basement. The petition, which included the 
contract by reference, alleged the defendant had 
breached the contract by ‘‘insufficiently filling said 
lot.’’ Although the petition was not a model of clari- 
ty, we think the allegations were sufficient to raise 
an issue as to whether the defendant had not filled 
the basement with clean bricks and dirt as required 
by the contract. The ruling on the objection was not 
erroneous. 

The principal question on the appeal relates to the 
measure of damages. The plaintiff alleged that it 
would be required to repair and replace the work 
done by the defendant. The trial court instructed 
the jury that the measure of damages was the fair 
and reasonable cost of remedying the defect or de- 
fects. The defendant objected to this instruction and 
requested that the jury be instructed that the meas- 
ure of damages was the difference in value between 
the parking lot as built and if built according to the 
contract specifications. The objection was over- 
ruled and the requested instruction was refused. 
This was sufficient to raise an issue as to the correct 
measure of damages. Beveridge v. Miller-Binder, 
Inc., 177 Neb. 734, 181 N. W. 2d 155. 
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Where defects in materials, construction, or work- 
manship are remediable without materially injuring 
or reconstructing any: substantial portion of the 
building, the measure of damages is the cost of rem- 
edying the defects. But where the defects can not 
be remedied without reconstruction of or material 
injury to a substantial portion of the building, the 
measure of damages is the difference between the 
value as constructed and the value if built according 
to the contract. Jones v. Elliott, 172 Neb. 96, 108 N. 
W. 2d 742. 

There was evidence in this case that the plaintiff 
was using the parking lot as constructed although it 
was defective because there had been some set- 
tling. The plaintiff’s evidence was that the only sat- 
isfactory repair would be to remove the fill com- 
pletely and replace it with fill dirt at a cost of $7,500 
to $8,000. This would result in the destruction of a 
major part of the work done by the defendant and a 
reconstruction of its work. The evidence presented 
a jury question as to which measure of damages 
should apply. 

The trial court erred in determining as a matter of 
law that the measure of damages was the cost of 
remedying the defects. The judgment is reversed 
and the cause remanded for a new trial on the issue 
of damages only. 

REVERSED AND REMANDED WITH 
DIRECTIONS. 
CuinTon, J., participating on briefs. 
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MarIAN G. PFLASTERER, APPELLEE, Vv. OMAHA NATIONAL 
BANK, EXECUTOR OF THE ESTATE OF THEODORE N. 
GANAROS, DECEASED, ET AL., APPELLEES, IMPLEADED 

WITH THEODORE N. GANAROS, JR., ET AL., APPELLANTS. 


268 N. W. 2d 104 
Filed July 19, 1978. . No. 41592. 


1. Rules of Court: Hearings: Time. It is a well-established princi- 
ple that whether a proceeding be criminal or civil, the procedures 
and procedural rules to be applied are those which are in effect at 
the date of the hearing or proceeding and not those in effect when 

. the act or violation is charged to have taken place. 

2. Contracts: Willis: Specific Performance. Strictly speaking, there 
cannot be a decree for the specific performance of a contract to 
make a will, since such an instrument is, by its nature, revocable 
by the promisor during his life, and cannot be made by him after 
his death. 

3. Equity: Contracts: Wills: Trusts. It has long been recognized 
that courts of equity may grant relief in a form that is usually 
equivalent to a decree of specific performance of a contract to 
leave property by will, after the death of the defaulting promisor, 
by fastening a trust upon his estate in the hands of those taking it 
with notice of such contract or by devise or descent. 

4. Equity: Jurisdiction. Jurisdiction in the equity court in such 
cases does not rest upon any distinction between real estate and 
personal property, but rather upon the ground of the inadequacy of 
an action at law. 

5. Equity: Specific Performance. Equity will grant specific per- 
formance of a parol agreement to leave property to another if it is 
proved by evidence convincing and satisfactory, and if it has been 
wholly performed by one party and its nonperformance would be a 
fraud on him. 


Appeal from the District Court for Douglas Coun- 
ty: Joxun C. Burks, Judge. Affirmed. 


Frank Meares, for appellants. 


Robert D. Mullin of Boland, Mullin & Walsh, and 
Ben F. Shrier, for appellee Pflasterer. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WuirTs, JJ. 


SPENCER, J. 
This is an action for specific performance of an 


428 NEBRASKA REPORTS [Vou. 201 
Pflasterer v. Omaha Nat. Bank 


oral contract to make a will, instituted in the Dis- 
trict Court for Douglas County by Marian G. Pflast- 
erer against the executor of the estate of her father, 
Theodore N. Ganaros, deceased, and the beneficiar- 
ies under decedent’s probated will. The District 
Court determined plaintiff was entitled to specific 
performance and a trust was impressed upon the as- 
sets of the estate. Decedent’s son and nephew, two 
of the beneficiaries under the will admitted to pro- 
bate, appeal from this judgment. We affirm. 

Decedent operated a restaurant and tavern in 
North Omaha for many years until he was forced to 
close the establishment in 1968, when the state ac- 
quired the property by eminent domain. In 1971, he 
purchased 114 lots in North Omaha and began con- 
struction of a motel, a restaurant and lounge, and a 
package liquor store. Needing $150,000 to complete 
the project, decedent, in March 1971, contacted Dale 
Kruse, senior vice president of the North Side Bank, 
seeking a 15-year loan. Kruse was aware decedent 
was in his upper 70’s, and informed him he doubted 
the bank, while interested, would be able to make 
the requested loan because of his age. Decedent 
then volunteered the information he intended to 
draw up a new will and mentioned he was making 
plaintiff the principal beneficiary. He offered to 
have plaintiff cosign the required promissory note. 
This matter was taken up with the loan committee 
which approved the loan if a cosigner, younger than 
decedent who would be a primary beneficiary of the 
estate, could be obtained. 

Over objection, plaintiff was permitted to testify 
that her father approached her in March or early 
April 1971, and asked her to cosign a note for a loan 
he needed to complete the construction project. She 
refused his request on this occasion. Decedent 
broached the subject again in April, telling plaintiff 
he would make a will leaving ‘‘almost everything’’ 
to her if she would cosign the note. He also stated 


VoL. 201] JANUARY TERM, 1978 429 


Pflasterer v. Omaha Nat. Bank 


plaintiff would be shown the will before she signed 
the note. Plaintiff agreed to be a cosigner in ex- 
change for decedent’s promise that he would not 
change the will at some future date. 

On April 21, 1971, decedent executed a new will at 
the offices of the North Side Bank. This will be- 
queathed the sum of $1,000 each to three grand- 
daughters, and established a spendthrift trust in the 
amount of $25,000 for decedent’s son. The remainder 
of the estate was bequeathed to plaintiff, who was 
also named executrix and trustee. 

On this same date, decedent signed an affidavit 
which had been prepared by the bank’s attorney. 
The affidavit reads, in pertinent part, decedent ‘‘has 
been advised by the bank that due to his advanced 
age the bank would not consider making the loan ex- 
cept as it was reasonably assured that the person or 
persons who would be his principal beneficiary or 
beneficiaries under his estate were co-makers of the 
promissory note for said loan; that the affiant here- 
by undertakes to the North Side Bank that he will 
make no material change in the principal benefici- 
ary or beneficiaries of his estate or reduce the pro- 
portionate share of said estate which will accrue to 
said principal beneficiary or beneficiaries under his 
last. will and testament except as the North Side 
Bank has agreed to and approved of the same; that 
the affiant is aware that the representations made in 
this affidavit to the North Side Bank are material 
considerations in the granting of said loan and any 
breach in the representations made by affiant herein 
to the North Side Bank would constitute a breach in 
a material consideration given the bank in deter- 
mining to make said loan.’’ 

Decedent directed plaintiff to go to the bank on 
April 23, 1971, for the purpose of cosigning the note. 
Prior to signing she carefully read the will and the 
affidavit. The note, signed by plaintiff and dece- 
dent, contains the following provision: ‘‘The indebt- 
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edness evidenced hereby shall become due and pay- 
able at once at the option of the payee if any change 
takes place in the ownership of the real estate here- 
inabove referred to, except upon the death of the 
owner of the above real estate; provided however, 
that if there is any material change in the distribu- 
tion plan of Theodore N. Ganaros as shown by his 
present will dated April 21, 1971, then this note may 
become due and payable at once, at the option of the 
payee.” 

In February or March 1974, during a visit by plain- 
tiff at the liquor store, decedent showed her an un- 
signed will he had recently had prepared. Plaintiff 
examined the will and determined it did not leave 
her ‘“‘almost everything.’’ She became furious and 
told her father it was a ‘‘dirty trick’’ and to take her 
name off the note. This conversation was substan- 
tiated by a liquor store employee. Plaintiff testified 
the subject of a new will was never mentioned again, 
and she did not learn that another will had in fact 
been executed until after decedent’s death in April 
1976. 

The will admitted to probate was executed by de- 
cedent on October 4, 1974. Plaintiff’s bequest under 
this will was reduced to a 30 percent share of a re- 
siduary trust, and a like share was given to dece- 
dent’s son, one of the appellants herein. The other 
appellant, decedent’s nephew, received all the capi- 
tal stock in decedent’s business. The Omaha Na- 
tional Bank was named as executor. 

Plaintiff commenced this action in District Court 
approximately 3 months after her father’s death. In 
its decree the court made the following findings: 
Plaintiff and decedent entered into a valid oral 
agreement; plaintiff fully performed her obligations 
under this agreement and this breach constituted a 
fraud upon plaintiff; and the will, dated April 21, 
1971, relied upon by plaintiff, fixed decedent’s obli- 
gation under the oral contract. The court held plain- 
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tiff was entitled to specific performance of the oral 
contract on the terms set forth in the will executed 
April 21, 1971. A trust was impressed upon the as- 
sets of the estate to give her the benefits of the will 
of April 21, 1971, and the executor was ordered to 
make an accounting. 

Appellants contend the trial court erred in permit- 
ting plaintiff to testify concerning her conversations 
with decedent. They argue this testimony should 
have been excluded as incompetent under the dead 
man’s statute, section 25-1202, R. R. S. 1943, notwith- 
standing the fact the statute was repealed prior to 
trial by Laws 1975, L.B. 279, § 75, p. 537. It is a well- 
established principle that whether a proceeding be 
criminal or civil, the procedures and procedural 
rules to be applied are those which are in effect at 
the date of the hearing or proceeding and not those 
in effect when the act or violation is charged to have 
taken place. State v. Shiffbauer, 197 Neb. 805, 251 N. 
W. 2d 359 (1977). It is obvious we are dealing with a 
procedural rule. There is no merit to appellants’ 
contention. 

Appellants inferentially challenge the authority of 
the District Court to impress a trust upon the assets 
of the estate after decedent’s last will was admitted 
to probate. This contention was fully answered in 
Cox v. Johnston, 139 Neb. 223, 296 N. W. 883 (1941), 
where we stated: ‘‘Strictly speaking, there cannot 
be a decree for the specific performance of a con- 
tract to make a will, since such an instrument is, by 
its nature, revocable by the promisor during his life, 
and cannot be made by him after his death. It has 
long been recognized that courts of equity may grant 
relief in a form that is usually equivalent to a decree 
of specific performance of a contract to leave prop- 
erty by will, after the death of the defaulting promi- 
sor, by fastening a trust upon his estate in the hands 
of those taking it with notice of such contract or by 
devise or descent. Jurisdiction in the equity court in 
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such cases does not rest upon any distinction be- 
tween real estate and personal property, but rather 
upon the ground of the inadequacy of an action at 
law.”’ 

Equity will grant specific performance of a parol 
agreement to leave property to another if it is 
proved by evidence convincing and satisfactory, and 
if it has been wholly performed by one party and its 
nonperformance would be a fraud on him. Dunmire 
v. Cool, 195 Neb. 247, 237 N. W. 2d 636 (1976). 

The evidence in this case establishes beyond any 
doubt the existence of the oral contract upon the 
terms testified to by plaintiff. Her testimony is fully 
corroborated by decedent’s written affidavit, the 
provision in the note, and the testimony of bank offi- 
cials. Plaintiff is entitled to the specific perform- 
ance of the contract in accordance with the terms of 
the will dated April 21, 1971. 

The judgment of the District Court is in all re- 
spects correct and is affirmed. 

AFFIRMED. 


RASMUSSEN FARMS, A PARTNERSHIP, APPELLANT, V. 
ANNA GOVE ET AL., APPELLEES. 


267 N. W. 2d 764 
Filed July 19, 1978. No. 41597. 


1. Adverse Possession: Property. One who claims title by adverse 
possession must prove by a preponderance of the evidence that he 
has been in actual, continuous, exclusive, notorious, and adverse 
possession under claim of ownership for a full period of 10 years. 

2. Equity: Witnesses: Evidence: Appeal and Error. Equity cases 
are heard de novo by this court. In determining, however, the 
weight to be given the evidence, this court will consider the fact 
that the trial court observed the witnesses and their manner of tes- 
tifying. 


Appeal from the District Court for Howard Coun- 
ty: DonaLp H. Weaver, Judge. Affirmed. 
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C. Patrick Shaughnessy, Jr., of Shaughnessy, 
Shaughnessy & Shaughnessy, for appellant. 


O. Wm. VonSeggern of Cunningham, Blackburn, 
VonSeggern, Livingston & Francis, for appellees. 


Heard before Wuits, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


SPENCER, J. 

In this action, plaintiff seeks to establish legal title 
to 1.383 acres of farm land on the easterly boundary 
of the southeast quarter of Section 18, Township 16 
North, Range 11 West of the 6th P.M., in Howard 
County, Nebraska. Plaintiff-appellant claims its 
predecessor in interest acquired title to the strip by 
adverse possession. This claim is denied by the de- 
fendants-appellees. The trial court found plaintiff 
had failed to establish adverse possession, and en- 
tered judgment for the defendants. We affirm. 

Plaintiff, Rasmussen Farms, is a partnership 
comprised of Dean, Dennis, and Bob Rasmussen. 
Since 1965, it has been the record owner of a portion 
of the southwest quarter of Section 17, Township 16 
North, Range 11 West of the 6th P.M., in Howard 
County. Defendants are the record owners of the 
east half of the southeast quarter and the south half 
of the northeast quarter of Section 18, Township 16 
North, Range 11 West of the 6th P.M., in Howard 
County, which includes the disputed strip. This land 
has been in the defendants’ family since 1890. 

The properties of the parties abut for a distance of 
1,458.6 feet along the section line, running north 
from the southeast corner of Section 18. The strip of 
land, 1.33 acres in area, is located to the west of this 
line in Section 18. This dispute arose when defend- 
ants attempted to build a private road upon this 
strip of land. 

Plaintiff’s claim to the strip of land is based upon 
a fence line which it contends was established in 
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1947, by its predecessor in title, Peter Rasmussen, 
no relation to the partners. The fence line may be 
described as consisting of three sections. Beginning 
in the south end, photographs show there are three 
old fence posts unconnected by wire. A survey con- 
ducted for plaintiff establishes that the corner post is 
49 feet north of the southeast corner of Section 18, 
and 8.3 feet west of the section line. The northern- 
most post is 173 feet north of the section corner and 
13 feet west of the section line. A row of trees be- 
gins about 500 feet north of this post and continues 
for another 500 feet. Some of the trees have barbed 
wire attached to them. The south end of the row of 
trees is 45 feet west of the section line and the north 
end is 69 feet west of the section line. The survey lo- 
cates another fence post among the trees at a point 
1,100 feet north of the section corner and 54.7 feet 
west of the section line. 

A driveway runs along the north end of the trees 
and leads west to a farm house on defendants’ prop- 
erty. It is from this driveway that defendants were 
attempting to construct a road south along the east 
side of the trees. To the north of the driveway is an 
enclosure made by newer fencing materials. The 
fence on the east side of the enclosure is about 250 
feet in length. Its distance west of the section line 
varies from 60.1 feet on the south to 65 feet on the 
north. Plaintiff's north property line would inter- 
sect this fence at a point 1,458.6 feet north of the sec- 
tion corner and 61.6 feet west of the section line. 

It is the contention of the plaintiff that the three 
old posts, the row of trees, and the fence on the east 
side of the enclosure form close to a straight line 
which marks the boundary between the properties. 
Plaintiff's theory of the case is that its predecessor 
in title, Peter Rasmussen, acquired the title to the 
strip of land to the east of the fence line by adverse 
possession in 1957. 

Defendants’ evidence would indicate the fence line 
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relied upon by plaintiff was never intended to divide 
the properties. Peter Rasmussen purchased the ad- 
joining land in 1930, and removed the roadside fence 
located on it. In 1947, he caused the section line to 
be surveyed and again erected a fence directly on 
the section line. This fence was removed in 1965 by 
Dean Rasmussen after he had secured permission 
from David Ender to do so. Plaintiff at that time 
was a tenant on the defendants’ farm and Dean Ras- 
mussen was given permission to remove the fence so 
he could farm the extra 1.33 acres that lay between 
the east edge of the trees and the section line. 
Defendants’ evidence further indicates the fence 
line which ran through the trees has existed since 
prior to 1900, when a private road ran along the sec- 
tion line. Another fence stood on the east side of the 
road until it was removed by Peter Rasmussen pre- 
vious to the 1947 survey. Peter Rasmussen, with his 
two brothers, purchased the property now owned by 
the plaintiff in 1930. He testified there was a north- 
south fence on the property at the time of purchase, 
which he relocated further west. He moved the 
fence again in 1947, after having the section line sur- 
veyed. Peter Rasmussen, who was 95, testified that 
the three fence posts shown in the photographs were 
part of the fence he erected in 1947. However, he 
was certain he and a surviving brother erected the 
fence on the survey line. He did remember there 
had been an old private road between his property 
and that of the defendants. He further testified that 
although the description of the property in the deed 
to plaintiff did not include the disputed strip of land, 
his intention was to convey all the property up to the 
fence line. 
From 1954 to 1972, the plaintiff leased the defend- 
ants’ property, and Dean Rasmussen moved into the 
Ender home place and physically farmed the Ender 
land. The plaintiff purchased the adjoining land 
from Peter Rasmussen in 1965. In 1972, defendants 


436 NEBRASKA REPORTS [VoL 201 
Rasmussen Farms v. Gove 


did not renew the lease with the plaintiff and new 
tenants moved into the Ender place. Plaintiff con- 
tinued to farm the disputed 1.33 acres for the next 4 
years, until defendants attempted to put in a new 
road on the west edge of the section line. 

Defendants’ surveyor testified that the fence 
through the trees, in his opinion, was not placed ac- 
cording to a survey because it did not have any di- 
rection north and south as such. As noted hereto- 
fore, Peter Rasmussen testified that after he had the 
property surveyed in 1947, he put his fence on the 
survey line. He was asked if the surveyed land kind 
of split the old road. He answered in the affirma- 
tive. He took his fence down, had the land sur. 
veyed, and put a new fence in on the survey line. 

Bob Rasmussen, who was one of the partners leas- 
ing defendants’ land from 1954 to 1972, testified there 
was only one fence dividing the properties. Dean 
Rasmussen also testified there had been only one 
fence. Dennis Rasmussen testified that for as long 
as he could remember, since about 1947, there had 
only been one fence. The fence they remembered 
was the one which extended to a large tree located 
2,460 feet north of the section corner and 117 feet 
west of the section line. Wilbur Leth, who picked up 
silage from plaintiff's property the past 20 years, 
and Harlan Wells, who hunted on the property for a 
period of 35 years, both testified they had observed 
only one fence, the remnants of which are those de- 
scribed by the plaintiff. 

Ruth Ender Baker, one of the defendants, had 
lived on the farm with her parents from 1903 to 1923. 
She testified there was a fence on both sides of a 
road which ran along the east side of the trees, and 
led up to their farm house. David Ender, who was 
born on the farm in 1912, and lived there until 1923, 
also testified there was an old road and two fences. 
The west fence ran through the row of trees. He tes- 
tified the road was abandoned because it became 
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impassable when water collected in low spots. An- 
other road was built which ran directly south from 
the farm house. Defendants’ reason for moving the 
road back to the section line was to permit the in- 
stallation of an irrigation system on the property. 

David Ender further testified that Peter Rasmus- 
sen removed the fence which had been on the east 
side of the old road. The fence, erected in 1947, ran 
down the center of the old road along what was sup- 
posed to be the section line as surveyed. In 1965, he 
gave permission to Dean Rasmussen to tear down 
this fence so the land which was between the two 
fences could be cultivated. 

The trial court found Peter Rasmussen and his 
brother caused the property to be surveyed and 
staked on the section line in 1947, and that a fence 
was established on the section line which split the 
old road and remained in the same location until 
1965, when Peter Rasmussen sold the land. The 
court further found that Peter Rasmussen and his 
tenant farmed only to the section line fence until 
1965; that from 1954 to 1972, Dean Rasmussen, part- 
ner in the plaintiff partnership, was a lessee of the 
Ender property; and that in 1965, Dean Rasmussen 
recognized the Ender title to the disputed area in 
that he asked and received permission from David 
Ender to take down the fence in the road and farm 
to the trees. The trial court found plaintiff had not 
established open, notorious, adverse possession to 
the disputed premises for 10 or more consecutive 
years. 

One who claims title by adverse possession must 
prove by a preponderance of the evidence that he 
has been in actual continuous, exclusive, notorious, 
and adverse possession under claim of ownership for 
a full period of 10 years. Barnes v. Milligan, 200 
Neb. 450, 264 N. W. 2d 186 (1978). We do not believe 
that plaintiff met this burden. 

As is evident from the recitation of testimony, 
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there is an irreconcilable conflict in the evidence. 
The decision depends entirely upon which version of 
the facts is accepted. We said in Bailey v. Mahr, 
199 Neb. 29, 255 N. W. 2d 866 (1977): ‘‘Equity cases 
are heard de novo by this court. In determining, 
however, the weight to be given the evidence, this 
court will consider the fact that the trial court ob- 
served the witnesses and their manner of testify- 
ing.”’ 

It is evident the trial court accepted the defend- 
ants’ version of the facts. The trial court is in a 
much better position than this court, which must 
rely on a cold record, to resolve a dispute based 
upon conflicting testimony. The demeanor of the 
witnesses and the myriad nuances in their manner 
of testifying may make a decided difference as to 
what testimony should or should not be accepted by 
the trier of fact. On the record before us, we can- 
not say the trial court erred in reaching the conclu- 
sion he did on the facts. 

Plaintiff leased the Ender property from 1954 to 
1972. Dean Rasmussen, one of the plaintiff part- 
ners, actually lived on the Ender farm during that 
period. There is a direct conflict between his testi- 
mony and that of David Ender as to the removal of 
the 1947 fence, which is very material herein. 

In our view of the record, plaintiff is claiming the 
disputed strip strictly as the grantee of Peter Ras- 
mussen, on the theory that his adverse possession 
had ripened by 1957. The property was conveyed to 
plaintiff in 1965. The testimony of David Ender 
about giving permission to Dean Rasmussen is ma- 
terial in that it would indicate plaintiff did not make 
this same claim in 1965. 

In attempting to harmonize the testimony from 
the cold record, we agree with the trial court, there 
had been two fences, one east and one west of the old 
road. The east fence, which the Ender children tes- 
tified was on their side of the road, was located 
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wholly on their property. There is no evidence it 
was ever intended to be a boundary line fence. The 
trial court could have assumed this fence was in 
such a deteriorated condition by the early 1950’s it 
could account for the testimony of plaintiff’s wit- 
nesses that there was only one fence, the one built in 
1947 by Peter Rasmussen. It is the location of that 
fence which is controlling herein. 

If we accept the testimony of David Ender, the 
fence which witnesses for plaintiff remember had to 
be the section line fence erected in 1947 by Peter 
Rasmussen. This was the fence Peter Rasmussen 
testified he erected on the section line. If it was 
erected on the section line it could not possibly be 
the one plaintiff is now trying to establish as a 
boundary line. 

We see no reason to disturb the fact findings made 
by the trial court. The judgment of the trial court is 
affirmed. 

AFFIRMED. 


Roy B. FIsHER, APPELLANT, V. CHARLES S. STUCKEY 
ET AL., APPELLEES. 
267 N. W. 2d 768 


Filed July 19, 1978. No. 41608. 


1. Summary Judgments. The moving party is not entitled to sum- 
mary judgment except where there exists no genuine issue as to 
any material fact in the case and where under the facts he is enti- 
tled to judgment as a matter of law. 

. The issue on a motion for summary judgment is whether or 
not there is a genuine issue as to any material fact, and not how 
that issue should be determined. 

8. Leases: Landlord and Tenant. Where lands are leased to a tenant 
for 1 year for a stipulated rent reserved, and after the expiration of 
the lease the tenant, without further contract, remains in posses- 
sion and is recognized as a tenant by the landlord in the receipt of 
rent for another year, this will create a tenancy from year-to-year. 

A tenancy can be terminated by agreement of the 

parties, express or implied, or by notice given, 6 calendar months 
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ending with the period of the year at which the tenancy com- 
menced. 

5. Leases: Landlord and Tenant: Crops. Ordinarily a tenant in pos- 
session under an oral year-to-year lease, without an agreement 
concerning way-going crops, is not entitled to such crops if he had 
notice of the termination date of the lease before he planted the 
crops. 

6. Pleadings: Customs and Usages: Contracts. It is ordinarily in- 
cumbent upon one who relies on a special custom as a basis of re- 
covery or defense to allege the custom and to plead and prove the 
other party had knowledge of the custom and contracted with ref- 
erence thereto. 


Appeal from the District Court for Frontier Coun- 
ty: Jack H. Henpri, Judge. Affirmed. 


Jess C. Nielsen of Crosby & Nielsen, for appellant. 


C. Kenneth Spady and William P. Mueller of Mc- 
Ginley, Lane, Mueller, Shanahan & McQuillan, and 
Baskins & Rowlands, for appellees. 


Heard before Wuitz, C. J., BosLaucH, McCown, 
CLINTON, BRopKEy, and WuHire, JJ., and F AHRNBRUCH, 
District Judge. 


BRODKEY, J. ‘ 

The issue presented in this case is whether a ten- 
ant was entitled to harvest crops which he planted 
on leased farm land before his lease expired, but 
which had not matured on the date the lease expired, 
at which time possession of the land was given to a 
successor tenant. Roy B. Fisher, the tenant, filed 
this action against Charles S. and Frank R. Stuckey, 
the landlords, and Douglas Welch, the successor ten- 
ant, alleging the defendants had deprived him of his 
interest in a wheat crop he had planted before his 
lease expired, by destroying the growing crop short- 
ly after his leasehold terminated and Welch had 
taken possession of the land. Defendants denied 
Fisher had any interest in the crop. Frank R. 
Stuckey died while the case was pending in the Dis- 
trict Court, and the action against him was revived 
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against the personal representative of his estate. 
Defendants moved for summary judgment, which 
motions were granted by the trial court. Fisher has 
appealed to this court, contending that the trial 
court erred in sustaining defendants’ motions for 
summary judgment because there were genuine is- 
sues of material fact existing in this case. 

The facts relevant to this appeal are as follows. 
The farm land in question is located in Lincoln Coun- 
ty, Nebraska, and was formerly owned by Virginia 
Lucy Barrett, deceased, an aunt of the Stuckeys. In 
1957 Fisher, as tenant, entered into a written, 1-year 
lease of the land with the estate of Virginia Lucy 
Barrett, pursuant to which he was entitled to posses- 
sion from March 1, 1957, until February 28, 1958, and 
which lease by its own terms expired on the latter 
date. Fisher agreed to pay as rent one-third of the 
crops grown on the land plus the sum of $250. Three 
provisions pertinent to this appeal were contained in 
the written lease: 

“4, * * * any summer fallow of any part of said 
leased premises shall under no consideration be con- 
sidered as part performance for the creation of any 
new lease * * *. 

“10. No action of either party hereto shall be con- 
sidered an extension of this lease, nor will any exten- 
sion of time be binding upon either party unless 
made in writing and signed by all of the parties 
hereto. 

‘14. Second party [lessee] is to retain possession 
of ground summer fallowed by him until the crops 
planted by said second party be harvested.” 

Although Fisher continued to lease the land from 
1957 until March 1, 1978, he executed no written lease 
other than the one described above. In 1959, Frank 
and Charles Stuckey took possession of the land, 
having inherited it from Virginia Lucy Barrett. In 
his deposition, Charles testified that he was not 
aware of the written lease until 1972. He also testi- 
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fied that the Stuckeys had leased the land to Fisher 
under oral, year-to-year leases, which ran from 
March ist to March ist. Fisher acknowledged he 
had never executed a written lease with the Stuckeys 
or extended the 1957 lease in writing. Fisher could 
not recall discussing the 1957 lease with the Stuckeys. 

In February 1972, Charles Stuckey decided to 
combine the land he leased to Fisher with other land 
he owned for the purpose of enhancing benefits un- 
der ASCS (Agricultural Stabilization and Conserva- 
tion Service) programs. Charles Stuckey testified 
he wrote Fisher on February 26, 1972, advising him 
that he was requesting Douglas Welch, who leased the 
other land, to consider assuming the responsibility 
for the combination. He also testified that in early 
March 1972, he orally advised Fisher that Fisher’s 
tenancy would expire on March 1, 1973, and that 
Fisher should not summer-fallow and plant crops in 
the fall of 1972. Subsequently Fisher and Stuckey 
entered into negotiations concerning use of the 
leased premises in 1972, but no agreement between 
them was ever reached. 

However, it is undisputed that in August 1972, 
Stuckey sent Fisher three written notices to termi- 
nate Fisher’s lease. Fisher acknowledged receiving 
notices which advised Fisher that his lease would 
terminate on March 1, 1973; that Fisher would not be 
permitted to reenter the premises after that date for 
any reason whatsoever; and that any crops planted 
before March 1, 1973, but not matured as of that 
date, would be planted at Fisher’s risk and Fisher 
would not be permitted to reenter the premises to 
harvest such crops. Fisher received these notices in 
August 1972, but chose to plant a crop of wheat sub- 
sequent to receiving them, knowing that the crop 
would not mature until June 1973. 

On September 6, 1972, Stuckey and Welch executed 
a 2-year written lease of the land running from 
March 1, 1973, until March 1, 1975. On March 1, 
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1973, Welch took possession of the premises. A short 
time later he destroyed the wheat crop Fisher had 
planted by tilling the soil and planting milo in its 
stead. Charles Stuckey testified in his deposition 
that he was unaware of Welch's plans, and did not 
learn of the destruction of the wheat crop until after 
it occurred. Fisher confronted Welch, but was ad- 
vised that Fisher had no interest in the land or 
wheat because his lease had expired. This action 
ensued. . 

The central issue in this appeal is whether sum- 
mary judgment was properly granted to the defend- 
ants on the facts presented. This necessitates an ex- 
amination of the rules applicable to summary judg- 
ments. It is well-established in this jurisdiction that 
the moving party is not entitled to summary judg- 
ment except where there exists no genuine issue as 
to any material fact in the case and where under the 
facts the movant is entitled to judgment as a matter 
of law. The issue on a motion for summary judg- 
ment is whether or not there is a genuine issue as to 
any material fact, and not how that issue should be 
determined. In considering such a motion, the trial 
court must take that view of the evidence most fa- 
vorable to the party against whom summary judg- 
ment is directed, giving to that party the benefit of 
all favorable inferences that may reasonably be 
drawn from the evidence. Reeves v. Associates Fi- 
nancial Services Co., Inc., 197 Neb. 107, 247 N. W. 2d 
434 (1976); Green v. Village of Terrytown, 189 Neb. 
615, 204 N. W. 2d 152 (1973). Summary judgment is 
not appropriate even where there are no conflicting 
evidentiary facts if the ultimate inferences to be 
drawn from those facts are not clear. Barnes v. 
Milligan, 196 Neb. 50, 241 N. W. 2d 508 (1976). These 
rules, of course, must be applied to this case. 

The principal issues raised in this appeal are (1) 
the nature of the lease under which the plaintiff was 
in possession of the premises in question, that is 
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whether it was a written lease or an oral lease, and 
the terms thereof; (2) whether proper legal notice 
was given to terminate such lease; (3) whether the 
defendants’ subsequent lease to the new tenant, 
Douglas Welch, was subject to the right of the plain- 
tiff to harvest the wheat planted by him; and (4) 
whether the plaintiff was entitled to rely upon the 
custom in the community as to leasing, seeding, and 
harvesting summer-fallowed ground and way-going 
crops in the absence of a showing in the record that 
plaintiff pled that issue or introduced any evidence 
in support thereof. A further issue raised by plain- 
tiff, but not strongly pressed by him, is whether the 
defendants were guilty of a civil conspiracy against 
him. 

An examination of the record before us convinces 
us that the trial court was correct in sustaining the 
motions of the defendants for summary judgment, 
and we affirm its order to that effect. 

The evidence is undisputed that the plaintiff was 
in continuous possession of the premises in question 
as a tenant from 1957 until 1973, when the new 
tenant, Douglas Welch, took possession, and farmed 
the property during that entire period. The only 
written lease involved herein was the one under 
which he originally went into possession in 1957, 
which lease was executed by the executor of the es- 
tate of Virginia Lucy Barrett, who was the aunt of 
Charles Stuckey and Frank Stuckey, who inherited 
the land from her. The estate was closed in 1960. 
As previously stated, the original written lease was 
for a term of 1 year to commence on March 1, 1957, 
and end on February 28, 1958. The lease specifically 
provided that no extension of time would be binding 
upon either party unless made in writing and signed 
by all the parties thereto. It also provided that the 
lessee, Roy B. Fisher, was to retain possession of 
ground summer-fallowed by him until the crops 
planted by him were harvested. The evidence is un- 
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contradicted that there were no extensions of the 
written lease in writing thereafter, to and including 
the year 1973. Plaintiff contends that Charles and 
Frank Stuckey, the only heirs of Virginia Lucy Bar- 
rett, by words and actions ratified the original writ- 
ten lease, and that he was a hold-over tenant on the 
same terms, conditions, and provisions contained in 
the original written lease, including the provision 
entitling him to retain possession of ground summer- 
fallowed by him until the crops planted by him were 
harvested. We find this argument to be without 
merit, as it ignores the specific provision in the 1957 
written lease requiring any extensions thereof be in 
writing and signed by all the parties. This was not 
done. We conclude, therefore, that defendants are 
correct in their contention that plaintiff's possession 
of the premises subsequent to the 1957 written lease, 
was as a year-to-year tenant. It has long been the 
law in this jurisdiction that where lands are leased 
to a tenant for 1 year for a stipulated rent reserved, 
and after the expiration of the lease the tenant, with- 
out further contract, remains in possession, and is 
recognized as a tenant by the landlord in the receipt 
of rent for another year, this will create a tenancy 
from year-to-year; and in such case the tenancy can 
only be terminated by an agreement of the parties, 
express or implied or by notice given, 6 calendar 
months ending with the period of the year at which 
the tenancy commenced, Critchfield v. Remaley, 21 
Neb. 178, 31 N. W. 687 (1887). See, also, Barnes v. 
Davitt, 160 Neb. 595, at p. 598, 71 N. W. 2d 107 (1955). 
In his deposition received in evidence at the hearing 
on summary judgment, defendant Charles Stuckey 
testified that Fisher farmed from him under an oral 
lease, a conventional oral lease. He was asked to 
state what the terms of that oral lease were and he 
replied: ‘‘Well, that oral lease consisted of the crop 
shares, a two-thirds to the tenant of the grains, one- 
third to the landlord, the same proportion of ex- 
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pense, fertilizer, and cash rent for pasture which 
was orally negotiated from time to time.’’ Nothing 
is stated therein with reference to any right of the 
tenant to enter after the termination of his tenancy 
and harvest crops previously planted by him. 

We now consider the question of whether plain- 
tiff’s oral year-to-year lease was properly and legal- 
ly terminated. Defendant, Charles Stuckey testified 
that Fisher had both official and unofficial notifica- 
tion of the termination of his current oral lease as of 
March 1, 1973. He testified that the unofficial notifi- 
cation was by a letter dated February 26, 1972, to the 
plaintiff and also by subsequent oral conversations. 
The letter referred to, received in evidence, is sub- 
ject to interpretation, and it is doubtful whether it, in 
fact, gave plaintiff notice that his tenancy was to be 
terminated. The evidence, however, is uncontra- 
dicted that plaintiff received three formal legal no- 
tices of termination, dated August 8, 1972, August 21, 
1972, and August 28, 1972, all of which were within 
the requisite 6-month period. The last of the three 
notices referred to made particular reference to the 
effect that if Fisher planted any crop on the prem- 
ises which matured after March 1, 1973, he would be 
planting such crop at his own risk and he would not 
be permitted to enter the premises for the purpose of 
harvesting such crop after March 1,. 1973. In his 
deposition, plaintiff, Roy B. Fisher, admitted being 
told by the defendant he was not to summer-fallow 
or plant in the fall of 1972. He testified as follows: 
“Q. Was there anything after receipt of this letter 
[letter of February 26, 1972] saying that you were 
not to summer fallow in ’72? A. Yes. Q. Was 
there anything said that you were not to plant during 
°72?. A. That’s right, they said I wasn’t to plant. 
Q. And, you’re not to summer fallow; correct? A. 
Right.’”’ It is clear that Fisher received the written 
notices terminating his tenancy in August 1972, but 
chose to plant a crop of wheat subsequent to receiv- 
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ing them, knowing that the crop would not mature 
until 1973, and also knowing that he had been previ- 
ously directed and warned not to summer-fallow in 
1972. 

We believe the facts of this case are analogous to 
and governed by Peterson v. Vak, 160 Neb. 450, 70 N. 
W. 2d 436, (1955), as modified, 160 Neb. 708, 71 N. W. 
2d 186 (1955), hereinafter referred to as Peterson 
(1955). See, also, Peterson v. Vak, 169 Neb. 441, 100 
N. W. 2d 44 (1959), hereinafter referred to as Peter- 
son (1959). In Peterson (1955), the tenant possessed 
land by virtue of an oral lease which ran from 
March ist to March 1st, and was a tenant from year- 
to-year from 1918 until March 1, 1952. In August 
1951, the landlord served a written notice on the ten- 
ant terminating his tenancy as of March 1, 1952. The 
landlord then entered into a lease with a successor 
tenant, said lease commencing on March 1, 1952. 
The tenant disregarded the notice given him in Au- 
gust 1951, and planted wheat in September 1951. In 
1952, after his lease had expired, the tenant claimed 
the right to reenter the land to harvest the wheat. 
The successor tenant brought an action to bar the 
tenant from claiming any interest in the wheat. 

This court found that the tenant ‘‘had an absolute 
right to till, plant wheat, and use the land until 
March 1, 1952, but he was charged with knowledge 
that his status in reference to it would on that date 
completely and finally terminate and any crop 
planted that did not mature or was not disposed of 
by him before that date would be his loss.’”’ The 
court relied on Vance v. Henderson, 141 Neb. 766, 4 
N. W. 2d 833 (1942), and Fenster v. Isley, 143 Neb. 
888, 11 N. W. 2d 822 (1943), cases with similar facts 
holding that a tenant from year-to-year is not en- 
titled to reenter the premises after his lease expires 
to harvest crops planted before his lease expired 
when he was on notice of the date the tenancy would 
expire before he planted the crops. The rule in Pe- 
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terson (1955) was reaffirmed in Peterson (1959). In 
the present case, the defendants rely on Peterson 
(1955) as controlling. 

Fisher relies on Schuler-Olsen Ranches, Inc. v. 
Garvin, 197 Neb. 746, 250 N. W. 2d 906 (1977), (here- 
inafter referred to as Schuler-Olsen). In that case 
the tenant had a 3-year, written lease which was to 
terminate on March 1, 1974, and which contained no 
provision concerning the possession of crops planted 
during the lease term but not ready for harvest 
when the lease expired. The tenant planted wheat 
in the fall of 1973. In October 1973, the landlord con- 
tracted to sell the land to a third party, after nego- 
tiations to sell the land to the tenant had failed in 
September 1973. There was evidence that during 
those negotiations the landlord assured the tenant 
that the tenant was entitled to his share of the wheat 
he had planted. When the wheat was ready for 
harvest in July 1974, a dispute arose between the 
tenant and the new owner concerning possession of 
the wheat. 

In Schuler-Olsen, in addition to the evidence that 
the landlord had agreed with the tenant that the ten- 
ant was entitled to his share of the wheat, there was 
evidence that the custom in the area was that a ten- 
ant was entitled to harvest wheat which he summer- 
fallowed and planted, even though the lease would 
expire before it was ready for harvest. This court 
concluded that there was sufficient evidence to sup- 
port the District Court finding that under the lease 
agreement, and under customary farm practices, 
the tenant was entitled to his share of the wheat. 
This court did not cite or discuss either of the Peter- 
son cases in its opinion and did not purport to alter 
the rule of those two cases. 

Fisher argues that this court in effect modified Pe- 
terson (1955) when it decided Schuler-Olsen. We do 
not believe it did in view of the fact that Peterson 
(1955) involved a written lease and there was no 
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claim by the tenant that he was entitled to the way- 
going crops pursuant to an oral agreement of the 
parties. In Schuler-Olsen the tenant did contend, al- 
though the written lease was silent on the issue, that 
he was entitled to the crops under the lease as well 
as under custom. Schuler-Olsen merely holds that 
where the written lease agreement is silent on the is- 
sue of way-going crops, a party may be entitled to 
prove whether the parties nevertheless had an 
agreement concerning such crops or whether they 
contracted with a community custom in mind. Pe- 
terson (1955) does not reach those issues. 

Fisher contends that a trial is necessary to deter- 
mine whether the parties relied on custom, and 
whether under custom Fisher is entitled to the way- 
going crops. ‘It is ordinarily incumbent upon one 
who relies on a special custom as a basis of recovery 
or defense to allege the custom and to plead and 
prove the other party had knowledge of the custom 
and contracted with reference thereto.’’ Timmer- 
man v. Hertz, 195 Neb. 237, 2388 N. W. 2d 220 (1976). 
In the present case, Fisher did not allege the custom 
on which he relies, nor did he plead that the Stuckeys 
had knowledge of the custom and contracted with 
reference thereto. In view of this fact, we conclude 
that Fisher has failed to properly raise the issue of 
custom in this case, and reject his contention that a 
trial is necessary to resolve the custom issue. 

We have examined the other assignments of error 
and issues of the plaintiff in this appeal, including 
his contention as to the existence of a civil conspir- 
acy by the defendants against the plaintiff, and find 
them to be without merit. We conclude that under 
the facts of this case, as revealed by the record, and 
the applicable law, that the trial court was correct in 
entering summary judgment for the defendants, and 
that the judgment of the trial court should be, and 
hereby is affirmed. 


Bos.auGuH, J., concurs in the result. 


AFFIRMED. 


450 NEBRASKA REPORTS [Vou. 201 


Midwest Franchise Corp. v. Wakin 


MIDWEST FRANCHISE CORPORATION, A CORPORATION, 
APPELLANT, V. ROBERT J. WAKIN, APPELLEE. 


268 N. W. 2d 737 
Filed July 19, 1978. No. 41611. 


1. Judgments: Res Judicata. A judgment on the merits, rendered in 
a former suit between the same parties or their privies, on the 
same cause of action, by a court of competent jurisdiction, operates 
as a bar not only as to every matter which was offered and re- 
ceived to sustain or defeat the claim, but as to every other matter 
which might with propriety have been litigated and determined in 
that action. 

2. Judgments: Res Judicata: Evidence. A judgment is not plead- 
able in bar of a second action unless it is founded on the same identti- 
cal or substantially identical cause of action, and within this rule 
the commonly applied test of identity is whether the same evidence 
would sustain both suits. 

3. Res Judicata: Parties: Privity. In order for a previous action to 
act as res judicata to a present action, the parties to the present 
action must be identical to or in privity with the parties in the 
previous action. 

4. Judgments: Parties: Privity. Privity depends upon the relation 
of the parties to the subject matter. Privity implies a relationship 
by succession or representation between the party to the second ac- 
tion and the party to the prior action in respect to the right adjudi- 
cated in the first action. 

5. Judgments: Stockholders: Privity. As a general rule, a stock- 
holder is so in privity with, and represented by, the corporation 
that he is bound by a judgment for or against the corporation inso- 
far as it deals in corporate rights and Habilities and affects the 
stockholders as a body, where it was not obtained by fraud or col- 
lusion, but he is not bound with respect to individual rights and Lia- 
bilities or rights and liabilities which are not common to all the 
stockholders. 


Appeal from the District Court for Douglas Coun- 
ty: THroporeE L. RIcHLineG, Judge. Affirmed. 


Frank Meares, for appellant. 


David A. Johnson, Ronald H. Stave, and Lee H. 
Hamann, for appellee. 


Heard before Wuits, C. J., SPENCER, BosLauGu, 
McCown, CLINTON, BRopKEY, and WHITE, JJ. 
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Waits, C. J. 

In this action, plaintiff seeks to recover from the 
defendant the sum of $20,800. In its amended peti- 
tion plaintiff alleged the following: That it is a cor- 
poration doing business in Nebraska and that de- 
fendant is a resident of Douglas County, Nebraska; 
that plaintiff had filed a previous action in the Dis- 
trict Court for Douglas County, Docket 675, No. 287; 
that the District Court had entered a judgment in 
that action prohibiting the officers, directors, and 
shareholders of the M. T. S. Corporation from being 
directly or indirectly engaged or financially inter- 
ested in the low-cost steak dinner restaurant busi- 
ness within a radius of 25 miles from the location 
where the Bonanza Sirloin Pit was established in 
Council Bluffs, Iowa, and prohibiting the officers, di- 
rectors, and shareholders, for a period of 2 years 
from the date of termination of the franchise agree- 
ment between plaintiff and M. T. S. Corporation 
from engaging, directly or indirectly, in the low-cost 
‘steak dinner restaurant business anywhere in the 
United States without the express consent of Bonan- 
za International; that on May 17, 1974, the officers, 
directors, and shareholders of the M. T. S. Corpora- 
tion were the defendant Robert J. Wakin; that Rob- 
ert J. Wakin, being the shareholder, director, and of- 
ficer of M. T. S. Corporation, had violated the previ- 
ous judgment of the District Court by engaging in a 
low-cost steak dinner restaurant business within a 
radius of 25 miles from the Bonanza Sirloin Pit loca- 
tion in Council Bluffs; and that as a result of defend- 
ant’s violation of the court’s judgment, plaintiff was 
damaged in the sum of $20,800 in nonpayment of 
royalties. 

Defendant filed a motion to dismiss plaintiff’s peti- 
tion which the District Court sustained. The court 
specifically found: (1) That the judgment rendered 
in the action entitled Midwest Franchise Corporation 
v. M. T. S. Corporation in the District Court for 
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Douglas County, Docket 675, No. 287, was res judi- 
cata to plaintiff’s right to bring the present action, 
(2) that the amendment to judgment dated June 2, 
1976 (in the action at Docket 675, No. 287), by which 
the court declared that the officers, directors, and 
shareholders of M. T. S. Corporation should not in 
any capacity, directly or indirectly, be engaged or 
financially interested in the low-cost steak dinner 
restaurant business within a radius of 25 miles from 
the location where Bonanza Sirloin Pit was estab- 
lished in Council Bluffs was null and void because it 
constituted an injunction which operated retrospec- 
tively instead of prospectively; and (3) that the de- 
fendant Robert J. Wakin was not bound by the 
amendment to judgment because he was not a party 
to the previous action. Plaintiff appeals from the 
sustaining of defendant’s motion to dismiss. We af- 
firm the judgment of the District Court. 

Included in the record is a complete copy of the 
transcript of the proceedings at Docket 675, No. 287. 
In that action plaintiff sued Robert J. Wakin and M. 
T. S. Corporation for a declaratory judgment. At- 
tached to its petition was a copy of a Bonanza Sir- 
loin Pit license agreement between plaintiff and M. 
T. S. Corporation. Plaintiff in its petition stated 
“that the Court should construe the contract and 
enter judgment for the amount due for royalties in 
light of the interpretation made of the contract 
relative to royalty payments due, the nature and 
extent and duration thereof.’’ That action was filed 
on May 15, 1974. 

Plaintiff’s petition in that action, as originally 
filed, alleged that Robert J. Wakin was the sole 
shareholder, principal director, officer, and policy- 
maker of M. T. S. Corporation, and that the corpo- 
ration was an extension of Robert J. Wakin indi- 
vidually, his alter ego, agent, and servant, and 
asked that the corporate veil be pierced and that 
Robert J. Wakin be held individually and jointly lia- 
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ble with M. T. S. Corporation on the judgment. De- 
fendants filed a motion to make more definite and 
certain, asking the court to strike plaintiff's allega- 
tions that M. T. S. Corporation was the alter ego of 
Robert J. Wakin and generally to strike all refer- 
ences to Robert J. Wakin individually in the petition. 
The District Court treated this motion as a demur- 
rer, and, after having examined briefs on the issue 
submitted by both sides, granted the motion. Plain- 
tiff subsequently filed an amended petition with Rob- 
ert J. Wakin deleted as a party. 

On March 19, 1976, the District Court entered its 
judgment finding that the effective date of termina- 
tion of the license agreement was May 17, 1974, and 
that royalty payments were due the plaintiff for the 
period February 26, 1974, to July 17, 1975, together 
with interest, in the sum of $5,496.17. M. T. S. Cor- 
poration was enjoined from using any trade names, 
et cetera, indicative of ‘‘Bonanza Sirloin Pit’’ and 
was directed to remove a black bull from its build- 
ing. On June 2, 1976, the court filed its amendment 
to judgment referred to previously. Plaintiff filed 
an appeal in this action with this court but appeared 
and voluntarily dismissed its appeal. The mandate 
of this court, dismissing the appeal, was entered on 
August 5, 1976. This action was filed on August 19, 
1976. 

In Niklaus v. Phoenix Indemnity Co. of New York, 
166 Neb. 438, 89 N. W. 2d 258 (1958), we held: ‘‘ ‘All 
matters in issue in a former action and judicially de- 
termined are conclusively put at rest by a judgment 
therein and may not again be litigated in a subse- 
quent action.’ ’’ In 50C. J. 8., Judgments, § 657, p. 
102, it is stated: ‘‘A judgment on the merits, ren- 
dered in a former suit between the same parties or 
their privies, on the same cause of action, by a court 
of competent jurisdiction, operates as a bar not only 
as to every matter which was offered and received 
to sustain or defeat the claim, but as to every other 
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matter which might with propriety have been liti- 
gated and determined in that action.’”’ See, also, 
Wischmann v. Raikes, 168 Neb. 728, 97 N. W. 2d 551 
(1959); Webber v. City of Scottbluff, 155 Neb. 60, 50 
N. W. 2d 541 (1951). 

‘“‘A judgment is not pleadable in bar of a second 
action unless it is founded on the same identical or 
substantially identical cause of action, and within 
this rule the commonly applied test of identity is 
whether the same evidence would sustain both 
suits.” 50 C. J. S., Judgments, § 648, p. 82. See, 
also, State ex rel. Weasmer v. Manpower of Omaha, 
Inc., 163 Neb. 529, 80 N. W. 2d 580 (1957). 

In order for a previous action to act as res judicata 
to a present action, the parties to the present action 
must be identical to or in privity with the parties in 
the previous action. In Schurman v. Pegau, 136 
Neb. 628, 286 N. W. 921 (1939), we noted: ‘‘ ‘Privity 
depends upon the relation of the parties to the sub- 
ject matter, * * *. Privity implies a relationship by 
succession or representation between the party to 
the second action and the party to the prior action in 
respect to the right adjudicated in the first action.’ ”’ 
In 50 C. J. S., Judgments, § 794, p. 331, the authors 
state: ‘‘As a general rule, a stockholder is so in 
privity with, and represented by, the corporation 
that he is bound by a judgment for or against the 
corporation in so far as it deals in corporate rights 
and liabilities and affects the stockholders as a 
body, where it was not obtained by fraud or collu- 
sion; but he is not bound with respect to individual 
rights and liabilities or rights and liabilities which 
are not common to all the stockholders.”’ 

Application of the above-cited principles to the 
facts in this case conclusively demonstrates that the 
District Court correctly concluded that the previous 
action, Midwest Franchise Corp. v. M. T. S. Corp., 
Docket 675, No. 287, was res judicata as to plaintiff’s 
present action. 
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Defendant, Robert J. Wakin, as a shareholder, of- 
ficer, and director of M. T. S. Corporation is in privi- 
ty with that corporation, defendant in the previous 
action. Plaintiff’s present cause of action is based 
upon the identical factual situation as the previous 
action; namely, the operation of a low-cost steak 
dinner restaurant in alleged violation of a franchise 
agreement between plaintiff and M. T. S. Corpora- 
tion. In the previous action plaintiff originally 
named Robert J. Wakin as an individual defendant, 
but he was dismissed as a party from the action. 
Plaintiff voluntarily dismissed its appeal in that ac- 
tion. 

The District Court also correctly determined that 
the amendment to judgment dated June 2, 1976, in 
the previous action was ineffective as to Robert J. 
Wakin, individually. Wakin was not named as a de- 
fendant in plaintiff's amended petition upon which 
the case was tried and judgment entered, having 
been dismissed from the action previously. 

The judgment of the District Court is correct and 
is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. BOBBY J. DEDMOND, 
APPELLANT. 


267 N. W. 2d 774 
Filed July 19, 1978. No. 41773. 


Motor Vehicles: Licenses and Permits: Evidence: Judgments. An 
authenticated record of a prior judgment ordering the suspension 
of a motor vehicle operator’s license of a defendant with the same 
name is prima facie sufficient to establish identity in a prosecution 
for operating a motor vehicle during a period of suspension of an 
operator’s license, in the absence of any contradictory evidence. 


Appeal from the District Court for Douglas Coun- 
ty: Rupo.pH Trsar, Judge. Affirmed. 


456 NEBRASKA REPORTS [Vot. 201 


State v. Dedmond 


Thomas M. Kenney, Douglas County Public De- 
fender, and Daniel K. Powers, for appellant. 


Paul L. Douglas, Attorney General, Gary P. Buc- 
chino, and Richard M. Jones, for appellee. 


Heard before Wut, C. J., BosLaucuH, McCown, 
CLINTON, BRODKEY, and Wuire, JJ., and Hastinas, 
District Judge. 


McCown, J. 

The defendant was found guilty in the municipal 
court of Omaha of operating a motor vehicle during 
a period in which his operator’s license was sus- 
pended, second offense. He received the mandatory 
sentence of 6 months imprisonment in the county 
jail, and his operator’s license was ordered suspended 
for a period of 2 years. The conviction was affirmed 
by the District Court for Douglas County on appeal, 
and the defendant has appealed to this court. 

‘The defendant was arrested on July 29, 1976, in 
Omaha, Nebraska, and charged with operating a 
motor vehicle during a period of license suspension, 
second offense. He was released on his own recog- 
nizance, failed to appear for trial on August 24, 1976, 
and an arrest warrant was issued, but was not exe- 
cuted until August 2, 1977. He was tried in the mu- 
nicipal court in September 1977. 

The complaint for the offense of July 29, 1976, 
named the defendant as Bobby J. Dedmond, and the 
defendant signed all documents executed by him in 
that name up to and including his appeal to the Dis- 
trict Court. At the trial the prosecution offered into 
evidence copies of suspension orders of the Depart- 
ment of Motor Vehicles. The court sustained de- 
fendant’s objections to admission of the documents 
because they were not signed or certified. Exhibit 3 
was then introduced and received in evidence. Ex- 
hibit 3 is a duly certified and authenticated copy of a 
judgment of the municipal court of Omaha. It shows 
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that Bob J. Dedmond was found guilty of operating a 
motor vehicle during a period of license suspension, 
second offense, on October 3, 1975; that he was sen- 
tenced to 180 days in the county jail; and that his op- 
erator’s license was ordered suspended for a period 
of 2 years from the time of his discharge from cus- 
tody. It also shows that he was committed to jail 
until sentence was satisfied. 

The sole contention on appeal is that exhibit 3 was 
insufficient to prove beyond a reasonable doubt that 
the operator’s license of the defendant was sus- 
pended on July 29, 1976. 

The defendant’s contention is virtually foreclosed 
by the case of State v. Applegarth, 196 Neb. 773, 246 
N. W. 2d 216. In that case we held that an authenti- 
cated record certifying the suspension of an opera- 
tor’s driving privilege is prima facie sufficient to es- 
tablish identity for a person with the same name in 
the absence of any denial or contradictory evidence. 
Under the circumstances here, it borders on the friv- 
olous to contend that a nickname such as ‘‘Bob’”’ and 
its diminutive ‘‘Bobby”’ constitutes a variance suffi- 
cient to raise a reasonable doubt that an individual 
designated by one of those nicknames is not the 
same individual as one designated by the other nick- 
name, when both have the identical middle initial 
and surname. The surname Dedmond is not a usual 
or common name and there is no indication of any 
unusual factors on the issue of identity. Neither is 
there anything to contradict the evidence of identity 
in exhibit 3. 

Technically speaking, the judgment orders the 
suspension of an operator’s license, and the order of 
suspension is executed by the Director of Motor Ve- 
hicles. The defendant asserts that there is no proof 
that the judgment was not appealed from, or was of- 
ficially executed and carried out. The action of the 
Director of Motor Vehicles is a purely ministerial 
act. See Lutjemeyer v. Dennis, 186 Neb. 46, 180 N. 
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W. 2d 679. There is also a presumption that officials 
will carry out their official duties. There is no inti- 
mation anywhere in the record that the judgment 
shown by exhibit 3 was not executed and carried out 
in accordance with its terms. It is obvious that veri- 
fication by a witness on the issue of identity is pref- 
erable. Careful handling and presentation of the 
evidence would have avoided the problem here. 
Nevertheless, the record supports a holding that an 
authenticated record of a prior judgment ordering 
the suspension of a motor vehicle operator’s license 
of a defendant with the same name is prima facie 
sufficient to establish identity in a prosecution for 
operating a motor vehicle during a period of suspen- 
sion of an operator’s license, in the absence of any 
contradictory evidence. See State v. Mullis, 81 Wis. 
2d 454, 260 N. W. 2d 696. 
The judgment of the District Court is affirmed. 
AFFIRMED. 


FRANK B. LIENEMANN ET AL., APPELLANTS, IMPLEADED 
WITH GEORGE LIENEMANN, APPELLEE, Vv. HERMAN 
LIENEMANN ET AL., APPELLANTS, IMPLEADED WITH 

Rose LIENEMANN ET AL., APPELLEES. 
268 N. W. 2d 108 


Filed July 19, 1978. No. 41851. 


1. Partition: Attorney’s Fees: Referee’s Fees. In a partition ac- 
tion, attorney’s fees and reasonable referee’s fees shall be taxed as 
costs in the proceedings. 

2. Partition: Attorney’s Fees. Attorneys for the plaintiff in a parti- 
tion action shall be entitled to all awarded fees where the shares 
conferred by the judgment, and all encumbrances acted upon by 
plainuct, are accurately pleaded in his original petition. 

: Fees shall be divided among the attorneys of rec- 

ord who shall have filed pleadings upon which any of the findings in 

a judgment of partition are based. 

4. Leases: Leasehold Improvements: Property. Improvements 
made while a party is in possession of premises under a lease 
which does not grant the right of reimbursement are not reimburs- 
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able to him. The general rule that improvements which become a 
part of the real estate may not be removed and do not become the 
property of the lessee is applicable in the absence of agreement, 
express or implied, or a statute indicating otherwise. 


Appeal from the District Court for Sarpy County: 
RoNALD E. ReaGan, Judge. Reversed and remanded 
with directions. 


Dixon G. Adams, for appellants Frank Lienemann 
et al. 


Jeffrey B. Farnham, for appellants Herman Lien- 
emann et al. 


L. J. Tierney and T. J. Stouffer of Cassem, Tier- 
ney, Adams, Gotch & Douglas, for appellee George 
Lienemann. 


E. Dean Hascall, referee, pro se. 


Heard before Wutrr, C. J., SPENCER, BOSLAUGH, 
McCown, CiinTon, BropKkey, and Wuirs, JJ. 


Waite, C. Tuomas, J. 

This is the second appearance of this case before 
this court. In Lienemann v. Lienemann, 197 Neb. 
449, 249 N. W. 2d 902, this court held that the District 
Court for Sarpy County was without jurisdiction af- 
ter final adjournment of a term to vacate its original 
order. 

The original order determined that a trust had 
been terminated, directed partition, and appointed a 
referee. A mandate was issued directing the Dis- 
trict Court for Sarpy County to proceed in accord- 
ance with the opinion. 

A sale previously having been held and confirmed 
and no objection having been made to the terms of, 
or the price received at, the sale, there remained a 
number of matters for the District Court to deter- 
mine. They are as follows: (1) The application of 
plaintiff-appellee George Lienemann for reimburse- 
ment for improvements allegedly made to the sub- 
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ject land during the time of his occupancy; (2) the 
application of the defendant-appellant Herman Lien- 
emann for an accounting of rents allegedly due from 
the persons who had occupied the premises, Frank 
and George Lienemann; (3) the application of plain- 
tiff-appellant Frank Lienemann requesting reim- 
bursement for money paid to obtain an abstract of 
the property; and (4) the applications of the referee 
for fees and of defendant-appellant Herman Liene- 
mann for attorney’s fees in the partition action. We 
shall discuss the matters in reverse order. 

The District Judge, over objection, proceeded to 
take extended evidence, much of it in response to 
subpoenas issued on his own motion and subject to 
examination conducted by the judge himself. With 
respect to the precise issue previously determined 
finally in Lienemann v. Lienemann, supra, i.e., 
whether the trust had terminated in 1968, the judge 
apparently sought to point out to this court the error 
in its previous determination. Apparently the Dis- 
trict Court concluded that the subject of the dissolu- 
tion of the trust was still an open question. It was 
not. Objections to all such evidence were proper 
and should have been sustained. 

The Lienemann land was sold at the sale for 
$740,000. In the proceeding for the allowance of 
fees, the District Judge allowed the attorney for the 
plaintiffs $1.01 and the referee, a fee of $30,000. Sec- 
tion 25-21,108, R. R. S. 19438, provides in part: ‘‘If, in 
the proceedings in partition, judgment shall be en- 
tered directing partition, * * * the court shall, after 
partition or after the confirmation of the sale and 
the conveyance by the referee, determine a reasona- 
ble amount of fees to be awarded to the attorneys of 
record in the proceedings, which amount shall be 
taxed as costs in the proceedings. * * * The court 
shall also determine and tax as costs a reasonable 
fee for the referee.’’ The record discloses that the 
estimates of the customary fees received by attor- 
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neys in the judicial district of which Sarpy County is 
a part, including some allowed by the presiding 
judge himself, are in the range of 6 percent to 74% 
percent of the total sale. Generally, two-thirds of 
this amount goes to the attorney of record and one- 
third to the referee. The fee allowed to the referee 
in this case is approximately 4 percent of the total 
sale price. 

It is obvious from a reading of the record that the 
trial court was of the opinion that the attorney for 
the plaintiffs had somehow breached his duty in one 
or more of the following respects: (1) In failing to 
conclude that the trust was somehow still in exist- 
ence and in bringing the partition action in the first 
place; (2) in failing to advise all the beneficiaries of 
the trust that there was an alternative to a sale by 
auction; and (3) in agreeing with the attorney for 
one of the parties, also an appellant in this case, that 
he would receive 30 percent of any fee allowed plain- 
tiffs’ attorney subject to the approval of the court. 

It will be necessary for the resolution of all the is- 
sues to have some background. The father of the 
parties in this case, August Lienemann, was the 
original owner of the subject land. George Liene- 
mann occupied the farm in March 1950 at his fa- 
ther’s request. He occupied the farm continuously 
from 1950 to April 1976. George and Frank farmed 
the land as tenants of August Lienemann until the 
establishment of a trust on March 2, 1963. The trust 
existed from March 2, 1963, until it terminated by its 
own terms on March 2, 1968. The land was con- 
veyed to Frank Lienemann as trustee for the use 
and benefit of himself and his four brothers and a 
sister. The trust provided that George and Frank 
were to continue to farm the land on the same basis 
as previously; George and Frank received three- 
fifths share of the profits while the remaining two- 
fifths share went to August, and later to the trust. 
The partition action was commenced when one of 
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the Lienemann children, Herman, decided he wanted 
to sell his share of the land. The remaining children 
sought to retain the land as a whole. This resulted 
in a partition action being filed against Herman. 
The improvements, of a value of $25,000, for which 
George seeks recovery, were largely, if not exclu- 
sively, made during the period of his tenancy as dis- 
tinguished from his period of ownership. The im- 
provements consisted of the erection of buildings, 
planting of shelter belts, and extended improve- 
ments to the dwelling house on the premises which 
he occupied for 26 years without charge for rent. 
The only evidence with respect to compensation 
therefor was that given by George himself who 
quotes his father August as saying: ‘‘Go ahead if 
you want to. It will all be yours, anyway, some- 
day.’’ According to the terms of the lease, George 
was never charged for rent, nor were he and Frank 
charged for any rent for use of certain pasture land 
on the premises or for the use of the cornstalks for 
grazing cattle after harvest. It is not contended that 
payment for either the use of the premises or of the 
dwelling house and the farm buildings or for the use 
of the pasture and cornstalks were ever contem- 
plated in the original occupancy of George and 
Frank while the land was under their father’s own- 
ership, nor is there any evidence of any subsequent 
agreement in which any such conditions were im- 
posed. It is settled law in Nebraska that improve- 
ments made while a party is in possession of prem- 
ises under a lease which does not grant the right of 
reimbursement are not reimbursable to him. See, 
Smith v. Kober, 108 Neb. 768, 189 N. W. 377; Blom- 
quist v. Board of Educational Lands & Funds, 170 
Neb. 741, 104 N. W. 2d 264. The general rule that im- 
provements which become a part of the real estate 
may not be removed and do not become the property 
of the lessee is applicable in the absence of agree- 
ment, express or implied, or a statute indicating 
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otherwise. See State v. Bardsley, 185 Neb. 629, 177 
N. W. 2d 599. 

Counsel for the plaintiff-appellee George acknowl- 
edges the rule cited above but nevertheless urges us 
to follow the principle announced in Atkins v. 
Schmid, 129 S. W. 2d 412 (Tex. Civ. App., 1939). In 
that case the son entered in possession of a mother’s 
real estate, made valuable improvements thereon, 
and occupied the same for himself and his family. 
The Texas court held: ‘‘* * * since the mother 
owned the land throughout, and allowed W. H. 
Atkins to establish his home thereon, and, at her 
death, he, having acquired an interest in her estate 
as a co-tenant in the whole, was, we think, clothed 
with the right, when the time for partition came, to 
have allotted to him in the division, the particular 
portion of the land improved by him and claimed as 
his home.’’ We decline to do so in this case. 

The improvements erected on the premises were 
primarily for the benefit of the occupants them- 
selves. They were not made under any claim of 
compensation. Obviously the lease terms were un- 
der favorable consideration since the evidence indi- 
cated that, as pointed out above, substantial 
amounts of pasturage were reserved rent-free to the 
tenants. No rental was charged on the occupancy of 
the dwelling house or the use of the forage after har- 
vest. We acknowledge that in a particular case 
equitable principles might require us to make allow- 
ances for improvements made by a tenant during 
the term of his lease in contemplation of his status 
as a prospective heir when he does not inherit the 
property and is not compensated in a partition ac- 
tion, viz., the other heirs. This is not such a case. 

Defendant-appellant Herman further suggests that 
the beneficiaries of the trust are entitled to an ac- 
counting from the trustee and from the occupiers 
George and Frank for the reasonable value of the 
cornstalks, the value of the home and farmstead oc- 
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cupied, and for the value of pasture for which they 
were not charged rent as tenants. This contention 
has no merit. As pointed out above, there was no 
agreement providing that George and Frank pay 
such rent. The fact of the nonpayment of rent for 
the three items mentioned above was well known to 
each and every one of the beneficiaries of the trust. 
It was a continuation of a relationship between Au- 
gust and his sons-tenants and, as such, was acceded 
to by the parties. Each and every year a full and 
complete accounting of the total rentals was made 
by the trustee and a distribution made by the trustee 
to the beneficiaries; the checks were accepted and 
cashed, and no protests were made with respect to 
the lease arrangement. The defendant-appellant 
Herman is in no position to now question the ar- 
rangements to which he voluntarily acceded. 

The defendant-appellant Herman complains of the 
allowance by the trial court of a reimbursement to 
Frank, an appellant, for reimbursement in the 
amount of $5,000 to an attorney, John Samson. Sam- 
son had demanded the sum as a prerequisite to re- 
linquishing the abstract of the land. There was no 
obligation. Frank did not consult the other parties 
prior to paying the $5,000. He testified that John 
Samson had rendered no legal service for him as 
trustee or in his individual capacity, but that the sole 
claim for reimbursement was due to services al- 
legedly rendered for August Lienemann. At the 
time of the payment of the $5,000, August Lienemann 
was deceased; and his estate had been fully admin- 
istered and the time for filing claims had presum- 
ably expired. The court held that the advance of 
$5,000 was of substantial value to the partition estate 
and therefore Frank was entitled to reimbursement. 
To what extent or how this enhanced the sale is not 
clear from the testimony. The burden of proving 
such fact is on the party asserting it, Frank Liene- 
mann. There is no evidence to suggest what the 
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services were and how they contributed to the value 
of the estate. We conclude that the court was in er- 
ror and that the burden of proving the matter had 
not been met. 

Apart from the already disposed of dispute with 
respect to the termination of the trust, we are unable 
to conclude on what basis the trial court determined 
that an adequate fee should not be provided for the 
plaintiffs’ attorney. Substantial offers and counter- 
offers were made with respect to negotiations for, 
and purchase of, shares of the various heirs, none of 
which met with success. The right of plaintiffs- 
appellants to commence an action in partition is not 
questioned. They have no complaint. On what ba- 
sis the trial court concluded that it knew what was in 
the best interests of all the parties to the partition 
action rather than the attorney for the plaintiffs and 
the parties themselves is not clear. No reason ex- 
ists for the failure to grant an adequate attorney’s 
fee. 

We also cannot find any reason to condemn the 
agreement by Dixon Adams, counsel for the plain- 
tiffs-appellants, and Jeffrey Farnham, counsel for 
defendant-appellant Herman, concerning a division 
of a prospective fee in partition when the same ap- 
pears to have been disclosed fully to the parties and 
was dependent on court approval. The purpose of 
the agreement was a compromise so that the plain- 
tiff-appellee George would not require a separate ex- 
penditure of fees in order to protect his interests. 

The agreement had a statutory basis. Section 25- 
21,108, R. R. S. 1948, provides for a division of attor- 
ney’s fees in a partition action: ‘‘If the shares con- 
firmed by such judgment and the existence of all en- 
cumbrances of which the plaintiff had actual or con- 
structive notice were accurately pleaded in the orig- 
inal petition of the plaintiff, such fees for the attor- 
ney shall be awarded entirely to the attorney for the 
plaintiff; otherwise, the court shall order such fees 
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for the attorneys to be divided among such of the at- 
torneys of record in the proceedings as shall have 
filed pleadings upon which any of the findings in the 
judgment of partition are based.’’ The evidence 
shows the amended petition formed the basis of the 
partition order. The amended petition was the re- 
sult of negotiations between Dixon Adams and Jeff- 
rey Farnham and reflected the decision of all the 
Lienemann parties to proceed with partition. Jeff- 
rey Farnham in this way made a contribution to the 
partition order. The agreement was no more than 
Adams’ recognition of Farnham’s claim and a stipu- 
lation that Adams had no objections to Farnham’s 
receiving 30 percent of court-awarded attorney’s 
fees. The share Farnham would receive remained 
in the discretion of the trial court. - 

The evidence further shows that Frank Liene- 
mann’s attorney, Dixon Adams, performed all the 
services for the referee, and the pleadings estab- 
lished the shares. Valuable service was also ren- 
dered by Jeffrey Farnham, the attorney for Herman 
Lienemann, especially with respect to correcting the 
description of the land and securing adequate sur- 
veys by which the amount of the acreage ultimately 
subject to partition was materially enhanced. 

Therefore, the judgment of the District Court is 
modified as follows: The plaintiffs’ attorney Dixon 
Adams shall receive a fee of $22,500 for his services 
in the District Court and in this court, and the 
referee’s fee shall be reduced to $11,250. The claim 
of Frank Lienemann for reimbursement for sums 
paid to John Samson is denied as is the claim of 
George Lienemann for reimbursement for improve- 
' ments made on the premises during his occupancy 
as a tenant. The request for an accounting by the 
trustee for allegedly unpaid rent due and owing by 
Frank and George Lienemann is likewise denied. 
The judgment is reversed and the cause remanded 
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with directions to enter orders in conformity here- 
with. 
REVERSED AND REMANDED WITH 
DIRECTIONS. 


WILuiaM H. SMITH ET AL., APPELLEES, V. OTTO A. 
LUTTMAN ET AL., APPELLANTS. 
268 N. W. 2d 431 
Filed July 26, 1978. No. 41561. 


Appeal from the District Court for Platte County: 
JoHN C. WHITEHEAD, Judge. Affirmed. 


Baker, Tessendorf, Milbourn & Fehringer, for ap- 
pellants. 


Noyes W. Rogers of Walter, Albert, Leininger & 
Grant, for appellees. 


Heard before Wirz, C. J., BosLaucH, McCown, 
CLINTON, and BRopDKEY, JJ., and FAHRNBRUCH, District 
Judge. 


The judgment herein is affirmed by a divided 
court. 
AFFIRMED. 


LEANNE M. KREMER, APPELLEE, V. SHERYL BLACK, 
APPELLANT. 
268 N. W. 2d 582 


Filed July 26, 1978. No. 41573. 


1. Criminal Conversation: Damages. In the absence of evidence of 
some special element of damage for which the law provides a 
specific means of measurement, it is the general rule that in an ac- 
tion for criminal conversation damages are incapable of precise 
measurement and there is no fixed rule for determining the amount 
thereof. 

2. Criminal Conversation: Juries. The jury, in an action for crim- 
inal conversation, may consider the actual misconduct of defend- 
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ant, the social relations of the parties, the existence of or lack of 
affection between the spouses, the destruction of the plaintiff's 
home and happiness, and the pecuniary situation of the parties. 

3. Criminal Conversation: Damages: Verdicts: Juries. In an 
action for criminal conversation, the courts will seldom interfere 
with the finding of the jury, for the reason that there is no method 
of determining exactly the proper pecuniary compensation which 
should be awarded. 

Appeal from the District Court for Douglas County: 
TuHeEopoRE L. Ricuiine, Judge. Affirmed. 


Donald H. Bowman and Michael O. Johanns of 
Peterson, Bowman, Larsen & Swanson, for appel- 
lant. ; 


Charles I. Scudder, for appellee. 


Heard before Wuits, C. J., BosuaucuH, McCown, 
CLINTON, BRODKEY, and WuHiITE, JJ., and FAHRNBRUCH, 
District Judge. 


Waits, C. J. 

The plaintiff, Leanne M. Kremer, recovered a 
judgment in the sum of $10,000 on a cause of action 
for criminal conversation, and defendant Sheryl 
Black appeals. Summarized, the defendant con- 
tends that the court should judicially abolish the 
cause of action for criminal conversation; that there 
was prejudicial error in the admission of testimony 
as to the financial ability of the defendant; and that 
the verdict is excessive. We reject the contentions 
of the defendant and affirm the judgment of the Dis- 
trict Court. 

Since no question as to the sufficiency of the evi- 
dence has been raised, a brief background statement 
of the essential facts is all that is necessary for a de- 
termination of the issues presented. The plaintiff 
wife met Donald Kremer early in 1975. They were 
married on February 14, 1976. The evidence shows 
that the plaintiff and Donald Kremer began having 
trouble and physically separated about July 21, 
1976. The petition for dissolution of the marriage 
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was instituted by Donald Kremer, plaintiff’s hus- 
band, on August 16, 1976, and the decree of dissolu- 
tion was entered in the District Court for Douglas 
County, Nebraska, on March 1, 1977. The evidence 
supports the conclusion that during the whole period 
of the marriage and the courtship in 1975, the plain- 
tiff and Kremer had numerous difficulties and 
fights, and temporary separations, but would be- 
come reconciled and continue their relationship. 
The defendant’s testimony is that she began staying 
with Kremer in the second week of August 1976, 
after the physical separation of the parties, but be- 
fore the petition for dissolution of the marriage had 
been filed by Kremer. In the period following the 
separation and the filing of the action for dissolution, 
the defendant and Kremer lived together. Sexual 
relationships between them were admitted. There 
was further testimony as to the financial condition of 
the plaintiff and plaintiff’s former spouse, which will 
be referred to later in this opinion. 

On appeal the defendant assigns as error that the 
court failed to instruct the jury that the elements of 
malice, intent, and causation must be proved to 
allow recovery for criminal conversation. The de- 
fendant concedes that these are not elements of the 
action, and cites no authority to support this precise 
contention. She concedes that there is a lack of de- 
fenses, once sexual intercourse is proven with the 
extramarital defendant prior to the termination of 
the marriage. Also conceded is that damages in all 
cases are presumed and that no fixed rule exists for 
their measurement. See Breiner v. Olson, 195 Neb. 
120, 237 N. W. 2d 118 (1975). 

The defendant’s argument is, in fact, a spirited at- 
tack against the existence of the common law action 
of criminal conversation, and a plea to this court for 
the judicial abolition of the action. It is true that 11 
states have by statute eliminated criminal conversa- 
tion as a cause of action. The defendant strongly 
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argues, on policy grounds, the propriety of permit- 
ting such an action where, as here, the plaintiff’s 
own husband is the seducer of the defendant. She 
urges, and finds support in critical law reviews, it 
should be a defense that the plaintiff and her spouse 
were separated at the time the acts complained of 
occurred. She also argues the reasoning developed 
at common law behind stripping a defendant of all 
defenses to an action in criminal conversation, save 
the plaintiff’s consent, no longer, under present 
social conditions, merits endorsement. The defend- 
ant argues that due to the presumption of damages 
in criminal conversation, and the presence of emo- 
tional and moral indignation, the awards of damages 
tend to be punitive in nature and bear no real rela- 
. tion to pecuniary loss. 

The common law is well settled that the sexual re- 
lation of marriage is one that must be maintained in- 
violate for the well-being of society. The law 
protects the right of one spouse to have exclusive 
marital intercourse with the other. Whenever a 
third person commits adultery with either spouse, 
he or she commits a tortious invasion of the rights of 
the other spouse, from which a cause of action for 
criminal conversation arises. See 41 Am. Jur. 2d, 
Husband and Wife, § 476, p. 402. 

The defendant would have us reexamine the dif- 
ferent conflicting policy considerations involved, and, 
in effect, abolish the cause of action for criminal 
conversation as it presently exists. The answer to 
that is simply that this court has consistently upheld 
a spouse’ right of recovery for criminal conversa- 
tion. Two of these cases are quite recent. White v. 
Longo, 190 Neb. 708, 212 N. W. 2d & (1973); Breiner 
v. Olson, supra, (1975); Hansen v. Strohschein, 178 
Neb. 367, 133 N. W. 2d 598 (1965); Smith v. Meyers, 
52 Neb. 70, 71 N. W. 1006 (1897). See, also, The Case 
for Retention of Causes of Action for Intentional] In- 
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terference with the Marital Relationship, 48 Notre 
Dame Lawyer 426 (1972). 

The defendant, in effect, asks this court to judi- 
cially legislate the cause of action for criminal con- 
versation out of existence. The merit of defendant’s 
argument is a question properly for the Legislature 
and it is the appropriate forum for a decision to 
abolish the cause of action. Under the fundamental 
principle of the division of powers in our govern- 
ment, judicial intrusion and investigation into social 
policy-making areas is forbidden. The authority 
that the defendant’s research reveals illustrates the 
problem. Defendant, in effect, calls on this court to 
define and strike the balance on the volatile moral 
issues involved. Even a minimum of judicial re- 
straint would indicate that the Legislature is the 
proper forum for relief, if such is advisable. We re- 
ject the contention that the cause of action for 
criminal conversation should be abolished. 

The defendant argues the District Court erred in 
admitting evidence relating to the financial standing 
of the plaintiff and her former spouse. The plaintiff 
offered into evidence exhibit 2, which consists of 
handwritten notations of deposits in her checking ac- 
count from January 17, 1975, to August 19, 1976. Ad- 
ditionally, the plaintiff offered into evidence copies 
of her bank statements covering approximately the 
same period. The plaintiff also testified as to her in- 
come and Donald Kremer’s income during the time 
they lived together. It is noted that there is no con- 
tention here there was an attempt to introduce in 
evidence the assets of or the capacity of the. de- 
fendant to respond to damages. In the recent case 
of Breiner v. Olson, supra, this court stated as fol- 
lows: ‘‘In the absence of evidence of some special 
element of damage for which the law provides a spe- 
cific means of measurement, it is the general rule 
that in an action for criminal conversation damages 
are incapable of precise measurement and there is 
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no fixed rule for determining the amount thereof.”’ 
(Emphasis supplied.) Furthermore, in Breiner v. 
Olson, supra, this court specifically held, in deter- 
mining the validity of an instruction in a criminal 
conversation case, that the jury could consider: ‘‘* * 
* the actual misconduct of defendant, the social rela- 
tions of the parties, the existence of or lack of affec- 
tion between the spouses, the destruction of plain- 
tiff’s home and happiness, and the pecuniary situa- 
tion of the parties; and it has been held that the 
damages recoverable are fair compensation to 
plaintiff for the wrong so done him or her * * *,”’ 
(Emphasis supplied.) There is no merit to this con- 
tention. 

The third assignment of error is that a new trial 
should be granted due to the excessiveness of the 
damages which, it is contended, were clearly 
awarded due to the passion and prejudice on the 
part of the jury. The defendant cites only one Ne- 
braska case, Breiner v. Olson, supra. In that case, 
this court made the general statement that a jury 
verdict in a criminal conversation action should be 
set aside as excessive only where it clearly appears 
that the award was the result of passion and prej- 
udice on the part of the jury. We observe in the 
Breiner case, in which the evidence was substan- 
tially similar to the present case, this court sus- 
tained a judgment in the sum of $25,000. In that 
case there was proof of only one act of intercourse, 
and no direct evidence of pecuniary damage, and, as 
here, the jury returned a verdict for the defendant in 
the accompanying action for alienation of affection. 
In White v. Longo, supra, a recent case, this court 
. approved a verdict for $12,500 for criminal conversa- 
tion. In the latter case, it is significant that the 
parties were physically separated long before the 
action was brought. 

We point out that in the present case the marriage 
between the plaintiff and her spouse lasted 13 
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months. There is testimony to support that it was a 
‘good marriage during extended periods of time in 
this period. They had reconciled their disputes 
many times before. The plaintiff’s spouse moved 
out of their home and into the home of the defendant 
at the beginning of August 1976. He did not initiate 
an action for divorce until August 16, 1976. There is 
evidence to support the finding that the plaintiff at- 
tempted in numerous ways to convince her spouse to 
return to their family home during this period of 
time, all to no avail. The evidence does sustain the 
finding that the act of criminal conversation oc- 
curred before the petition for dissolution of the mar- 
riage was actually filed. In Hansen v. Strohschein, 
supra, this court held that a verdict of $5,000 was not 
excessive in a criminal conversation action because 
it fell within the rule announced in Baltzly v. 
Gruenig, 127 Neb. 520, 256 N. W. 4 (1934), which 
stated: ‘Courts will seldom interfere with the find- 
ing of the jury in such actions, for the reason that 
there is no method of determining exactly the proper 
pecuniary compensation which should be awarded.”’ 

We have examined the contentions of the defend- 
ant and find they are without merit. The judgment 
of the District Court is correct and is affirmed. 

AFFIRMED. 

McCowr, J., dissenting. 

The majority opinion perpetuates the anachronis- 
tic common law cause of action for criminal conver- 
sation with all its traditional legal rules and bound- 
aries upon the ground that ‘‘this court has consist- 
ently upheld a spouse’ right of recovery for criminal 
conversation.”’ 

The majority opinion proceeds upon two assump- 
tions. It assumes first that the rules of law relating 
to a common law cause of action for criminal con- 
versation cannot or should not be altered or modi- 
fied but, instead, assumes that the common law 
cause of action for criminal conversation with all its 
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traditional interpretations must either be completely 
retained or completely abolished. The second as- 
sumption is that only the Legislature can alter, 
amend, or abolish a common law cause of action for 
criminal conversation, and that any judicial attempt 
to alter common law rules which courts have tradi- 
tionally applied to a cause of action for criminal con- 
versation is a usurpation of legislative authority and 
a forbidden intrusion into ‘‘social policy-making 
areas.”’ 

At the time the common law cause of action for 
criminal conversation arose, divorce was virtually 
unknown, and the lack of defenses to the action re- 
flected the then current attitude of society toward 
adultery and sexual misconduct, as well as the fact 
that married women had almost no legal rights. 
Since the passage of married women’s property acts 
in this country the cause of action is now equally 
available to husbands and wives, but the defenses to 
a cause of action for criminal conversation, unlike 
the defenses to other common law causes of action 
for intentional interference with the marital relation- 
ship, remain almost nonexistent. In essence, a com- 
mon law cause of action for criminal conversation is 
established by proving sexual intercourse with a 
married person, and general damages are presumed 
without proof of actual damage. Once a single act of 
intercourse with a married person is proved, the only 
defense at common law is the consent of the 
aggrieved spouse. It is no defense to an action for 
criminal conversation that the defendant did not 
know the other person was married, nor that the 
married person misrepresented himself or herself to 
be unmarried. 

As late as 1949, the Supreme Court of Pennsyl- 
vania said: ‘‘A man who has sexual relations with a 
woman, not his wife, assumes the risk that she is 
married. Even her misrepresentation that she is 
single affords the offender no defense to liability for 
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criminal conversation.’’ Antonelli v. Xenakis, 363 
Pa. 375, 69 A. 2d 102. 

Virtually all legal writers in the modern era agree 
that the common law cause of action for criminal 
conversation has afforded a fertile field for black- 
mail and extortion by means of manufactured suits, 
and that even genuine actions are more frequently 
than not brought with purely mercenary or vindic- 
tive motives, and that damages recovered are usu- 
ally large and punitive. See, Prosser, Law of Torts 
(4th Ed.), § 124, at p. 887; Criminal Conversation: 
Civil Action for Adultery, 25 Baylor L. Rev., p. 495; 
The Case for Retention of Causes of Action for Inten- 
tional Interference with the Marital Relationship, 48 
Notre Dame Lawyer, p. 426. 

As a result of the injustice inherent in the tradi- 
tional common law action and the consequent 
abuses, approximately a dozen states have abolished 
the cause of action for criminal conversation by stat- 
ute, and Pennsylvania has now abolished the cause 
of action by judicial decision. See Fadgen v. Lenk- 
ner, 469 Pa. 272, 365 A. 2d 147 (1976). 

The more persuasive view, however, is that the 
_ marital relationship should be protected in those 
cases of serious and genuine wrong, and that the 
preferable method of accomplishing that result is by 
altering the rules governing the common law action 
for criminal conversation rather than by abolishing 
the cause of action entirely. See, Prosser, Law of 
Torts (4th Ed.), § 124, at p. 888; 48 Notre Dame 
Lawyer, at p. 433. 

A cause of action for criminal conversation ought 
to be treated in the same fashion as the other 
common law causes of action for intentional inter- 
ference with the marital relationship. An intention 
to interfere with a marital relationship should not be 
presumed where the defendant does not know, or 
have reason to know, that the other individual is 
married, or has been actively misled into believing 
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the other individual was unmarried. Such facts 
should constitute a complete defense to an action for 
the intentional tort of criminal conversation. 

The other major injustice perpetuated by continu- 
ing the traditional cause of action for criminal con- 
versation is in the area of damages. At the time the 
cause of action for criminal conversation arose, 
great and substantial damage was presumed to 
result to any marital relationship without proof of 
specific damage, no matter what the kind and 
quality of the marriage may have been. Blackstone 
reported in 1768 that ‘‘damages recovered are usu- 
ally very large and exemplary.’’ 2 Cooleys, Black- 
stone Commentaries, at p. 140. The fact that the 
husband and wife were separated, or that the mari- 
tal relationship had been completely and perma- 
nently breached before the sexual misconduct oc- 
curred, was generally immaterial, not only on the is- 
sue of defenses but on the issue of damages. 

In this century courts in this country have gen- 
erally permitted the introduction of evidence of 
complete and permanent separation and evidence of 
the quality of the particular marital relationship, but 
have restricted the consideration of such evidence 
by the jury solely to the issue of damages. At the 
same time, most courts have held that after a com- 
plete and permanent breach of a marital relation- 
ship, as by separation, there can be no liability, and 
hence no damages, for enticement, harboring, or 
alienation of affections. See Prosser, Law of Torts 
(4th Ed.), § 124, at p. 878, footnote 15 and cases there 
cited. Meanwhile juries in criminal conversation 
cases continue to return very large verdicts reflect- 
ing exemplary and punitive awards. It should be 
the rule that when the conduct which forms the basis 
for an action for criminal conversation occurs after 
a permanent separation of the plaintiff and his or 
her spouse, and a decree of divorce follows, dam- 
ages for criminal conversation, at most, should be 
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restricted to nominal damages, in the absence of 
proof of special damages. 

The case at bar is an obvious one for the applica- 
tion of these two rules. The plaintiff and her hus- 
band had both been married before. They lived to- 
gether before this marriage, and there was evidence 
that both of them had been involved in extra-marital 
affairs. The marriage was a stormy one at best, 
and they actually lived together after the marriage 
for a period of a little more than 5 months. They 
permanently separated on July 21, 1976. Petition for 
dissolution of the marriage was filed on August 16, 
1976, and the divorce decree was entered on March 
1, 1977. There was substantial evidence that the re- 
lationship between the defendant and the plaintiff's 
husband had its inception after the permanent sepa- 
ration of the plaintiff and her husband. The plain- 
tiff’s husband was clearly the aggressor, and it is 
undisputed that he told the defendant his marriage 
was at an end and definitely over. The jury obvi- 
ously accepted that version of the facts since it 
found in favor of the defendant on the cause of action 
for alienation of affections. 

Under the instructions, which followed the old 
common law rules, the jury was nevertheless 
allowed to bring in a verdict for general damages of 
$10,000 with an almost complete lack of evidence in 
the record as to pain, suffering, injury to health, 
degradation, or humiliation suffered by the plaintiff. 
It should also be pointed out that in Nebraska puni- 
tive or exemplary damages are not ordinarily al- 
lowed. 

In addition, the jury was permitted to consider ex- 
tensive evidence as to the financial standing not only 
of the plaintiff and the defendant but of the plain- 
tiff’s former husband, who was not even a party to 
the action. The defendant attempted to offer into 
evidence the decree of divorce. The offer was 
denied, although the court did allow the parties to 
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stipulate that a divorce decree was entered on 
March 1, 1977. 

The majority opinion in this case refuses to abro- 
gate or modify the common law cause of action for 
criminal conversation upon the ground that ‘‘this 
court has consistently upheld a spouse’ right of re- 
covery for criminal conversation.’’ The cause of ac- 
tion for criminal conversation was of judicial origin 
and the rules as to defenses and damages were and 
are court-made rules. An unjust or irrational 
principle or rule of law should not be allowed to per- 
sist on the hollow ground that changing an anti- 
quated rule is a job for the Legislature. See 16 Kan. 
Li. Rev. 265, at p. 278. 

Section 49-101, R. R. S. 1948, provides: ‘‘So much 
of the common law of England as is applicable and 
not inconsistent with the Constitution of the United 
States, with the organic law of this state, or with any 
law passed or to be passed by the Legislature of this 
state, is adopted and declared to be law within the 
State of Nebraska.”’ 

In State ex rel. Johnson v. Tautges, Rerat & 
Welch, 146 Neb. 439, 20 N. W. 2d 232, this court held: 
“‘The courts have the power to modify the common 
law, adopting such of its principles as are applicable 
and rejecting such others as are inapplicable. * * * 
No rule of the common law could survive the reason 
on which it was founded. It needed no statute to 
change it but abrogated itself.’’ 

Citation of authority should not be required to es- 
tablish that the common law cause of action for 
criminal conversation is of judicial or common law 
origin, and that this court has power to modify it in 
the absence of legislative action to the contrary. As 
this court said in Brown v. City of Omaha, 183 Neb. 
430, 160 N. W. 2d 805, a case dealing with govern- 
mental immunity from common law tort liability: 
‘‘Both the Legislature and this court have power to 
act to change the doctrine and it may well be that 
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the Legislature will have the ultimate word. This 
would seem to be a poor reason to avoid the court’s 
obligation to modify the common law to serve the re- 
quirements of justice in a modern society. We 
ought not to thrust upon the Legislature the sole re- 
sponsibility for injustice on the ground that, ‘Thus it 
was said in the reign of Henry IV,’ nor even on the 
ground that any change would constitute the tradi- 
tionally condemned heresy of judicial legislation.’’ 

The common law cause of action for criminal con- 
versation, under its traditionally accepted rules, is 
an anachronism in the world of today. It should be 
modified to protect the sanctity of the genuine home 
and marital relationship, but its injustices should not 
be continued for the benefit of mercenary or vindic- 
tive spouses simply because our previous decisions 
have followed the traditional rules for a very long 
time. Justice should not be so readily sacrificed on 
the altar of stare decisis. 

In the case now before us the verdict of the jury 
was punitive, and the punishment was directed at 
the wrong person. Under the suggested modifica- 
tions of the common law cause of action for criminal 
conversation, and the circumstances of this case, 
the judgment should be modified by reducing it to a 
nominal amount. 

Waite, C. Tuomas, J., joins in this dissent. 


GERALD L. MORRIS, APPELLANT AND CROSS-APPELLEE, 
v. MARGARET A. MORRIS, APPELLEE AND 
CROSS-APPELLANT. 

268 N. W. 2d 431 


Filed July 26, 1978. No. 41576. 


1. Divorce: Alimony: Parent and Child. When dissolution of a 
marriage is decreed, the court may order payment of such ali- 
mony by one party to the other and division of property as may 
be reasonable, having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions to the mar. 
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riage by each party, including contributions to the care and educa- 
tion of the children, and interruption of personal careers or educa- 
tional opportunities, and the ability of the supported party to 
engage in gainful employment without interfering with the inter- 
ests of any minor children in the custody of such party. 

2. Divorce: Alimony. The fixing of the amount of alimony in each 
case rests within the sound discretion of the trial court. 

3. Divorce: Property Settlement Agreements: Appeal and Error. 
On appeal, a party to a divorce proceeding cannot ordinarily suc- 
cessfully assert error in a property division requested and obtained 
by him in the trial court. 

4. Divorce: Child Support: Due Process. Allowances for child sup- 
port are not final but are subject to modification when required, 
after notice and hearing. 

5. Divorce: Attorney’s Fees. An award of attorney's fees in a 
divorce action involves consideration of such factors as the nature 
of the case, the amount involved in the controversy, the services 
actually performed, the results obtained, the length of time 
required for preparation of the case, the skill devoted to prepara- 
tion and presentation of the case, the novelty and difficulty of the 
questions raised, and the customary charges of the bar for similar 
services. 


Appeal from the District Court for Buffalo County: 
DEWaynNE Wo Lr, Judge. Affirmed as modified. 


Healey, Healey, Brown, Wieland & Glynn and Tye, 
Worlock, Tye, Jacobsen & Orr, for appellant. 


Knapp, State, Yeagley, Mues & Sidwell, for appel- 
lee. 


Wright & Simmons, for amicus curiae. 


Heard before Wuitr, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, and WuitTr, JJ., and F AHRNBRUCH, 
District Judge. 


McCown, J. 

This is an action for dissolution of marriage. The 
District Court found the marriage was irretrievably 
broken and entered a decree of dissolution. The 
court granted custody of the four minor children of 
the parties to the wife, and awarded child support. 
The court also made a property division, and 
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awarded alimony to the wife. The husband has ap- 
pealed. 

The parties were married September 2, 1961. At 
that time the husband was in his sophomore year in 
medical college. The wife was a college graduate 
and a qualified medical technologist. After the 
marriage the wife continued to work as a medical 
technologist and contributed her earnings and the in- 
come from her personally owned securities to the 
marriage. The husband’s father provided a 
substantial portion of the husband’s medical school 
expense. The husband was graduated from medical 
college in 1964. Thereafter he completed a 1-year 
hospital residency and 2 years active duty in the 
United States Army. During this time the wife con- 
tinued to work. Her income was used for support, 
and the bulk of the husband’s salary was invested in 
jointly held savings and securities. Upon comple- 
tion of his Army duty the husband returned to 
Omaha and entered a hospital residency in pathol- 
ogy. His residency was completed in 1971, the 
family moved to Kearney, Nebraska, and the hus- 
band entered private practice as a pathologist. His 
adjusted gross income was $36,137 in the year he be- 
gan private practice, and increased steadily there- 
after. In 1975 his gross income was $72,134, and in 
1976, the year preceding trial, his gross income was 
$80,327. 

The wife continued to work until the first child was 
born on September 1, 1967. After the birth of the first 
child she resumed working and continued to work 
until March 3, 1969, when the second child was born. 
She did not work thereafter. The third child was 
born September 30, 1970, and the fourth child was 
born in Kearney on July 21, 1972. In June 1976, the 
husband moved out of the family home and on 
August 26, 1976, filed his petition for dissolution of 
marriage. 

On June 14, 1977, the District Court entered its 
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decree dissolving the marriage and awarding cus- 
tody of the four minor children to the wife, subject to 
reasonable visitation rights in the husband. The 
court awarded the sum of $200 per month child 
support for each of the children until each child 
reaches 19 years of age, or until further order of the 
court. The court also made a property division. The 
wife was awarded approximately $17,000 of secur- 
ities and funds owned by her prior to the marriage. 
The husband was awarded his interest in his individ- 
ual retirement fund valued at approximately $14,000. 
The wife was awarded the family home, subject to 
mortgage indebtedness of approximately $59,000. 
The home was valued at approximately $125,000 by 
the husband’s appraiser, and at approximately 
$102,000 by the wife’s appraiser, and the equity 
interest was valued at $43,000 or $65,000, depending 
upon which appraisal was accepted. The husband 
was awarded a ranch purchased by the parties on 
contract on which there was a balance due of over 
$80,000. The husband’s appraisal of the value of the 
ranch was $111,000, while the wife’s was $133,000. 
The equity interest was valued at $25,000 or $47,000, 
depending upon which value was accepted. The 
court also awarded to each party a 1/6th interest in 
a partnership known as Morris-Rein-Morris Com- 
pany, which owned and operated apartment proper- 
ties. The household goods and the remaining per- 
sonal property were divided between the parties. 
Additional personal property received by the hus- 
band was valued by him at approximately $22,000 
and by the wife at approximately $27,000. Addi- 
_ tional personal property received by the wife was 
valued by her at approximately $15,000 and by the 
husband at approximately $16,000. Each party was 
directed to pay specified indebtedness. 

The District Court also ordered that the husband 
pay alimony to the wife in the sum of $1,000 per 
month until the death or remarriage of the wife, but 
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not to exceed 144 months, and awarded attorney’s 
fees for the wife’s attorney in the sum of $500. 

The husband has appealed and the wife has cross- 
appealed. 

No issues as to custody or child support are raised 
by the husband. He assigns two specific alleged er- 
rors. He contends first that the court erred in 
awarding alimony to the wife. The contention is 
that there is no basis for an alimony award because 
the wife is a qualified medical technologist, under 40 
years of age, and able to return to her professional 
employment. The contention ignores the interests 
of the children, and the desire of the wife to con- 
tinue to care for them properly. 

It cannot be realistically doubted that raising four 
small children is a full-time task. The wife has not 
been employed outside the household for more than 
8 years, and the four children, at the time of the de- 
cree here, were 5, 6, 8, and 9 years old. If the alimony 
payments continue for the full period of 144 months, 
the youngest child will be approximately 18 years 
old. The income of the husband is substantial and is 
likely to continue to rise. It should also be noted 
that the alimony payments here are deductible by 
the husband and taxable to the wife. 

Section 42-365, R. S. Supp., 1976, provides in part: 
‘‘When dissolution of a marriage is decreed, the 
court may order payment of such alimony by one 
party to the other and division of property as may be 
reasonable, having regard for the circumstances of 
the parties, duration of the marriage, a history of 
the contributions to the marriage by each party, in- 
cluding contributions to the care and education of 
the children, and interruption of personal careers 
or educational opportunities, and the ability of the 
supported party to engage in gainful employment 
without interfering with the interests of any minor 
children in the custody of such party.” Virtually all 
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the factors specifically mentioned in the statute are 
applicable in this case. 

The statute imposes the rule of reasonableness 
and the fixing of the amount of alimony in each case 
rests within the sound discretion of the trial court. 
See Mathias v. Mathias, 194 Neb. 598, 234 N. W. 2d 
212. There was clearly no abuse of discretion 
here. 

The husband also contends that the District Court 
erred in awarding each party a 1/6th interest in a 
partnership in which the remaining partnership in- 
terests were owned by the husband’s parents and his 
sister and her husband. The contention is that an 
award which continues the wife’s interest in a part- 
nership with the husband and his family is patently 
unfair and constitutes an abuse of discretion. No 
authority is cited in support of the contention and the 
facts fail to support it. 

The parties here acquired their partnership inter- 
ests in 1973 for an original investment of $4,000. The 
partnership owns and operates apartment properties 
in Gering, Nebraska. There is a sharp disagree- 
ment as to the value of the 1/6th partnership interest 
of each party. There is no evidence as to the terms 
of the partnership agreement or of any of its provi- 
sions for dissolution or termination. The husband 
acknowledged that marital funds were used for the 
initial investment, and that husband and wife each 
had an equal interest in the partnership. In any 
event, the equal division of the partnership interest 
was requested by the husband in this case, and 
counsel for both parties suggested to the court that 
the partnership interest be equally divided. We 
have held that on appeal a party ordinarily cannot 
successfully assert error in a judgment that granted 
him the relief demanded by his pleadings. See 
Saum v. L. R. Foy Constr. Co., Inc., 190 Neb. 783, 212 
N. W. 2d 648. It should certainly be true that on ap- 
peal a party to a divorce proceeding cannot ordinar- 
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ily successfully assert error in a property division 
requested and obtained by him in the trial court. 

We turn now to the cross-appeal of the wife. She 
contends first that the court erred in failing to re- 
quire the husband to pay for health, medical, and 
dental expenses of the children during minority, or, 
in the alternative, to grant sufficient child support to 
cover such expenses. There is insufficient evidence 
as to medical expense to support the contention. In 
any event, allowances for child support are not final 
but are subject to modification when required, after 
notice and hearing. See Francis v. Francis, 195 
Neb. 417, 238 N. W. 2d 468. 

The wife also contends that the allowance of $500 
for the services of her attorney in the trial court is 
inadequate and does not represent the value of the 
services of her attorney in this litigation. The rec- 
ord shows that the trial court granted temporary at- 
torney’s fees in the sum of $300, and made an addi- 
tional allowance in the decree in the sum of $500. An 
award of attorney’s fees in a divorce action involves 
consideration of such factors as the nature of the 
case, the amount involved in the controversy, the 
services actually performed, the results obtained, 
the length of time required for preparation of the 
case, the skill devoted to preparation and presenta- 
tion of the case, the novelty and difficulty of the 
questions raised, and the customary charges of the 
bar for similar services. Weber v. Weber, 200 Neb. 
659, 265 N. W. 2d 436. The case now before us is not 
an ordinary or typical divorce action. The record 
establishes that the amount involved, the services 
performed, the result obtained, the time required, 
and the customary charges of the bar in similar 
cases require an additional award. Under the cir- 
cumstances of this case an additional award of 
$3,000 is appropriate for legal services rendered in 
connection with the proceedings in the District 
Court. We also make an additional award of $1,500 
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for services rendered by the wife’s attorney on 
appeal. 

We therefore modify the award of attorney’s fees 
made by the District Court to $3,500, and award an 
additional $1,500 for services rendered on appeal. As 
modified the judgment of the District Court is af- 
firmed. 

AFFIRMED AS MODIFIED. 


StTaTE oF NEBRASKA EX REL. FRANCIS LOTTMAN, 
AND FRANCIS LOTTMAN, IN HIS OWN RIGHT, APPELLEE, 
v. BoARD OF EDUCATION OF SCHOOL District No. 103 

(DILLER COMMUNITY SCHOOLS) ET AL., APPELLANTS. 
268 N. W. 2d 435 


Filed July 26, 1978. No. 41605. 


1. Schools and School Districts: Public Officers and Employees: 
Recall: Elections. Any member of a school board or board of 
education of a Class I, II, or VI school district may be subject to 
recall for habitual or willful neglect of duty, gross partiality, 
oppression, extortion, corruption, willful maladministration in of- 
fice, conviction of a felony, or habitual drunkenness. The pro- 
cedure to accomplish the removal by recall of any incumbent of 
such office shall be initiated by the filing of a petition signed by 
the registered voters of the district equal in number to at least 25 
percent of the total number of votes cast for the board member 
receiving the highest number of votes at the preceding school elec- 
tion. : 

2. Public Officers and Employees: Recall: Elections. The power 
granted to electors to remove certain public officers is political 
in its nature and not the exercise of a judicial function. 

3. Schools and School Districts: Public Officers and Employees: 
Recall: Elections. A petition to recall school board members 
which states as a reason for removal one of the grounds listed in 
section 79-518.04, R. R. S. 1943, is statutorily sufficient to compel a 
recall election. 


Appeal from the District Court for Jefferson 
County: Orvitte L. Coapy, Judge. Affirmed. 


Koenig & Murray, for appellants. 
Wood, Wolfe & Hurd, for appellee. 
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Heard before Wuite, C. J., SPENCER, BOSLAUGH, 
McCown, BRopKEy, and Wuirts, JJ. 


Wuite, C. THOMAS, J. 

This is an appeal from a writ of mandamus issued 
by the District Court requiring the appellant, Board 
of Education of School District No. 103, hereinafter 
referred to as Board of Education, to hold a recall 
election pursuant to the provisions of section 
79-518.04, R. R. S. 1943. 

Section 79-518.04, R. R. S. 19438, states: ‘‘Any 
member of a school board or board of education of a 
Class II, III, or VI school district may be subject to 
recall for habitual or willful neglect of duty, gross 
partiality, oppression, extortion, corruption, willful 
maladministration in office, conviction of a felony, 
or habitual drunkenness. The procedure to accom- 
plish the removal by recall of any incumbent of such 
office shall be initiated by the filing of a petition 
signed by the registered voters of the district equal 
in number to at least twenty-five per cent of the total 
number of votes cast for the board member receiv- 
ing the highest number of votes at the preceding 
school election.’’ 

The relator-appellee is a registered voter in School 
District No. 103 in Jefferson County, Nebraska, a 
Class II school district. In May 1977, the relator and 
other registered voters of the district circulated peti- 
tions seeking the recall of the appellants, members 
of the Board of Education. The form and language 
of the petitions to recall each of the appellant board 
members are identical. The petitions for recall 
stated ‘‘willful neglect of duty and willful maladmin- 
istration in office’’ by the named members of the 
Board of Education. 

The petitions to recall were filed with the county 
clerk of Jefferson County who certified that the peti- 
tions contained the requisite number of signatures 
required by section 79-518.04, R. R. S. 1943. The pe- 
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titions were forwarded to the Board of Education. 
The Board of Education scheduled a special recall 
election for July 14, 1977, and published notice, but 
before that date, the Board of Education rescinded 
the call for the special election. The resolution 
stated that the recall petitions circulated were 
legally insufficient to compel the Board of Educa- 
tion to schedule a recall election. 

The appellee filed an action in District Court for a 
peremptory writ of mandamus. The court granted 
an alternative writ of mandamus. At the show 
cause hearing, the appellee called several residents 
who had signed the petitions. They were questioned 
about the circumstances of their signing of the peti- 
tions, their reasons, and their understanding of the 
words ‘‘willful neglect of duty and willful maladmin- 
istration in office.’’ The appellants contend that the 
terms ‘‘willful neglect of duty and willful maladmin- 
istration in office’’ are too broad and that the peti- 
tions must contain more specific grounds to be statu- 
torily sufficient to compel a recall election. The 
District Court issued a writ of mandamus ordering 
the recall election to be held. The appellants appeal 
from that order. We affirm. 

The single issue to be resolved is whether the 
recall petitions sufficiently stated the reason for re- 
moval of the appellants, board of education mem- 
bers, under the provisions of section 79-518.04, R. R. 
S. 1943. This section provides that: ‘‘The petition 
shall name the incumbent and the reason for re- 
moval and the candidate proposed for election to suc- 
ceed him * * *,’’ The reasons stated in the petitions 
in issue, ‘‘willful neglect of duty’’ and ‘‘willful mal- 
administration in office,’’ are grounds set out in sec- 
tion 79-518.04, R. R. S. 1943. We hold that a petition 
to recall school board members which states as a 
reason for removal one of the grounds listed in 
section 79-518.04, R. R. S. 1943, is statutorily suffi- 
cient to compel a recall election. 
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Prior to the enactment of section 79-518.04, R. R. 8S. 
1943, in 1978, no grounds were expressly listed in the 
recall statute. The predecessor statute to section 
79-518.04, R. R. S. 19438, was section 79-705, R. S. 
Supp., 1972, which provided that members of the 
board of education of a Class II school district could 
be removed under the provisions of sections 23-2010 
and 23-2011, R. R. S. 1943. Section 23-2010, R. R. S. 
1943, as it then existed, provided that a petition for 
recall must contain ‘‘a general statement of the 
grounds upon which the removal is sought.”’ 

A case decided under the recall statute, Comp. St. 
1911, c. 14a, art. III, § 36, State ex rel. Topping v. 
Houston, 94 Neb. 445, 143 N. W. 796, clearly limited 
the role of judicial involvement in determining is- 
sues relating to political processes. State ex rel. 
Topping v. Houston, supra, was an action for a writ 
of mandamus to require a recall election for the 
mayor of Nebraska City. At issue was whether the 
petition stated sufficient grounds upon which re- 
moval could be sought. The grounds stated in the pe- 
tition were: ‘‘ ‘Said Houston, in attempting to dis- 
charge the duties and trusts of said office, is grossly 
extravagant with the public funds of said city; mani- 
festly partial, prejudicial and malevolent in exercis- 
ing the prerogatives of said office; and because of 
his nonfeasance and malexecution of the duties of 
said office; and because of his obvious incompatibil- 
ity of temperament to discharge the duties of said 
office economically and to the best interest of the 
citizens and taxpayers of said city of Nebraska 
City.’ ” “ 

The court there held the grounds listed on the peti- 
tion were a sufficient general statement to satisfy 
the statutory requirement relating thereto. We be- 
lieve the language used by this court in Houston is 
particularly relevant to the present case. The court 
stated: ‘‘The policy of the recall may be wise or it 
may be vicious in its results. We express no opinion 
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as to its wisdom with respect to the removal of ad- 
ministrative officers. If the people of the state find, 
after a trial of the experiment, that the provisions of 
the statute lead to capable officials being vexed with 
petitions for their recall, based upon mere insinua- 
tions or upon frivolous grounds, or because they are 
performing their duty and enforcing the law, as they 
are bound to do by their oath of office, or lead with- 
out good and sufficient reason to frequent, costly, 
and unnecessary elections, they have the power 
through their legislature to amend the statute so as 
to protect honest and courageous officials. This 
may be done by increasing the number of names re- 
quired to be signed to the election petition or by re- 
quiring specific charges of misconduct to be made 
therein, * * *”’ 

The Legislature has changed the statute on recall 
elections to include a list of grounds for which a 
member of a school board may be subject to such an 
election. State ex rel. Topping v. Houston, supra, 
held that the power granted to electors to remove 
certain public officers is political in its nature and 
not the exercise of a judicial function. The exercise 
of the power of recall is legislative in character. 
The Legislature has spoken, by incorporation into 
the statute of a list of grounds for which an elected 
official may be subject to recall. It is not the func- 
tion of the courts to impose standards other than 
those the Legislature dictated. A criminal com- 
plaint drawn in the language of the statute is suffi- 
cient to properly charge the crime. See, Vaca v. 
State, 150 Neb. 516, 34 N. W. 2d 873; Puckett v. State, 
144 Neb. 876, 15 N. W. 2d 63. A petition for recall 
cannot be held to require more specificity than a 
criminal complaint. 

We note that the allowance of certain testimony at 
the show cause hearing was adverse to the principle 
that the power of recall is political in nature. Per- 
sons signing the petitions testified as to the circum- 
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stances under which they signed the petition and 
their reasons for doing so. In the absence of any ap- 
plication to remove names, a court should not 
permit inquiry to be made concerning the degree of 
understanding and comprehension of a political 
issue. The reasons why a voter signs a petition or 
casts his ballot in a certain way are his own and not 
ordinarily a subject for judicial inquiry. 

The petition was statutorily sufficient to compel a 
recall election. On the Board of Education’s refusal 
to hold such an election, it was proper for the Dis- 
trict Court to issue the writ. 

AFFIRMED. 


STATE oF NEBRASKA, COMMISSIONER OF LABOR FOR THE 
DEPARTMENT OF LABOR, APPELLANT, Vv. CITY OF OMAHA, 
NEBRASKA, A CITY OF THE METROPOLITAN CLASS, ET AL., 
APPELLEES. 

268 N. W. 2d 438 


Filed July 26, 1978. No. 41606. 


1. Waiver: Words and Phrases. A waiver is a voluntary and inten- 
tional relinquishment of a known right and may be established by 
acts and conduct from which an intention to waive may reasonably 
be inferred. 

2. Mandamus: Appeal and Error. Mandamus is an action at law. 
In such an action findings of fact by the trial court upon conflicting 
evidence will not be disturbed on appeal unless clearly wrong. 

Appeal from the District Court for Douglas County: 
RupDo.LpH TesaR, Judge. Affirmed. 


Thomas R. Pansing, Jr., of Gaines, Otis, Mullen & 
Carta, for appellant. 


Kent N. Whinnery, for appellees. 


Heard before Wuttr, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRopDKEY, and WuHiTs, JJ. 


SPENCER, J. 
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This is an action by the Commissioner of Labor for 
the Department of Labor on behalf of James L. 
Bookwalter. The Commissioner seeks a writ of 
mandamus ordering the City of Omaha to comply 
with an order of the Department to grant Book- 
walter all his rights under section 55-161, R. R. S. 
1943. This involved reemploying him, restoring all 
seniority rights, and allowing him backpay from the 
time he returned from military service. The trial 
court denied the writ because Bookwalter had not 
taken a leave of absence but had resigned to enter 
military service. We affirm. 

The Commissioner charges the city violated sec- 
tion 55-161, R. R. S. 1948, which provides in pertinent 
part: ‘‘All officers and employees * * * of the state, 
or of any of its agencies or political subdivisions, 
who leave a position other than temporary to under- 
go military training with the armed forces of the 
United States * * * shall be entitled to a leave of 
absence from such civil employment for the period 
of such training or service, not to exceed four years 
* * * without loss of status or efficiency rating, and 
without loss of pay during the first fifteen work days 
of such leave of absence. * * * The proper appointing 
authority may make a temporary appointment to fill 
any vacancy created by such leave of absence. 
When such person is separated from such training or 
service under honorable conditions * * * such em- 
ployee shall be entitled to return to his former posi- 
tion with such seniority, status, pay, and vacation as 
he would have had if he had not been absent for such 
purpose, if he is still qualified to perform the duties 
of his former position, and if he makes application 
within thirty days after he is released from such 
training or service. * * * It shall be the duty of the 
Commissioner of Labor to enforce the provisions of 
this section.’’ 

Section 55-161.01, R. R. S. 1943, authorizes the 
Commissioner to investigate complaints and to issue 
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orders directing the offending party to grant the 
complainant all his rights under the statute, includ- 
ing the granting of backpay from the date the viola- 
tion occurred. If the order is not complied with 
within 10 days, the Commissioner may file suit in the 
District Court for a writ of mandamus. 

The following facts were stipulated at trial: The 
complainant, James L. Bookwalter, was employed 
by the City of Omaha from October 16, 1969, to May 
11, 1972, in the capacity of an automotive equipment 
operator one (AEO I). Bookwalter enlisted in the 
United States Air Force and remained on active 
duty from May 11, 1972, to October 7, 1974, at which 
time he was honorably discharged. Bookwalter ap- 
plied for reemployment with the city on August 20, 
1974. The city refused to restore Bookwalter to his 
former position upon the terms provided by section 
55-161, R. R. S. 1943, whereupon Bookwalter filed a 
complaint with the Commissioner of Labor. On 
November 14, 1974, the city offered to reemploy 
Bookwalter in an AEO I position with the police 
towing unit, but he declined this offer. Bookwalter 
also failed to apear for an interview on December 
18, 1974, for an AEO I position in the weed control di- 
vision. The Commissioner issued an order pursuant 
to section 55-161.01, R. R. S. 1943, on December 24, 
1974, which the city failed to comply with. Book- 
walter attended the University of Nebraska at 
Omaha as a full-time student from January 20, 1975, 
until his graduation on May 15, 1976. He was at all 
times qualified to perform the duties of his former 
position with the city. 

Bookwalter testified he attended college while 
working for the city and had 50 percent of his tuition 
paid for by the city. His reason for enlisting in the 
United States Air Force was to obtain GI benefits to 
further defray his education costs. He testified he 
always intended to work for the city of Omaha after 
completion of his tour of duty. The Air Force re- 
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cruiters informed him that the law guaranteed he 
would be reemployed by the city. 

Bookwalter went to the personnel department ap- 
proximately 2 weeks prior to leaving his job. He 
there visited with personnel department representa- 
tives about the alternatives if he left his job. He 
was told that if he took a leave of absence he would 
receive $300, but if he resigned he would receive 
$900, which would be his retirement benefits as well 
as his vacation pay. He was given the alternative of 
taking a leave of absence or resigning. He was told 
that the only way he could get the $900 was to resign. 

Bookwalter opted to resign in order to receive the 
additional $600 from the retirement fund. He 
executed a handwritten note which read as follows: 

“Do (sic) to the fact of being called into Military 
Service, I am turning in my resignation effective 
11/May/1972.’” (Emphasis in original.) 

On cross-examination Bookwalter was asked: 
“The City of Omaha did discuss you could either 
take a leave of absence, or resignation, correct? A. 
Yes, they did.’”’ His explanation was that he needed 
the $800 and he thought that the law covered it. 

The only question on appeal is whether 
Bookwalter waived his statutory right to reemploy- 
ment. 

“A waiver is a voluntary and intentional relin- 
quishment of a known right and may be established 
by acts and conduct from which an intention to 
waive may reasonably be inferred.’’ Pester v. 
American Family Mut. Ins. Co., 186 Neb. 793, 186 N. 
W. 2d 711 (1971). 

Bookwalter admitted he was advised by the city 
that he could either take a leave of absence or re- 
sign. He was also informed the money in his retire- 
ment account would only be paid to him if he ten- 
dered his resignation. It strains credulity to believe 
that Bookwalter, after the explanation by the city, 
did not comprehend the distinction between taking 
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a leave of absence, which the city offered to him, or 
resigning. 

‘‘Mandamus is an action at law. In such an action 
findings of fact by the trial court upon conflicting 
evidence will not be disturbed on appeal unless 
clearly wrong.’’ State ex rel. Frasier v. Whaley, 194 
Neb. 708, 234 N. W. 2d 909 (1975). 

On this record we cannot find that the trial court 
was in error in finding Bookwalter waived his right 
to reemployment. The judgment of the District 
Court is affirmed. 

AFFIRMED. 


CUSHMAN SALES AND SERVICE OF NEBRASKA, INC., 

A CORPORATION, APPELLANT, V. KEN MUIRHEAD, DOING 
BUSINESS AS R & R SERVICE, APPELLEE, B-E 
DISTRIBUTING Co., A CORPORATION, 
INTERVENER-APPELLEB. 

268 N. W. 2d 440 


Filed July 26, 1978. No. 41607. 


1, Uniform Commercial Code: Motor Vehicles: Mortgages: Certif- 
icate of Title Act. Under section 60-110, R. R. S. 19438, the practice 
of filing and recording chattel mortgages on motor vehicles has 
been eliminated, and under that section security interests must be 
noted on the certificate of title itself. 

2. Uniform Commercial Code: Motor Vehicles: Certificate of Title 
Act: Liens. There is no legal requirement that a lien be noted 
on a certificate of title purportedly covering property not subject 
to the Certificate of Title Act, sections 60-101 to 60-117, R. R. S. 1943, 
even though a certificate of title for such property has been issued. 

3. Uniform Commercial Code: Certificate of Title Act: Mortgages. 
The statutory provisions for recording chattel mortgages in effect 
prior to the adoption of the Uniform Commercial Code were specifi- 
cally repealed by that act. See Laws 1963, c. 544, art. 10, § 10-102, 
p. 1943. 

4. Uniform Commercial Code: Mortgages. A chattel mortgage may 
constitute a ‘‘financing statement” entitled to be filed under sec- 
tions 9-105, 9-302, 9-401, 9-402, and 9-403, U. C. C., only if it com- 
plies with the formal requisites of a financing statement by show- 
ing (1) the signatures and addresses of both parties; and (2) a 
description of the collateral by type or item. 
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Appeal from the District Court for Dawson County: 
KEITH WINDRUM, Judge. Reversed. 


Ross, Schroeder & Fritzler, for appellant. 
No appearance for appellee. 


Luebs, Tracy, Dowding, Beltzer & Leininger, for 
intervener-appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BRODKEY, J. 

The issue presented in this case is which of two 
creditors had a superior lien on a house trailer 
owned by a debtor. The specific questions raised 
are (1) whether a creditor, in order to perfect his 
lien on a trailer, must note the lien on the certificate 
of title issued for the trailer, even though no certifi- 
cate of title is required by law; and (2) whether a 
chattel mortgage filed with a county clerk met the 
formal requisites of a financing statement under 
section 9-402, U. C. C. 

The facts in this case are undisputed. On May 14, 
1976, Cushman Sales and Service of Nebraska, Inc. 
(‘“Cushman’’), plaintiff and appellant herein, 
obtained a money judgment in the amount of 
$5,850.54 against Ken Muirhead in the District Court 
for Dawson County. In September 1976, Cushman 
executed on the judgment, and the county sheriff 
seized a 42-foot house trailer owned by Muirhead. 
Legal notice was given that the trailer would be sold 
at public sale on October 26, 1976. 

On the date of the sale, B-E Distributing Co. 
(‘‘B-E’’), intervener and appellee herein, filed a pe- 
tition in intervention in the District Court. The ba- 
sis of B-E’s intervention was that in 1975 Muirhead 
had delivered to it a chattel mortgage on the trailer 
house as security for a promissory note; that Muir- 
head had defaulted on the note and refused to pay 
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the outstanding balance of $3,705.91; and that B-E 
had filed the chattel mortgage with the clerk of 
Dawson County on February 10, 1976. B-E prayed 
for a judgment against Muirhead in the amount of 
$3,705.91, and further prayed that the proceeds of the 
sale of the trailer be paid to it to the extent of sucha 
judgment. 

Cushman contested B-E’s petition in intervention 
on the grounds that a certificate of title to the trailer 
had been issued in March 1971, and that the certifi- 
cate of title carried no notation of the lien claimed 
by B-E. Cushman alleged that it had ‘‘a lien 
superior to that of the intervenor’ by virtue of its 
judgment and execution thereon. 

The trial court, after an evidentiary hearing, en- 
tered judgment in the amount of $3,705.91 in favor of 
B-E against Muirhead. It then concluded that B-E’s 
interest in the proceeds of the sale of the trailer was 
superior to that of Cushman by virtue of B-E’s 
chattel mortgage, which had been filed prior to the 
date Cushman obtained its judgment against Muir- 
head. The District Court concluded that B-E was 
not required to note its lien on the certificate of title 
to the trailer in order to perfect its lien because a 
certificate of title was not required for the trailer in 
question. 

Cushman filed a motion for new trial, alleging that 
the decision of the trial court was (1) not sustained 
by sufficient evidence; and (2) contrary to law. This 
motion was overruled, and Cushman has appealed to 
this court. On appeal, Cushman contends that the 
trial court erred in (1) finding that B-E had per- 
fected its security interest without noting its lien on 
the certificate of title issued for the trailer; and (2) 
in finding that B-E had perfected its security 
interest by filing a chattel mortgage with the clerk 
of Dawson County. The latter assignment of error 
is based on the contention that B-E failed to comply 
with section 9-402, U. C. C., in that it failed to file a 
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financing statement and its chattel mortgage was 
defective as a financing statement. 

In support of its first argument, Cushman relies on 

section 60-110, R. R. S. 1943, which is a part of the 
act dealing with titles to motor vehicles. See §§ 
60-101 to 60-117, R. R. S. 1948. Section 60-110, R. R. S. 
1943 provides that Article 9 of the Uniform Commer- 
cial Code shall never be construed to apply to or to 
permit or require the deposit, filing, or other record 
whatsoever of a security agreement, mortgage, 
trust receipt, conditional sales contract, or similar 
instrument covering a motor vehicle. The section 
further provides that if a notation of a security inter- 
est has been made by the county clerk on the face of 
a certificate of title, that interest shall be valid as 
against the creditors of the debtor, whether armed 
with process or not. Section 60-110, R. R. S. 1943, 
eliminated the practice of filing and recording chat- 
tel mortgages on motor vehicles, and substituted the 
recording of security interests upon the certificate of 
title itself. Universal C. I. T. Credit Corp. v. Vogt, 
165 Neb. 611, 86 N. W. 2d 771 (1957). The section 
provides a simple method of securing an interest in 
a motor vehicle that will adequately protect lien- 
holders, creditors, and purchasers. See, Platte Val- 
ley Bank of North Bend v. Kracl, 185 Neb. 168, 174 N. 
W. 2d 724 (1970); Securities Credit Corp. v. Pindell, 
153 Neb. 298, 44 N. W. 2d 501 (1950). 
_ In the present case it is undisputed that B-E’s 
security interest in the trailer was not recorded on 
the certificate of title that had been issued for the 
trailer. The question presented is whether the Certi- 
ficate of Title Act applies in this case. 

Section 60-101, R. R. S. 1943 provides: ‘‘Wherever 
the words this act occur in sections 60-102 to 60-117, 
they shall be construed as referring exclusively to 
those sections.’’ Section 60-102, R. R. S. 1948, pro- 
vides: ‘The provisions of this act shall apply to 
motor vehicles, commercial trailers, semitrailers 
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and cabin trailers required to be registered under 
the provisions of sections 60-301 to 60-306, * * *.” 
(Emphasis supplied.) Under section 60-301, R. S. 
Supp., 1976: ‘‘Motor vehicles shall include all ve- 
hicles propelled by any power other than muscular 
power, * * *.”’ That section also provides that: 
“Cabin trailer shall mean every vehicle without 
motive power designed for living quarters and for 
being drawn by a motor vehicle, and not exceeding 
eight feet in width, or forty feet in length, or thirteen 
and one half feet in height.’’ (Emphasis supplied.) 
Section 60-302, R. S. Supp., 1976, provides that no 
motor vehicle, trailer, semitrailer, or cabin trailer, 
unless otherwise expressly provided, shall be 
operated on the highways of this state unless such 
vehicle is registered in accordance with the provi- 
sions of the Motor Vehicle Registration Act. 

In the present case the trailer is 42 feet in length. 
It is apparent that under sections 60-301 and 60-302, 
R. S. Supp., 1976, such a trailer is not required to be 
registered. Therefore, under section 60-102, R. R. S. 
1943, the Certificate of Title Act does not apply to 
such a trailer, and no certificate of title is required 
by law. 

B-E’s contention in this case is simply that since 
there was no legal requirement that a certificate of 
title be issued for the trailer, it was not required to 
note its lien on the certificate of title which was 
issued. Cushman contends that regardless of 
whether a certificate of title is required, once one 
has been issued, section 60-110, R. R. 8S. 1948, applies 
and a creditor must note its lien thereon in order to 
perfect its security interest. The trial court rejected 
Cushman’s argument, stating: ‘‘If the law does.not 
provide for a certificate of title, section 60-110 is not 
applicable just because in the instant case there 
happened to be such a certificate. Such a ruling 
would defy common sense, as it would place a bur- 
den upon a prospective purchaser to determine 
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whether or not certificates of title had been issued 
although not required.’’ We agree, and find there is 
no legal requirement, statutory or otherwise, that a 
lien be noted on a certificate of title, which, although 
issued, was not required to be issued and covers 
property not subject to the act. 

We add that if any change in the law is required to 
promote certainty in dealing with motor vehicles 
and the various types of trailers referred to in 
section 60-102, R. R. S. 1948, that problem should be 
addressed to the Legislature rather than to this 
court. 

We now consider Cushman’s second assignment of 
error in its brief on appeal to the effect that the trial 
court erred in finding that B-E had perfected its secu- 
rity interest by filing its chattel mortgage with the 
clerk of Dawson County. The chattel mortgage in 
question was dated December 9, 1975, but was not 
filed of record until February 10, 1976, and was given 
by Ken Muirhead to B-E Distributing Company ‘‘For 
the purpose of securing payment of Four Thousand 
Nine Hundred Forty-one dollars and 36 cents.’’ The 
property purportedly covered by the mortgage is 
described as ‘‘Cabin on Midway Lake-Lot #2 De- 
scribed as 40 x 20 with patio, completely furnished: 
* * *’ While there may have been some question 
appearing from the face of the instrument alone as 
to whether the description of the collateral was suffi- 
cient for the purpose of determining the applicabil- 
ity of the Certificate of Title Act, this problem was 
resolved by a stipulation between the parties to the 
effect that the cabin referred to in the chattel mort- 
gage was in fact the property involved in this litiga- 
tion between the parties to this appeal. 

We note at the outset that the statutory provisions 
for recording conditional sales contracts and chattel 
mortgages on property, in effect in Nebraska prior 
to the adoption of the Uniform Commercial Code in 
1963, which became operative at midnight on Sep- 
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tember 1, 1965, specifically repealed the existing 
sections of the statutes in question. See Laws 1963, 
c. 544, art. 10, s. 10-102, p. 1943. In lieu thereof, the 
Uniform Commercial Code substituted provisions re- 
quiring the filing of a financing statement in order to 
perfect security interests in chattels, including chat- 
tel mortgages, with certain exceptions not appli- 
cable in this case. See §§ 9-105, 9-302, 9-401, 9-402, 
and 9-403, U. C. C. The record in this case does not 
reveal that Cushman had any actual notice or knowl- 
edge of the existence of B-E’s chattel mortgage. 
Subsection (1) (b) of section 9-301, U. C. C., provides 
that: ‘‘(1) except as otherwise provided in subsec- 
tion (2) an unperfected security interest is subordi- 
nate to the rights of * * * (b) a person who becomes a 
lien creditor without knowledge of the security inter- 
est and before it is perfected.””’ Cushman became a 
lien creditor when it obtained judgment against Ken 
Muirhead, and later executed on the trailer. There 
is no evidence that Cushman had knowledge of B-E’s 
claimed security interest prior to that time. There- 
fore, if B-E’s security interest were unperfected as 
of that time, Cushman is entitled to priority as to the 
proceeds of the sale of the collateral. We agree with 
Cushman’s contention that B-E’s security interest 
was unperfected as of that time. A perusal of the 
chattel mortgage in question clearly indicates that it 
does not contain an address of the secured party, nor 
provide a mailing address for the debtor. This court 
has stated that the ‘‘formal requisites of a financing 
statement are two: (1) The signatures and ad- 
dresses of both parties; and (2) a description of the 
collateral by type or item.’”’ Mid-America Dairy- 
men, Inc. v. Newman Grove Coop. Creamery Co., 
Inc., 191 Neb. 74, 214 N. W. 2d 18 (1974). 

We conclude, therefore, that since the chattel 
mortgage in question was defective as a financing 
statement, B-E’s security interest was unperfected 
under section 9-302, U. C. C.; and therefore Cushman 
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is entitled to priority as to the proceeds of the sale of 
the trailer by virtue of section 9-301 (1) (b), U. C. C. 
It appears that the trial court erred in holding that 
B-E Distributing Co. had priority as to the proceeds 
of the sale of the trailer, and therefore the judgment 
of the District Court must be reversed. 

REVERSED. 
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sation Court that is clearly wrong will be reversed. 

8. Workmen’s Compensation: Penalties: Time. Where there is a 
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BosLauGp, J. 

This is an appeal in a proceeding under the Work- 
men’s Compensation Act. The plaintiff, Harold A. 
Spiker, was employed by the defendant, John Day 
Co. as a salesman. On August 11, 1971, the plaintiff 
was severely injured in an automobile accident 
which arose out of and in the course of his employ- 
ment. 

Following the accident the defendant and its insur- 
ance carrier paid compensation to the plaintiff for 
total disability and paid the plaintiff's medical and 
hospital expenses through March 3, 1972. This action 
was commenced on September 28, 1976, to recover 
medical and hospital expenses which the plaintiff in- 
curred after March 3, 1972. The plaintiff’s wife, who 
was appointed as conservator for the plaintiff on 
March 21, 1977, has been substituted as plaintiff. 
However, for convenience, the injured workman will 
be referred to as the plaintiff. 

At the hearing before a single judge of the com- 
pensation court the plaintiff recovered an award for 
total disability, the award to continue for so long as 
the plaintiff remained totally disabled. The court 
found that the plaintiff suffered from chronic focal 
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organic brain syndrome with behavioral disorder 
due to cerebral trauma sustained at the time of the 
accident. Although the plaintiff's condition had 
stabilized, it was probable that he would require in- 
stitutional care with adequate nursing care and 
medical management for the rest of his life. The 
defendants were ordered to reimburse the plaintiff, 
the Veterans’ Administration, and Medicare for ex- 
penses in the amount of $53,432.47 and were ordered 
to pay for such future medical, institutional, and 
hospital care as was reasonably necessary. The de- 
fendants refused to accept the findings and award 
and requested a rehearing before the compensation 
court. 

Upon rehearing, the compensation court found that 
the plaintiff was totally and permanently disabled as 
a result of the accident; that none of the plaintiff's 
hospital confinements on or after March 3, 1972, 
were required for the treatment of any condition or 
disease caused or aggravated by the accident; that 
there was no substantial connection between the ac- 
cident and subsequent urinary tract infections, blad- 
der tumor, enlarged prostate, respiratory infections, 
or hemiplegia; and that all expenses attributable to 
the treatment of those conditions and diseases were 
not compensable. 

The compensation court further found, one judge 
dissenting, that the plaintiff required continual cus- 
todial or nursing home care as a result of the brain 
injury, irrespective of other conditions or diseases, 
and that such care will be required for the rest of the 
plaintiff's life. The court awarded the plaintiff an 
amount equivalent to the cost of custodial care in a 
nursing home for the time in which he had been 
cared for at home. The court also ordered the de- 
fendants to reimburse the Veterans’ Administration 
in the amount of $18,909.40, and Medicare in the 
amount of $2,812.80, for hospital, medical, surgical, 
and nursing home services which had been furnished 
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to the plaintiff. The defendants have appealed and 
the plaintiff has cross-appealed from the award on 
rehearing. 

The principal question presented by the appeal is 
whether an injured workman who is totally and per- 
manently disabled and requires nursing care as the 
result of an accident and injury which arose out of 
and in the course of his employment is entitled to re- 
cover for the cost of such care although it will not 
cure or lessen his disability. 

The issue here is not one of fact but is a question of 
law. There is no dispute concerning the plaintiff's 
right to compensation or his need for nursing care 
for the remainder of his life. In construing the act it 
is important to remember that the Workmen’s Com- 
pensation Act should be liberally construed so as to 
accomplish the beneficent purposes of the act. Mar- 
low v. Maple Manor Apartments, 193 Neb. 654, 228 N. 
W. 2d 303. The policy of the act should not be 
thwarted by technical refinements of interpretation. 

At the time of the accident on August 11, 1971, sec- 
tion 48-120, R. R. S. 1943, provided in part as follows: 
“The employer shall be liable for reasonable medi- 
cal and hospital services and medicines as and when 
needed, and in addition to devices necessary for 
treatment, the first prosthetic devices, subject to the 
approval of the compensation court, not to exceed 
the regular charge made for such service in similar 
cases * * *, 

‘‘The court shall have the authority to determine 
the necessity, character, and sufficiency of any 
medical services furnished or to be furnished * * *.”’ 

In Newberry v. Youngs, 163 Neb. 397, 80 N. W. 2d 
165, this court said: ‘‘The burden placed upon the 
employer by section 48-120, R. R. S. 1943, is designed 
to relieve or cure the physical injuries suffered by 
the employee.’”’ (Emphasis supplied.) 

Although there is some conflict in authority, most 
of the cases which have considered the question hold 


VoL. 201] SEPTEMBER TERM, 1978 507 
Spiker v. John Day Co. 


that an employer is liable for medical, surgical, and 
hospital services required by an injured workman 
even though his disability is total and permanent 
and there is no hope of a cure. See, 2 Larson, The 
Law of Workmen’s Compensation, § 61.14, p. 10-474; 
10 Schneider’s Workmen’s Compensation (Perm. 
Ed.), § 2016, p. 137. 

In W. J. Newman Co. v. Industrial Commission, 
353 Ill. 190, 187 N. E. 137, the employee was paralyzed 
from the hips down as a result of a fractured spine. 
His disability was total and permanent and could not 
be reduced by any further treatment. His condition 
required constant nursing care. The Illinois Supreme 
Court held that the care which he required was nec- 
essary to relieve him from the effects of the injury 
and that the employer’s liability continued so long as 
medical, surgical, and hospital services were re- 
quired in order to relieve the injured employee from 
the effects of his injury. 

In Castle v. City of Stillwater, 235 Minn. 502, 51 N. 
W. 2d 370, the employee had sustained injury to the 
cervical spine which resulted in permanent total dis- 
ability. The Supreme Court of Minnesota held that 
the employer was required to provide physiotherapy, 
massage, and heat treatments because such treat- 
ments were necessary to relieve the employee from 
the effects of the injury even though such treatments 
could not effect a cure or reduce the disability of the 
employee. 

In Howard v. Harwood’s Restaurant Co., 40 N. J. 
Super. 564, 123 A. 2d 815, the employee was totally 
and permanently disabled as a result of an assault 
by a deranged fellow employee. The injured em- 
ployee required care in a nursing home, or at home 
with nurses, and medical supervision to prevent 
complications such as pneumonia, kidney and skin 
infections, and to take care of her bowels, bladder, 
and nutrition. The New Jersey court held that the 
employer was liable for such services under a stat- 
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ute requiring ‘‘medical, surgical and other treat- 
ment, and hospital service as shall be necessary to 
cure and relieve the workman of the effects of the 
injury and to restore the functions of the injured 
member or organ where such restoration is possible’’ 
even though the employee could not be cured by 
such treatment, and would never be able to get out 
of bed or be able to take care of herself. (Emphasis 
supplied.) 

In Stephens v. Crane Trucking, Inc. (Mo.), 446 8. 
W. 2d 772, the employee was totally and permanently 
disabled as a result of injuries suffered in a truck ac- 
cident. The Supreme Court of Missouri held that the 
employee was entitled to nursing care under a stat- 
ute authorizing medical, surgical, and hospital treat- 
ment, including nursing where required ‘‘to cure 
and relieve from the effects of the injury.’’ The 
court said: ‘‘In Brollier v. Van Alstine, 236 Mo. 
App. 1233, 163 S. W. 2d 109, the insurer contended 
that the statutory terms ‘cure’ and ‘relieve’ were 
used in the conjunctive and that if the employee 
could not be ‘cured’ of his injuries the commission 
lacked power to order the insurer to furnish treat- 
ment to ‘relieve’ him. The court held: ‘*** sucha 
position is untenable. The two words do not have 
identical meaning and the Legislature must have in- 
tended that both words should be given effect, else it 
would not have used both. * * * The words as used in 
the statute must be given their usual and well recog- 
nized meaning, and the statute must be liberally 
construed. Claimant * * * may be ‘‘relieved,’’ that 
is, given comfort, succor, aid, help, and ease, in his 
suffering; but he cannot be ‘‘cured’’ or ‘‘restored to 
soundness’”’ after his injury.’ 163 S. W. 2d 1. c. 115 [7, 
8]. Soitis with Mr. Stephens—he is entitled to nurs- 
ing services which ‘relieve him in his otherwise 
helpless bedfast condition even though there is no 
further course of ‘medical’ treatment in anticipation 
of a ‘cure’ or restoration to soundness.’’ See, also, 
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Di Giorgio Fruit Corp. v. Pittman (Fla.), 49 So. 2d 
600; Loomis v. Travelers Ins. Co. (La. App.), 169 So. 
2d 544; Orrick Stone Co. v. Jeffries (Okla.), 488 P. 2d 
1243. 

The defendants rely upon Wilson v. Brown-McDon- 
ald Co., 134 Neb. 211, 278 N. W. 254; Paulsen v. Mar- 
tin-Nebraska Co., 147 Neb. 1012, 26 N. W. 2d 11; Peek 
v. Ayres Auto Supply, 155 Neb. 233, 51 N. W. 2d 387; 
and Halbert v. United States F. & G. Co., 185 Neb. 
775, 178 N. W. 2d 781, in which cases it was stated 
that the employer’s liability under section 48-120 to 
furnish reasonable medical and hospital services 
and medicines, as and when needed, ceases when 
further medical, hospital, and surgical services 
would not definitely improve the condition of the in- 
jured employee and improvement would be conjec- 
tural. None of these cases involved an employee 
who had suffered a brain injury which produced 
total permanent disability. The issues involved in 
those cases was whether the workman was entitled 
to recover the expense of further surgical procedure 
where it was conjectural whether such procedure 
would be of any benefit to the workman. In the Hal- 
bert case the workman was allowed to recover the 
expense of surgery to his left foot even though the 
operation had been of questionable value, proved to 
be unsuccessful, and actually increased his disability. 
In the Peek case the employee had sustained a brain 
injury but this court determined ‘‘no necessity for 
further surgical or psychiatric treatment was 
shown.’’ None of these cases are controlling or ap- 
plicable here. 

In Gilmore v. State, 146 Neb. 647, 20 N. W. 2d 918, 
the employee was totally and permanently disabled 
as the result of an accident on April 7, 1936, in which 
he fell from the rear of a truck and injured his spine. 
The injury resulted in total permanent disability on 
March 31, 1941. In a proceeding commenced August 
25, 1941, the employee recovered an award for total 
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disability and medical, surgical, and hospital care. 
No appeal was taken from this award by the em- 
ployer. The employee was paid compensation for 
total disability until his death on September 27, 1944. 
The employer refused to pay for medical and 
hospital care for the employee after November 15, 
1942. An application for additional benefits filed on 
July 24, 1944, resulted in an award for the medical 
and hospital expenses incurred by the employee 
from November 15, 1942, until his death, which 
award was affirmed by the District Court and this 
court. We held that the medical and hospital ex- 
pense incurred by the employee ‘‘from and after the 
accident and resulting injuries until his death, were 
necessary and directly connected with the accident 
of April 7, 1936,’’ and were compensable. 

In Shotwell v. Industrial Builders, Inc., 187 Neb. 
320, 190 N. W. 2d 624, the employee had suffered mul- 
tiple injuries to his right arm, both feet, left leg, and 
spine with resulting bowel and urinary difficulties as 
a result of his injuries. He was determined to be 
permanently partially disabled as a result of the ac- 
cident and the probability was recognized that he 
would become totally disabled. Three judges of this 
court were of the opinion he was then totally and 
permanently disabled. It was undisputed that his 
condition would deteriorate with the passage of time 
and there was evidence he would need the services 
of an orthopedist and urologist for the rest of his life. 
He was awarded compensation by this court for 
temporary total disability for 149 4/7 weeks; 65 per- 
cent permanent partial disability for 150 2/7 weeks; 
and 17 1/2 percent permanent partial disability for 
the two-member injury for the rest of his life. With 
respect to his right to future medical expenses under 
section 48-120, R. R. S. 1948, we said: ‘‘Section 48- 
120, R. R. S. 1943, provides: ‘The employer shall be 
liable for reasonable medical and hospital services 
and medicines as and when needed, * * * subject to 
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the approval of the compensation court, * * *.’ The 
undisputed evidence indicates plaintiff will require 
medicines, and medical and hospital services in the 
future as a result of his injuries. If and when such 
items are required, they shall, subject to approval 
by the compensation court, be supplied at defend- 
ants’ expense. See Gilmore v. State, 146 Neb. 647, 20 
N. W. 2d 918.”’ 

The employee’s right to future medical expenses 
in the Shotwell case was not in any way dependent 
upon some hope of a ‘‘cure’’ or a reduction in disa- 
bility. The employee had then reached his maxi- 
mum recovery and it was apparent his condition 
would worsen in the future rather than improve. 
Nevertheless, he was awarded future medical and 
hospital services and medicines as and when needed 
to be supplied at the expense of the employer. 

The evidence in this case establishes that the 
plaintiff requires nursing care on a permanent basis 
as a direct result of the brain injury sustained in the 
accident on August 11, 1971. The plaintiff is entitled 
to recover the cost of such care under section 48-120, 
R. R. 8. 1943. 

The defendants further contend the trial court 
erred in awarding the plaintiff an amount equivalent 
to the cost of custodial care in a nursing home as a 
substitute for reimbursement for home care, and in 
ordering the defendants to reimburse the Veterans’ 
Administration and Medicare for services furnished 
to the plaintiff. 

Neither the Veterans’ Administration nor Medi- 
care, nor any agency concerned with that program, 
were parties to the action. There was no evidence 
that the plaintiff had incurred any liability for serv- 
ices furnished by the Veterans’ Administration or 
Medicare. It is clear that the plaintiff had no claim 
for reimbursement for services furnished by the 
Veterans’ Administration and Medicare and the 
compensation court had no jurisdiction to determine 
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‘any right of reimbursement that either the Veterans’ 
Administration or Medicare might have as against 
the defendants. That portion of the award ordering 
the defendants to reimburse the Veterans’ Adminis- 
tration and Medicare was erroneous and is reversed. 

In Claus v. DeVere, 120 Neb. 812, 235 N. W. 450, 
this court held that an injured workman could not 
recover for his wife’s services as a nurse which were 
furnished to him while he was cared for at home. 
There is much authority to the contrary in other jur- 
isdictions and a majority of this court is now of the 
opinion that the decision in Claus v. DeVere, supra, 
should be overruled for the reasons stated in the con- 
curring opinion of Brodkey, J. The plaintiff is en- 
titled to an award for the reasonable value of the 
nursing care furnished to him by Mrs. Spiker while 
he was cared for at home together with the reason- 
able expense of the nurses and aides who were em- 
ployed to assist Mrs. Spiker in caring for the plain- 
tiff during the time that he was at home. This does 
not include the cost of additions to the plaintiff's 
home. 

The cross-appeal contends the compensation court 
erred (1) in finding the hospital confinements after 
March 3, 1972, were not directly related to the acci- 
dent; (2) in finding there was no causal connection 
between the accident and the plaintiff's urinary 
tract infections, enlarged prostate, respiratory in- 
fections, and hemiplegia; (3) in failing to compen- 
sate the plaintiff's wife for home nursing care; (4) in 
failing to award a portion of the cost of adding a 
room to the plaintiff's home to enable him to be 
cared for at his home; (5) in failing to award the 
Veterans’ Administration the fair and reasonable 
value of the hospital care furnished to the plaintiff; 
and (6) in failing to award the statutory penalty and 
attorney’s fees as provided in section 48-125, R. R. S. 
1943. 

The fourth and fifth contentions of the cross-appeal 
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are without merit for reasons which have been 
stated before. 

The evidence shows that following the accident on 
August 11, 1971, the plaintiff was hospitalized at 
Bryan Memorial Hospital. He was discharged from 
the hospital on October 12, 1971, and readmitted on 
November 1, 1971. He was transferred to Madonna 
Professional Care Center on January 6, 1972. He 
was readmitted to the hospital on January 14, 1972, 
and transferred to the Veterans’ Administration 
Hospital on March 3, 1972. Since March 3, 1972, he 
has been in a Veterans’ Administration Hospital, 
Eastmont Manor, the Americana Nursing Home, 
Bethesda Hospital, Lincoln General Hospital, or 
Milder Manor Nursing Home except for 171 days 
when he was cared for at his home. 

On January 26, 1972, Dr. John D. Baldwin, a psy- 
chiatrist who had been assisting with the treatment 
of the plaintiff, wrote to the plaintiff’s wife and at- 
torney concerning the future care and treatment of 
the plaintiff. Dr. Baldwin stated that although the 
plaintiff’s condition had now stabilized, it was prob- 
able that he would require institutional care for the 
rest of his life in a long-term psychiatric facility 
with adequate nursing personnel and medical man- 
agement. Dr. Baldwin emphasized that the plain- 
tiff’s condition might deteriorate as he became aged 
and that he would need continual medical manage- 
ment and medications. 

On February 18, 1972, the defendant insurance car- 
rier wrote to the plaintiff’s lawyer stating that fur- 
ther medical payments for the plaintiff would be ter- 
minated after March 3, 1972. Apparently, March 3, 
1972, was an arbitrary date selected by the insur- 
ance carrier and the termination was actually based 
upon Dr. Baldwin’s letter of January 26, 1972. 

When the plaintiff was first hospitalized following 
the accident, one of the injuries for which he was 
treated was blood in his urine. The treatment for 
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this condition necessitated the insertion of a catheter 
which was left in place for several weeks. There- 
after, the plaintiff had a series of urinary difficulties 
including incontinence, infections of the urinary 
tract, strictures, and retention. Various procedures 
were performed including cystoscopy and trans- 
urethral resection. 

In the course of treatment it was discovered that 
the plaintiff had a small bladder tumor and enlarge- 
ment of the prostate. The tumor was not related to 
the accident in any way. The enlargement of the 
prostate was not related to the accident except that 
it combined with his injuries to complicate his urin- 
ary problems and the procedures undertaken to cor- 
rect that condition were done in an effort to relieve 
the incontinency and infections which were related 
to the brain injury sustained in the accident. 

Since the accident the plaintiff has been treated by 
Dr. Donald Purvis, a specialist in internal medicine; 
Dr. Bruce McMullen, a specialist in internal medi- 
cine; Dr. John Baldwin, a psychiatrist; Dr. Louis 
Gilbert, a urologist; Dr. Guy Matson, a physician; 
Dr. David J. Gogela, a specialist in neurosurgery; 
Dr. Carlos Mota, a surgeon and urologist; Dr. Julia 
Hopkins, a specialist in internal medicine; Dr. 
Douglass Decker, a neurologist; and Dr. George 
Hachiya, a psychiatrist. All these physicians were 
called as witnesses by the plaintiff and testified in 
his behalf. Their testimony established that the in- 
jury to the plaintiff’s brain produced a general debil- 
itating effect and resulted in his bowel and urinary 
difficulties. 

The testimony of the treating physicians estab- 
lished that the urinary infections were directly re- 
lated to the brain injury. The only evidence to the 
contrary was the testimony of Dr. Harold Ladwig, a 
neurologist, who had not examined or treated the 
plaintiff and whose testimony was based entirely 
upon an examination of records. 
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The evidence is nearly conclusive that the urinary 
tract infections were the result of the brain injury 
and the treatments utilized in attempting to control 
the urinary problems which the plaintiff had as a re- 
sult of his injury. The finding of the compensation 
court that there was no causal connection between 
the urinary tract infections and the injury was 
clearly wrong and is reversed. 

In addition to his urinary and bowel problems the 
plaintiff sustained a cerebral vascular accident on 
April 25, 1975, resulting in hemiplegia. The plaintiff 
has had several severe respiratory infections. 
Although the plaintiff’s brain injury may have been 
a contributing cause to these difficulties, the evi- 
dence is such that we can not say that the compensa- 
tion court was clearly wrong in finding to the con- 
trary. 

There was a reasonable controversy between the 
parties in this case and the plaintiff was not entitled 
to the statutory penalties for waiting time. § 48-125, 
R. R. S. 1943; Marshall v. Columbus Steel Supply, 
187 Neb. 102, 187 N. W. 2d 607. Since it does not 
appear that the award to the plaintiff was increased 
in this court, no allowance is made for the services 
of the plaintiff’s attorneys in this court. 

The judgment of the compensation court is af- 
firmed in part, and in part reversed, and the cause 
remanded for further proceedings in accordance 
with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR FURTHER PROCEEDINGS. 

BRODKEY, J., concurring. 

I feel the time has come for this court to recon- 
sider and overrule our previous pronouncement in 
Claus v. DeVere, 120 Neb. 812, 235 N. W. 450 (1931), 
in which this court announced the rule that an in- 
jured workman cannot recover for his wife’s serv- 
ices as a nurse which were furnished to him while he 
was cared for at home. 
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The accident in question occurred on August 11, 
1971. The defendant and the insurance company re- 
fused to make any further payments to the claimant 
after March 3, 1972, on the basis that plaintiff's con- 
dition would not be further improved, and might 
even deteriorate. The applicable statute in effect at 
that time provided that: ‘‘The employer shall be li- 
able for reasonable medical and hospital services 
and medicines as and when needed, and in addition 
to devices necessary for treatment, the first prosthetic 
devices, subject to the approval of the compensation 
court, not to exceed the regular charge made for 
such service in similar cases * * *, The court shall 
have the authority to determine the necessity, char- 
acter, and sufficiency of any medical services fur- 
nished or to be furnished and shall have authority to 
order a change of doctor, physician, hospital, or re- 
habilitation facility when it deems such change is 
desirable or necessary.’’ See section 48-120, R. R. S. 
1943, in effect at that time. We point out that the 
above section was amended, effective August 24, 
1975, and the principal change in the language is itali- 
cized as follows: ‘‘The employer shall be liable for 
all reasonable medical and hospital services, appli- 
ances, supplies, prosthetic devices and medicines as 
and when needed, which are required by the nature 
of the injury and which will relieve pain or promote 
and hasten the employee’s restoration to health and 
employment, subject to the approval of and regula- 
tion by the compensation court, * * *.’’ Laws 1975, 
L.B. 127, § 1, p. 264. However, even under the word- 
ing of the original statute, this court held in New- 
berry v. Youngs, 163 Neb. 397, 80 N. W. 2d 165 
(1956): ‘‘The burden placed upon the employer by 
section 48-120, R. R. 8. 1943, is designed to relieve or 
cure the physical injuries suffered by the employee.”’ 
(Emphasis supplied.) There is little question that 
under either the original statute or the subsequent 
amendment, nursing services, as such, are covered 
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as ‘‘reasonable medical services.’’ In some of the 
jurisdictions hereinafter referred to, the statutes 
specifically provide for liability for ‘‘nursing serv- 
ices,’’ but we do not believe the result would be any 
different even though not specifically mentioned in 
the particular statute involved. The principal prob- 
lem involved in this case, as well as one frequently 
encountered in other jurisdictions, is whether recov- 
ery for nursing services are recoverable when ren- 
dered by the claimant’s spouse or other members of 
his or her immediate family. See, 2 Larson, The 
Law of Workmen’s Compensation, § 61.13, pp. 10-469 
to 10-472; 10 Schneider’s Workmen’s Compensation 
(Perm. Ed.), § 2004(m), p. 34 et. seq., and Supple- 
ments thereto; 99 C. J. S., Workmen’s Compensa- 
tion, § 268, pp. 918, 919. The problem is well deline- 
ated and discussed by the court in A. G. Crunkelton 
Electric Co., Inc. v. Barkdoll, 227 Md. 364, 177 A. 2d 
252 (1962), where the court states: ‘‘Appellants’ 
next contention is that the appellee’s wife is not en- 
titled to receive compensation for nursing services 
performed for her husband. This raises a question 
novel in this State. Ordinarily nursing services, 
when necessary and authorized, are part of any 
workmen’s compensation law, and the injured em- 
ployee, when it is required, is entitled to nursing 
services at home or in a hospital. There is no dis- 
pute on this point. However, when a member of the 
employee’s immediate family (wife) as here, is in- 
volved, a conflict of judicial opinion arises. 

‘“The cases which deny such allowances (compen- 
sation to the wife) do so on the grounds that the serv- 
ices rendered constitute a duty imposed by the mari- 
tal relationship and for which the husband would not 
be liable in suit for quantum meruit, nor can the 
wife recover in a suit against a third party. Other 
cases have held, in the absence of a showing that the 
wife had given up other employment to care for her 
husband, that such a claim would not be allowed. 
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For cases denying the allowance to a wife, see Claus 
v. DeVere (Neb.), 235 N. W. 450; Graf v. Montgom- 
ery Ward (Minn.), 49 N. W. 2d 797; and Galway v. 
Doody Steel Erecting Co. (Conn.), 130 Atl. 705. 

‘“‘However, other states have adopted the so-called 
‘modern rule’ as enunciated by Professor Larson, 
and have permitted such payments to a wife on the 
grounds that when the wife was employable she was 
entitled to compensation for caring for her husband, 
or, that the services required were of an extraordi- 
nary nature and not those contemplated by the usual 
marital relationship and, therefore, she would be en- 
titled to be recompensed for the same. California 
Casualty Ind. Exch. v. Industrial Acc. Com’n (Cal.), 
190 P. 2d 990; Daugherty v. City of Monett (Mo.), 192 
S. W. 2d 51; and Berkowitz v. Highmount Hotel, 120 
N. Y.S. 2d 600. See also 2 Larson, Workmen’s Com- 
pensation Law, § 61.13.’ 

Inasmuch as the decision in many of the opinions 
hereinafter cited appear to turn on the peculiar facts 
of the individual cases, it will be helpful at this point 
to set out the type of services rendered by Mrs. 
Spiker to her husband during the course of his ill- 
ness. The insurer informed the plaintiff's attorney 
on February 18, 1972, that all medical payments for 
the plaintiff would terminate on March 3, 1972. 
After that date, Mrs. Spiker cared for her husband 
at their home for a total of 171 days, during which 
time she attended her husband singlehandedly for a 
total of 3,371 hours. During the night it was neces- 
sary for her to get up at least once an hour to turn 
her husband, change the bedding when he had a 
bowel movement, give him medication when his 
bladder spasms commenced, insert catheters when 
necessary, and generally take care of him in the 
evenings and on weekends, when the employed 
nurse was absent. Her stated reason for the exten- 
sive care she rendered him was for the purpose of 
reducing the cost of such care. It is clear that the 
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type of services rendered by Mrs. Spiker to her hus- 
band were not those of an ordinary housewife, but 
were of an extraordinary nature and the type usu- 
ally rendered by professional nurses. 

In-depth research of authorities from other juris- 
dictions, as well as our own, reveals that there are 
three basic requirements to be satisfied before com- 
pensation will be allowed for the care given an in- 
jured employee by the spouse in their home. These 
requirements are that: (1) The employer must 
have knowledge of the employee’s disability and 
need of assistance as a result of a work-related acci- 
dent; (2) the care given by the wife must be extra- 
ordinary and beyond normal household duties; and, 
finally (3) there must be a means of determining the 
reasonable value of the services rendered by the 
spouse. These considerations presuppose that nurs- 
ing care in the employee’s home is allowable under 
the statute. As set out in the majority opinion, Ne- 
braska would allow recovery for such care in the 
home. 

Both Michigan and Massachusetts have considered 
statutes similar to Nebraska’s section 48-120, R. R. 
S. 1943, and have held that nursing care rendered at 
home by the wife would be included in the term 
‘‘medical services.’’ Dunaj v. Harry Becker Co., 52 
Mich. App. 354, 217 N. W. 2d 397 (1974); In re Klapac, 
355 Mass. 46, 242 N. E. 2d 862 (1968). The Michigan 
Court of Appeals in Dunaj v. Harry Becker Co., 
supra, discussed the question of ‘‘whether medical 
services rendered by claimant’s wife are unpaid 
medical services within the meaning of the statute,’’ 
(in effect at the time of the accident) and held ‘‘that 
medical service by a claimant’s wife are compen- 
sable to the same extent as they would be if the serv- 
ices had been rendered by someone other than the 
wife.’’ (Emphasis supplied.) The court concluded 
by stating ‘‘we do not believe that the Legislature in- 
tended that an employee and its insurer should re- 
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ceive a windfall by reason of the fact that claimant’s 
wife has performed services which should have been 
provided by said employer.’’ 

The Massachusetts Supreme Court in In re Klapac, 
supra, stated: ‘The term ‘medical services’ as 
used in the statute is inclusive of the services of a 
nurse * * *.’’ The court stated that: ‘‘The wife was 
not barred from receiving payments for nursing 
services because of the marital relationship * * *. It 
is beside the point that no debt may have arisen be- 
tween husband and wife * * *. The employer 
through the insurer, if insured, has the affirmative 
duty to furnish to an injured employee ‘adequate 
and reasonable medical and hospital services, and 
medicines if needed, * * *.’ G. L. c. 152, § 30. If 
services that fall within the statutory provisions are 
furnished by the wife, they should be paid for. The 
statutory obligation is not expressed in terms of re- 
imbursing the employee for amounts he became ob- 
ligated to pay.’’ The court in In re Klapac, supra, 
did not allow compensation for the wife’s care as she 
was not supervised by a physician. 

Many other jurisdictions, with statutes specifically 
providing nursing care, have allowed the spouse’ 
claim for services. In Daugherty v. City of Monett, 
238 Mo. App. 924, 192 S. W. 2d 51, the appellate court 
found that ‘‘the wife rendered excellent services and 
it was certainly in addition to her ordinary house- 
hold duties.’’ The court also distinguished Claus v. 
DeVere, supra, because the wife in the Daugherty 
case was not being compensated for the ‘‘ordinary 
household services of a wife but extraordinary serv- 
ices in addition to her ordinary duties.’’ See, also, 
Groce v. J. E. Pyle, 315 S. W. 2d 482 (Mo. App., 1958). 

The Missouri Court of Appeals spoke again on the 
issue of compensating a spouse for home care in Col- 
lins v. Reed-Harlin Grocery Co., 230 S. W. 2d 880 
(Mo. App., 1950). The court found that the employer 
knew of the employee’s injuries and his need for as- 
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sistance. The court concluded that the employer’s 
failure to provide or to offer to provide such services 
resulted in its liability for the care provided by the 
wife. See, also, Stephens v. Crane Trucking, Inc., 
446 S. W. 2d 772 (Mo., 1969); Balsamo v. Fisher Body 
Div. - G. M. Corp., 481 S. W. 2d 536 (Mo. App., 1972). 

California has also decided that a spouse should be 
compensated for nursing care provided an injured 
employee at their home in the case of California 
Cas. Indem. Exch. v. Industrial Accident Commis- 
sion, 84 Cal. App. 2d 417, 190 P. 2d 990 (1948). The 
California statute, section 4600 of the Labor Code 
provided that ‘‘nursing’’ should be provided an in- 
jured employee by the employer. See, also, Pacific 
Elec. Ry. Co. v. Industrial Accident Commission, 96 
Cal. App. 2d 651, 216 P. 2d 135 (1950), where a practi- 
cal nurse was hired in order to reduce medical ex- 
penses. The Court of Appeals allowed the employee 
full compensation although the nurse performed 
general housework in addition to providing nursing 
care. 

Both Texas and Oklahoma have statutes which re- 
quire the employer to provide nursing care to an in- 
jured employee. Texas, Vernon’s Ann. Civ. St., art. 
8306, § 7; Oklahoma Statute, 85 O. S. 1961, § 14. Both 
states have found that a spouse’ care of an injured 
employee is to be compensated under the statutes. 
Western Alliance Ins. Co. v. Tubbs, 400 8. W. 2d 850 
(Tex. Civ. App., 1965); Transport Ins. Co. v. Polk, 
400 S. W. 2d 881 (Tex., 1966); Orrick Stone Co. v. Jef- 
fries, 488 P. 2d 1243 (Okla., 1971). The court in 
Western Alliance Ins..Co. v. Tubbs, supra, stated 
that the wife’s services ‘‘consisted of feeding, bath- 
ing, shaving and turning claimant, taking him to the 
doctor and generally ‘taking care of’ him in his 
home while he was an invalid.’’ In the instant case 
Mrs. Spiker has rendered very similar care and as- 
sistance to her husband. 

The Supreme Court of Michigan in Kushay v. Sex- 
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ton Dairy Co., 394 Mich. 69, 228 N. W. 2d 205 (1975), 
found that the Michigan statute, M. C. L. A., § 418.315, 
which provided for ‘‘other attendance’’ of an injured 
employee, included the care rendered by a spouse. 
The Michigan Supreme Court stated that: ‘The lan- 
guage of the statute * * * focuses on the nature of the 
service provided, not the status or devotion of the 
provider of the service. * * * If services within the 
statutory intendment are provided by a spouse, the 
employer is obligated to pay for them.’’ I believe 
that Mrs. Spiker in this case provided the same type 
of nursing care in the nurse’ absence, hence, the em- 
ployee should be compensated for the reasonable 
value of such services. It is the ‘‘nature of the serv- 
ice provided, not the status or devotion of the pro- 
vider of the service * * *.’’ 

Florida has allowed compensation for the wife’s 
services as a practical nurse while caring for her 
husband, but without discussion or explanation as to 
the reasons for so doing. Brinson v. Southeastern 
Utilities Service Co., 72 So. 2d 37 (Fla., 1954); Brown 
v. Dennis, 114 So. 2d 335 (Fla. App., 1959). 

The Florida Supreme Court has also allowed a 
wife compensation for nursing her husband, al- 
though ‘‘she did not give up any regular employ- 
ment.’”’ Oolite Rock Co. v. Deese, 134 So. 2d 241 
(Fla., 1961). The court there stated that: ‘‘The po- 
sition that the wife could not be compensated in such 
an extreme case, though the petitioners were escap- 
ing the payment to some one else, simply because 
the wife did not happen to have been employed at 
the time of the husband’s misfortune, is one we can- 
not accept. We think adoption of the rule would be 
so harsh as to be downright unjust.’’ See, also, 
McMahon v. Huntington, 246 So. 2d 743 (Fla., 1971). 

Many of the cases which have denied a spouse 
compensation for the care rendered an injured em- 
ployee, did so on the ground that the care rendered 
was not so unusual or extraordinary from normal 
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household duties as to be compensable. Claus v. 
DeVere, supra; Galway v. Doody Steel Erecting Co., 
103 Conn. 431, 130 A. 135; South Coast Constr. Co. v. 
Chizauskas, 172 So. 2d 442 (Fla., 1965); Pan Ameri- 
can World Airways, Inc. v. Weaver, 226 So. 2d 801 
(Fla., 1969); Bituminous Cas. Corp. v. Wilbanks, 
supra; Graf v. Montgomery Ward Co., 234 Minn. 485, 
49 N. W. 2d 797. 

The reason given by the Nebraska Supreme Court 
for its holding in the case of Claus v. DeVere, supra, 
was as follows: ‘‘The rule is that the husband is en- 
titled to the services of the wife. He is not liable to 
her; nor could she sue and recover from him for any 
service rendered him as a wife * * *.”’ 

The care rendered by a spouse is intended for the 
injured employee’s benefit only, not for the employer- 
insurer’s benefit. In this case the employer and 
insurer refused to provide further care for Mr. 
Spiker and Mrs. Spiker was forced to care for her 
husband at their own expense. Mrs. Spiker testified 
that she was trying to reduce the cost of her hus- 
band’s care by bringing him home. The employer- 
insurer should not be allowed to profit from the 
gratuitous care, given out of love, to an injured em- 
ployee by his spouse, when it was the employer 
which forced the care of the employee upon the 
spouse. 

I conclude from the foregoing authorities that it 
would be most inequitable not to permit an injured 
employee, entitled to workmen’s compensation ben- 
efits under the applicable statute, to recover the 
value of services rendered him by his spouse or 
other members of his family. The obvious injustice 
is made clear particularly in cases where a wife, 
prior to the time of the accident, has been gainfully 
employed and contributing the fruits of her labors to 
the family income. The same is true in situations 
where the wife, although not employed at the time, 
would normally have had the opportunity to obtain 
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employment and make such contribution. In either 
event, through no fault of the wife or the injured hus- 
band, the family had been deprived of income prob- 
ably sorely needed to supply their daily require- 
ments. See Oolite Rock Co. v. Deese, supra. 

As previously noted, there are jurisdictions which 
do not permit the injured employee compensation 
for services rendered in the home by the spouse or 
by other close relatives. However, as stated in 2 
Larson, the Law of Workmen’s Compensation, § 
61.13, p. 10-465, the modern trend of authority is 
away from that espoused in older cases previously 
referred to and the equitable view adopted by the 
more modern cases would appear to be in line with 
the view I am espousing herein. Most of the cases 
to the contrary, which I have cited above, may be 
distinguished on their facts. Other older cases, not 
cited herein and holding to the contrary, may also be 
distinguished on other grounds. 

I believe the rule announced by this court in Claus 
v. DeVere, supra, in 1931 is outdated, out of step with 
modern thinking, and highly inequitable in its result, 
and that this court is correct in overruling that deci- 
sion. We have in the past stated on many occasions 
that the Workmen’s Compensation Act should be lib- 
erally interpreted so as to effectuate the beneficent 
purposes of the act. Our action today gives 
substance to that adage. 

BostauGH, McCown, and Waits, C. THomas, JJ., 
join in the opinion of Bropkry, J. 

Wuite, C. J., concurring in part, and dissenting in 
part. 

I concur in the majority opinion insofar as it holds: 

(1) That the Veterans’ Administration and Medi- 
care are not entitled to reimbursement for the rea- 
sonable value of medical services provided to plain- 
tiff: 

(2) That plaintiff is not entitled to an award fora 
portion of the cost of adding a room to his home to 
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enable him to be cared for at home; 

(3) That the determination of the Workmen’s Com- 
pensation Court that the plaintiff’s cerebral vascular 
accident, hemiplegia, and respiratory infections 
were not a result of his brain injury, is not clearly 
wrong; and 

(4) That plaintiff is not entitled to the statutory 
penalty and attorney’s fees as provided in section 48- 
125, R. R. 8. 1943. 

For the following reasons, however, I respectfully 
dissent from the remainder of the majority opinion. 

“The findings of fact made by the Workmen’s 
Compensation Court after rehearing shall have the 
same force and effect as a jury verdict in a civil 
case.”’ § 48-185, R. S. Supp., 1976. The findings of 
fact made by the Workmen’s Compensation Court 
after rehearing will not be set aside on appeal unless 
clearly wrong. Boults v. Church, 200 Neb. 319, 263 
N. W. 2d 478 (1978); Hyatt v. Kay Windsor, Inc., 198 
Neb. 580, 254 N. W. 2d 92 (1977). The compensation 
court unanimously and specifically determined that 
plaintiff's urinary tract infections and bowel difficul- 
ties were not the result of his brain injury, but were 
due to independent and unrelated causes. 

Dr. Harold Ladwig examined plaintiff's medical 
records and gave his opinion that plaintiff’s subse- 
quent urinary tract infections were not a result of 
his brain injury. While plaintiff possibly had a 
minor urinary tract infection shortly after the acci- 
dent, the serious reoccurring urinary tract infections 
he has since suffered from did not commence until 
August 1972. At that time he underwent surgery on 
his bladder and prostate. In connection with this a 
catheter was inserted. Several witnesses acknowl- 
edged that an indwelling catheter is a potential 
source of infection. Dr. Baldwin, who treated plain- 
tiff from October 1971, until March 3, 1972, testified 
that when he last saw plaintiff he was not suffering 
from or afflicted with a urinary tract infection. 
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There is sufficient evidence to sustain the finding of 
the compensation court, and it cannot be said to be 
clearly wrong. 

It is clear and undisputed from the record that 
plaintiff reached maximum recovery from his brain 
injury as of March 3, 1972, and that no further medi- 
cal treatment, medicine, or surgical procedure 
would improve, remove, or lessen his injury. The 
primary question in this case is whether plaintiff is 
entitled, under the workmen’s compensation stat- 
utes, as existed on the date of his injury, to an award 
for noncurative custodial care. 

With a single stroke of the pen, the majority opin- 
ion concludes that a long series of precedents, by 
this court, are not ‘‘controlling or applicable here.’’ 
Citing these same decisions, one eminent author in ° 
the field of workmen’s compensation law concludes 
that Nebraska is among those jurisdictions which 
hold that workmen’s compensation medical benefits 
do not extend to ‘‘palliative measures useful only to 
prevent pain and discomfort after all hope of cure is 
gone.’’ 2 Larson, The Law of Workmen’s Compen- 
sation, § 61.14, p. 10-474. 

In Paulsen v. Martin-Nebraska Co., 147 Neb. 1012, 
26 N. W. 2d 11 (1947), the plaintiff suffered an injury 
to his right foot, and sought an award for an opera- 
tion to decrease the disability to that foot. The rec- 
ord there failed to show there would be a definite im- 
provement to plaintiff's foot if the operation were 
performed. Denying plaintiff's claim, we held: 
‘‘Where the evidence discloses that further medical, 
hospital and surgical services would not definitely 
improve the condition of an injured employee, and 
where such improvement would be conjectural, the 
employer’s liability, under section 48-120, R. R. S. 
1948, to furnish reasonable medical and hospital 
services and medicines, as and when needed, 
ceases.”’ 

In Peek v. Ayres Auto Supply, 155 Neb. 233, 51 N. 
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W. 2d 387 (1952), plaintiff, a salesman, suffered var- 
ious injuries as the result of an automobile accident. 
Among the injuries suffered was a ‘‘brain injury 
with resulting traumatic encephalitis and post-trau- 
matic neurosis.’’ Plaintiff sought an award for fur- 
ther medical services in connection with his injury. 
In denying his claim, we stated: ‘‘At the hearing on 
December 19, 1950, the plaintiff was admittedly im- 
proved and no necessity for further surgical or psy- 
chiatric treatment was shown. (Paulsen v. Martin- 
Nebraska Co., 147 Neb. 1012, 26 N. W. 2d 11 (1947) 
cited). * * * Therefore, in the light of the evidence 
and such rules, we conclude that defendant should 
not be required to furnish plaintiff any future 
medical and hospital services.’’ See, also, Wilson v. 
Brown-McDonald Co., 134 Neb. 211, 278 N. W. 254 
(1988); Halbert v. United States F. & G. Co., 185 
Neb. 775, 178 N. W. 2d 781 (1970). These cases are 
directly applicable and should be controlling in this 
case. 

Clearly, plaintiff will need custodial care for the 
rest of his life. In Newberry v. Youngs, 163 Neb. 
397, 80 N. W. 2d 165 (1956), plaintiff broke his eye- 
glasses in the course of an accident. He developed 
headaches from not wearing them, purchased a new 
pair, and claimed payment for the eyeglasses. In 
denying his claim, we stated: ‘‘Need for eyeglasses 
is not the test. The burden placed upon the em- 
ployer by section 48-120, R. R. S. 1943, is designed to 
relieve or cure the physical injuries suffered by the 
employee.’’ (Emphasis supplied. ) 

Obviously, plaintiff is in pitiful condition. We can- 
not, however, permit our sympathy for plaintiff to 
force us into strained interpretations of our statutes 
and case law. As was cautioned in Runyan v. 
Lockwood Graders, Inc., 176 Neb. 676, 127 N. W. 2d 
186 (1964): ‘‘The result of the instant case appears 
to be a harsh one. But this court is bound by the 
statute as enacted. It has no authority to alleviate 
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the apparent harshness of the result by the applica- 
tion of equitable principles. The plain language of 
the workmen’s compensation law must be followed 
by this court. The right to and amount of recovery 
are purely statutory.”’ 

‘“‘While the conception underlying workmen’s com- 
pensation is one of insurance, an employer is not an 
insurer of his employee or his safety, and the acts 
are not designed to afford life, health, old age, or un- 
employment insurance.’’ 99 C. J. S., Workmen’s 
Compensation, § 9, p. 54. ‘‘ * * * the existence and 
amount of the right to, and corresponding liability 
for, compensation depend on the provisions of the 
particular statute.’’ 99 C. J. S., Workmen’s Com- 
pensation, § 6, at p. 51. 

The majority opinion concludes that under section 
48-120, R. R. S. 1943, plaintiff is entitled to an award 
for noncurative custodial care. Section 48-120, R. R. 
S. 1943, holds the employer liable for ‘‘reasonable 
medical and hospital services and medicines as and 
when needed and in addition to devices necessary 
for treatment, the first prosthetic devices.” (Empha- 
sis supplied.) Under no reasonable construction or 
interpretation of this statute can it be said that the 
employer is liable for purely custodial care of the in- 
jured employee, which will do nothing to improve 
his injured condition. 

In 1965, the Workmen’s Compensation Law was 
amended by the Legislature to allow the injured em- 
ployee to recover the cost of a first prosthetic de- 
vice. Laws 1965, c. 278, § 1, p. 799. The introducer 
of that act in his Statement of Intent, and later in 
floor debate explained that: ‘‘This bill expands the 
definition of medical payments under the Work- 
men’s Compensation Statutes. Presently, the 
statute, as interpreted by the Supreme Court, has 
meaning that no prosthetic device is covered under 
medical payments. This means that if a workman 
is injured on the job in the scope of employment and 
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otherwise covered by Workmen’s Compensation his 
medical expenses would terminate at the point that 
he needed a prosthetic device. If he lost a leg or an 
arm and needed an artificial limb or a glass eye or 
other similar prosthetic device, the present law does 
not cover it.’? Floor Debate, L. B. 278, p. 393 (1965). 

The majority opinion holds that the same statutory 
language, which had to be amended by the Legisla- 
ture to allow an injured workman to recover the cost 
of a prosthetic device, permits recovery for un- 
limited noncurative custodial care. 

The majority opinion overrules Claus v. DeVere, 
120 Neb. 812, 235 N. W. 450 (1931), and establishes a 
right to compensation for nursing care furnished by 
the wife at home. The rule denying such compensa- 
tion under our statute has been settled law for 47 
years (since 1931). So far as I can discover, it has 
never been challenged or disturbed by the Legisla- 
ture. It is now abrupty overruled. It would seem 
clear that a rule of such established standing, in- 
terpreting the statute, should not be reversed except 
after a full hearing and examination in the legisla- 
tive forum. 

Plaintiff and the concurring opinion of Brodkey, 
J., cite numerous cases to us from other jurisdic- 
tions for the propositions that the long-range ‘‘rea- 
sonable medical and hospital services’’ include nurs- 
ing home care, and that the nursing services of a 
wife are compensable. I have carefully examined 
these cases and find them inapplicable. These 
cases arise in different jurisdictions, under different 
statutory language, and are the products of different 
case law. I shall not attempt to distinguish each 
and every case in this dissent. Two examples, how- 
ever, will suffice to illustrate the inappropriateness 
of these cases to the situation before us. In Daugh- 
erty v. City of Monett, 238 Mo. App. 924, 192 8S. W. 2d 
51 (1946), the Missouri workmen’s compensation 
statute specifically required the employer to furnish 
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‘‘medical, surgical and hospital treatment, including 
nursing.’’ (Emphasis supplied.) The statute did not 
require the nursing to be that of a trained profes- 
sional. Thus, in allowing compensation for the nurs- 
ing services of a wife, the Missouri court was merely 
following the directive of its Legislature. Again, in 
A. G. Crunkelton Electric Co., Inc. v. Barkdoll, 227 
Md. 364, 177 A. 2d 252 (1962), that state’s statute spe- 
cifically held the employer liable for ‘‘nurse and 
hospital services.’” (Emphasis supplied.) 

Time forbids further discussion. 

Every wife now becomes a nurse — and a paid 
one. The claim here is already for 3,371 hours from 
August 2, 1975, to February 12, 1976. The plaintiff is 
elderly, but suppose he were 20 years younger? And 
the wedding vow ‘‘to care for him, in sickness and 
health’’ becomes, in part, an employer’s financial 
burden. 

Where does the majority opinion tell us where the 
marital obligation ceases and the paid nursing serv- 
ices begin? How does the fact-finder resolve the 
overlap between household duties and nursing care? 
For example, what portion of special diet prepara- 
tion is paid for, et cetera? Is the time spent on a 
necessary exercise walk with the injured husband 
compensable? Where are the guidelines? 

If there are professional criteria for the determina- 
tion of such issues, it would seem particularly ap- 
propriate for their establishment in the legislative 
forum. 

The question of the burden of proof is not met in 
the broad brush of the majority opinion. The evi- 
dence necessarily must come from and be developed 
under the protected cloak of the home and domestic 
privacy. It, perhaps, will be undisputed and in- 
vulnerable to attack. The recent experience of the 
federal government in administering the welfare 
programs points to caution in the context presented 
in this case. 
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There are a multitude of free welfare services and 
disability provisions now available in our society 
which did not exist at the time of the decision of this 
court in Claus v. DeVere, supra, or when the com- 
pensation statute was enacted. Whether any of this 
is relevant, I do not know. But I do know that this 
abrupt and far-reaching policy determination and 
reversal of settled law should not be made unless 
full opportunity for consideration and hearing of the 
competing considerations is had in the legislative 
forum. 

Under the guise of judicial interpretation, the ma- 
jority opinion has rewritten and liberalized recovery 
under the workmen’s compensation laws. If such a 
result is desirable, the responsibility for the nature 
and amount of benefits accorded to the injured em- 
ployee rests with the Legislature. 

SPENCER and CLINTON, JJ., join in this concurrence 
and dissent. 


Mary P. NICHOLSON, APPELLANT, V. TERRY BRADDOCK 
ET AL., APPELLEES. 
270 N. W. 2d 314 


Filed October 11, 1978. No. 41626. 


1. Accord and Satisfaction: Damages: Proof. One who seeks to 
avoid the legal effect of a release of a cause of action for personal 
injuries has the burden of pleading and proving the facts which en- 
title him to such relief. 

2. Appeal and Error: Records: Evidence. Purported evidence 
which does not appear in the bill of exceptions cannot be considered 
by the Supreme Court on appeal. 


Appeal from the District Court for Douglas County, 
RUDOLPH TeEsaR, Judge. Affirmed. 


Seb Caporale, for appellant. 
Pilcher, Howard & Dustin, for appellees. 
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Heard before SPENCER, C. J.,. PRo TEM., BoSLAUGH, 
McCown, CLINTON, BRODKEY, and Wits, JJ., and 
Kuns, Retired District Judge. 


CLINTON, J. 

This is an action for personal injuries allegedly re- 
ceived by the plaintiff in a collision of two automo- 
biles and claimed to have been caused by the negli- 
gence of the defendants. The defendants answered, 
denying generally and alleging in accord and satis- 
faction. The plaintiff replied by way of general de- 
nial. The defendants moved for summary judgment 
which was granted. The plaintiff appeals to this 
court and here admits execution by her of a release 
of all claims for personal injuries received in the ac- 
cident and argues that the release is void because of 
mutual mistake and insufficiency of consideration. 

The defect in the plaintiff’s position is that she nei- 
ther pleaded any defense to, nor offered any proof in 
avoidance of, the release. The entire bill of excep- 
tions consists of the release executed by the plain- 
tiff, the draft in payment of the consideration which 
had been endorsed by her, and accident reports 
which do not include her among the persons reported 
to have been injured in the accident. No objection 
appears to have been made to this evidence. 

The following principles govern this case and re- 
quire affirmance. One who seeks to avoid the legal 
effect of a release of a cause of action for personal 
injuries has the burden of pleading and proving the 
facts which entitle him to such relief. Schroeder v. 
Ely, 161 Neb. 252, 73 N. W. 2d 165; Blaha v. Chicago 
& N. W. Ry. Co., 119 Neb. 611, 230 N. W. 453; Perry 
v. Omaha Electric Light & Power Co., 99 Neb. 730, 
157 N. W. 921. Purported evidence which does not ap- 
pear in the bill of exceptions cannot be considered 
by the Supreme Court on appeal. Insurance Co. of 
North America v. Hawkins, 197 Neb. 126, 246 N. W. 
2d 878; Timmerman v. Hertz, 195 Neb. 237, 238 N. W. 
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2d 220; Elm Creek State Bank v. Johnson, 195 Neb. 


131, 236 N. W. 2d 838. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. GLENN M. CRUSE, 
APPELLANT. 
270 N. W. 2d 316 


Filed October 11, 1978. No. 41787 


1. Criminal Law: Assault and Battery: Proof. Proof that great 
bodily injury actually occurred is not an essential element of the 
crime of assault with intent to inflict great bodily injury. 

2. Criminal Law: Assault and Battery: Intent: Proof. Specific 
intent is an essential element in the crime of assault with intent to 
inflict great bodily injury, and proof thereof is indispensable to 
sustain a conviction. 

3. Criminal Law: Intent: Proof: Evidence. Because the intent 
with which an act is done exists only in the mind of the actor, its 
proof may be inferred from the act itself and from the facts sur- 
rounding the act. 


Appeal from the District Court for Douglas County: 
JoHN T. GRANT, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., PRo TEM. 

Defendant appeals his conviction for the offense of 
assault with intent to inflict great bodily injury. His 
only assignment of error is that the District Court 
committed reversible error in failing to sustain de- 
fense objections to expert medical testimony. We 
affirm. 
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On the evening of October 31, 1976, the complain- 
ing witness, Joann Hatthorn, went to a bar in Omaha 
with her niece, Kathy Adams, and her niece’ room- 
mate, Luann Brenning. Defendant, who was in the 
bar, began talking to Luann, his former gir] friend. 
Joann had never met the defendant before. Shortly 
thereafter, Joann and Kathy were ready to leave, 
and they went out of the bar. A few minutes later 
Joann returned inside to get Luann. Joann came 
back to the car and sat behind the wheel. Defendant 
came outside and threw a glass at the car. He en- 
tered the car on the passenger’s side and crawled 
over Kathy to get to Joann. Joann got out of the car 
and defendant followed. Defendant accused Joann 
of calling him a name and he struck her in the face 
with his fist. Joann fell to the ground and defendant 
kicked her two or three times in the face. Joann 
testified the next thing she remembered she was in 
the hospital. Surgery was performed and her jaw 
was wired shut. Joann checked herself out of the 
hospital a day after the surgery. Five photographs 
of her taken on that date were received in evidence. 

Kathy Adams testified that she observed the de- 
fendant strike Joann in the face and kick her two or 
three times after she was down. 

The issue on appeal concerns the testimony of 
Doctor Dennis Bresnahan who was in attendance at 
the emergency room of St. Joseph’s Hospital on the 
evening of October 31, 1976. When asked if he re- 
called receiving a patient by the name of Joann Hat- 
thorn in the emergency room that evening, he 
stated: ‘‘Not specifically, but upon reviewing the 
chart, I did examine her * * *.’’ He was asked to 

‘examine the photographs of the complaining wit- 
ness, whereupon he stated: ‘‘I recognize her as the 
lady sitting in the first row (Indicating), but if I was 
asked to say who this lady was, I would have to say 
that I don’t know who it is.’’ Over objection, the 
doctor was permitted to testify the records showed 
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the patient had a fractured jaw and abrasions and 
soft tissue swelling around the eyes and over the 
face. The patient was treated for pain and admitted 
to the hospital. 

Defendant argues: ‘‘Without proof beyond a rea- 
sonable doubt that the injuries that Dr. Bresnahan 
testified to were in fact the injuries sustained by the 
victim, the evidence is insufficient as a matter of 
law to sustain the conviction since there was no 
proof of the seriousness of the injuries.’’ This con- 
tention is frivolous. Proof that great bodily injury 
actually occurred is not an essential element of the 
crime charged. See State v. Lang, 197 Neb. 47, 246 
N. W. 2d 608 (1976). 

The essential element is that the defendant in- 
tended to inflict great bodily injury. This is evident 
from his kicking her in the face after he had knocked 
her to the ground by a blow to the face. In State v. 
Judd, 200 Neb. 344, 263 N. W. 2d 487 (1978), we said: 
“Specific intent is an essential element in the crime 
of assault with intent to inflict great bodily injury, 
and proof thereof is indispensable to sustain a con- 
viction. Because the intent with which an act is 
done exists only in the mind of the actor, its proof 
must be inferred from the act itself and from the 
facts surrounding the act.’’ There definitely was 
sufficient evidence in the record from which to infer 
the intent without the medical testimony. 

While testimony by a physician who attended the 
complaining witness as to the extent of the injuries 
is relevant as tending to establish the element of in- 
tent, Stevens v. State, 84 Neb. 759, 122 N. W. 58 
(1909), it has never been held that such evidence is 
required to be introduced. In this case the physi- 
cian had no question Joann Hatthorn was the person 
he treated in the emergency room. He just did not 
recall her name. 

The record is clear. Defendant struck Joann 
Hatthorn in the face with his fist, and then kicked 
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her two or three times in the face after she had fal- 
len. She testified as to her injuries, and photo- 
graphs of her taken after her release from the hos- 
pital were received in evidence. This evidence was 
clearly sufficient to establish the intent to inflict 
great bodily injury. While the medical testimony 
was admissible, on the record herein it was at most 
merely cumulative. Even if it had been inadmis- 
sible, its admission would be harmless error. Ad- 
mission of irrelevant evidence is not reversible error 
unless there is prejudice to the defendant or he is 
prevented thereby from having a fair trial. State v. 
Martin, 198 Neb. 811, 255 N. W. 2d 844 (1977). 
The judgment is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. SAMUEL P. Brown, 
APPELLANT. 
270 N. W. 2d 318 


Filed October 11, 1978. No. 41913. 


1. Criminal Law: Sentences. A sentence within the statutory limits 
will not be disturbed on appeal absent an abuse of discretion. 

2. Criminal Law: Evidence: Trial. Photographs are admissible in 

evidence if shown to be true and correct representations of the 

places or subjects they purport to represent at times pertinent to 

the inquiry, if a proper foundation is laid. 

: . Admission of photographs in evidence is 
largely within the discretion of the trial court, and, unless an abuse 
of discretion is shown, error may not be predicated thereon. 

4. Criminal Law: Sentences. The trial judge, in imposing sentence 
is entitled to know to the fullest extent the details of defendant’s 
criminal conduct. 


Appeal from the District Court for Stanton County: 
HUGENE C. McF'appEn, Judge. Affirmed. 


R. D. Stafford, for appellant. 


Paul L. Douglas, Attorney General, and Royce N. 
Harper, for appellee. 


. 
: 
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Heard before SPENcER, C. J., PRo TEM., BosLaucH, 
McCown, CLINTON, BRODKEY, and Wuits, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., PRO TEM. 

Defendant, Samuel P. Brown, was originally 
charged with two counts of murder in the first 
degree. Pursuant to a plea bargain, he pled guilty 
to an amended information of murder in the second 
degree. He was sentenced to a term of 35 years in 
the Nebraska Penal and Correctional Complex, with 
credit for the 222 days he was held in custody prior 
to sentencing. 

Defendant prosecutes an appeal to this court, al- 
leging: (1) The sentence imposed by the court is ex- 
cessive; and (2) the court erred in overruling de- 
fendant’s motion to strike certain exhibits attached 
to the presentence report as being irrelevant. We 
affirm. 

On the evening of April 29, 1977, defendant and two 
codefendants, Ricky Roewert and Daniel Forster, 
were drinking beer in a bar at Norfolk when they ob- 
served the victim, Henry Hernandez, with a large 
sum of money in his possession. Roewert suggested 
to his two companions that they rob Hernandez. Both 
defendant and Forster agreed to go along with the 
robbery. For this purpose they borrowed an auto- 
mobile owned by Deb Murray, Roewert’s girl friend, 
who was with them. Murray returned to her apart- 
ment with someone else, and left her car with Roe- 
wert. Ls 

The men persuaded Hernandez to leave fie bes 
with them by telling him they were going to a party. 
Hernandez was intoxicated and had to be helped to 
the car. With Forster driving, they proceeded to the 
Murray apartment. Roewert went inside and 
Forster followed a short time later. After several 
minutes, defendant also went inside and he observed 
Roewert placing two knives inside the front of his 
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trousers. The men returned to the car and Roewert 
laid the knives near him in the front seat. Hernan- 
dez was passed out in the rear seat at this time. 

The men stopped to buy gasoline for the car and 
defendant removed $16 from Hernandez’ pocket. 
They then drove out of town in the direction of the 
city dump. Roewert instructed Forster to stop the 
car on a gravel road near a large brush pile. He got 
out of the vehicle and, with defendant’s help, pulled 
Hernandez out of the back seat. Roewert slashed 
the victim’s throat with a paring knife. He had For- 
ster retrieve the larger bread knife from the car, 
and Roewert used it to decapitate the victim. De- 
fendant assisted in dragging the headless body to the 
opposite side of the road near the brush pile. Roe- 
wert then used the bread knife to make multiple cuts 
on the front and back of the body. He also cu off 
portions of the victim’s clothing and removed the 
billfold. The men covered the body with the biush 
and returned to the Murray apartment where they 
divided the money obtained from the billfold. 

Defendant maintained he had no idea Hernandez 
was going to be killed. In a statement Roewert gave 
to the police, although he accepted full responsibility 
for the murder, he stated that he told defendant and 
Forster at the bar they would have to kill Hernandez 
so they would not be identified. 

Defendant’s plea bargain involved a promise the 
State would recommend the defendant would not re- 
ceive a more severe sentence than Forster. For- 
ster, whose judgment of conviction was recently af- 
firmed by this court, was sentenced to a term of 35 
years in the Nebraska Penal and Correctional Com- 
plex, with credit for days served prior to the imposi- 
tion of sentence. This is the same sentence received 
by the defendant. At the time of the trial defendant 
was 28 years old. Forster at the time of the offense 
was not quite 20 years of age. Forster had a rather 
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negligible prior criminal record when compared 
with that of the defendant. 

The penalty provided by section 28-402, R. R. S. 
1943, for murder in the second degree is imprison- 
ment in the Nebraska Penal and Correctional Com- 
plex for not less than 10 years, or during life. We 
have repeatedly held that a sentence within the stat- 
utory limits will not be disturbed on appeal absent 
an abuse of discretion. State v. Stephenson, 199 
Neb. 362, 258 N. W. 2d 824 (1977). There clearly was 
no abuse of discretion herein. The crime was a 
vicious one and defendant could well have been sen- 
tenced to the Penal and Correctional Complex for 
the rest of his natural life. 

Defendant’s second assignment is directed at the 
refusal of the trial court to strike certain exhibits, 
including the photographs of the decedent, the body 
fluid alcohol analysis of Mr. Hernandez, and the 
autopsy report, as being irrelevant and immaterial 
to the presentence investigation and also as being 
cumulative to the evidence before the court, as well 
as inflammatory. There is no merit to this assign- 
ment. The photographs, which were of the dece- 
dent’s body, and the exhibits were a part of the proof 
of the crime to which the defendant had pled guilty. 

Photographs are admissible in evidence if shown 
to be true and correct representations of the places 
or subjects they purport to represent at times pertin- 
ent to the inquiry, if a proper foundation is laid. State 
v. Williams, 182 Neb. 372, 155 N. W. 2d 189 (1967). 
Their admission is largely within the discretion of 
the trial court, and, unless an abuse of discretion is 
shown, error may not be predicated thereon. State 
v. Ell, 196 Neb. 800, 246 N. W. 2d 594 (1976). 

These exhibits would have been properly received 
in evidence if the defendant had gone to trial. They 
certainly would be of assistance to the trial judge in 
carrying out his weighty responsibilities concerning 
the imposition of sentence. The trial judge, in im- 
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posing sentence, is entitled to know to the fullest ex- 
tent the details of defendant’s criminal conduct. 
They were pertinent in assisting the trial court to un- 
derstand the true nature of the criminal act in decid- 
ing what sentence to impose. Defendant had pled 
guilty to the crime, and had been cooperative with 
the authorities. It is evident from the sentence im- 
posed that the trial judge was not unduly influenced 
against the defendant by virtue of having viewed the 
exhibits attached to the presentence report. 

There is no evidence of prejudice. The sentence 
imposed is well within the statutory limit. There is 
no merit to the assignments of error urged by the de- 
fendant. The judgment of the District Court is af- 
firmed. 

AFFIRMED. 


JEAN REESE ET AL., APPELLEES, V. MARIAN HATFIELD 
ET AL., APPELLANTS. 
270 N. W. 2d 898 


Filed October 25, 1978. No. 41616. 


1. Contracts: Specific Performance. As a general rule, where a valid 
binding contract exists, which is definite and certain in its terms, 
mutual in obligation, and free from unfairness, fraud, or over- 
reaching, a court will grant a decree of specific performance as a 
matter of course or right where the remedy at law is inadequate 
and epecine performance will not be inequitable or unjust. 

: A contract for the purchase and sale of the stock 

of a closely held family corporation, which stock is not procurable 

on any market, is a proper subject for specific performance. 


Appeal from the District Court for Dundy County: 
Jack H. HENDRIx, Judge. Affirmed. 


Vincent J. Kirby, for appellants. 


Crosby, Guenzel, Davis, Kessner & Kuester, for 
appellees. 


Heard before SPENCER, C. J., Pro Tem., BosLauGu, 
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McCown, CLinton, Bropkry, and WuiTe, JJ., and 
Kuns, Retired District Judge. 


McCown, J. 

This is an action for specific performance of a 
written contract for the purchase and sale of shares 
of stock of a family corporation. The District Court 
granted specific performance of the contract and di- 
rected the payment of certain supplemental 
amounts by the purchaser. The defendant sellers 
have appealed. 

In 1972, George W. McNaught, pursuant to an es- 
tate plan, organized a Nebraska corporation, the 
sole asset of which was the Diamond 8 Ranch. Ap- 
proximately 1/6th of the shares of stock of the corpo- 
ration were given to each of his three daughters, the 
plaintiff Jean Reese, and the defendants Marian 
Hatfield and Donice Bruner. An additional 1/6th of 
the shares was sold to each daughter for $33,867, and 
a promissory note was given for the purchase price. 
The interest on the notes was to be paid by the ~ 
daughters to George W. McNaught, and their man- 
agement salaries were to cover the principal and in- 
terest payments due on the notes. George W. Mc- 
Naught executed a will in which he provided that the 
notes were to be forgiven at his death. Each daugh- 
ter assumed an executive position in the corporation 
and the daughters also comprised the board of direc- 
tors. 

The Diamond 8 Ranch was leased under a cash 
lease. In 1975 the plaintiff Jean Reese and her hus- 
band were the lessees. After the annual stockhold- 
ers’ meeting of the corporation on February 6, 1975, 
John Hatfield, the husband of defendant Marian Hat- 
field, suggested that the ranch should be either di- 
vided up or sold because the cash lease arrangement 
was causing friction in the family. The Reeses re- 
quested that a price be set so that they could either 
buy the defendants’ stock or the defendants could 
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buy Jean Reese’ stock. The defendants offered to 
sell Jean Reese their respective shares of stock on 
the basis of a $450,000 valuation of the entire corpo- 
rate property. The plaintiff, Jean Reese, then 
agreed to buy the defendants’ stock on the basis of 
the price set, and the attorney for the corporation 
prepared the sale contract. Each of the three 
daughters was given a copy of the contract. Each of 
them read the contract and executed it the same 
evening, February 6, 1975. 

The contract recited that the plaintiff, Jean Reese, 
and the defendants, Marian Hatfield and Donice 
Bruner, were all the stockholders of Diamond 8 
Ranch, Inc., a Nebraska corporation; that Marian 
Hatfield owned 308 5/6ths shares, and Donice Bruner 
owned 320 5/6ths shares; and that the plaintiff owned 
the balance of the 1,000 shares outstanding. The 
contract provided that defendant, Marian Hatfield, 
sold her shares of stock to the plaintiff, Jean Reese, 
for the total sum of $135,900; and the defendant, 
Donice Bruner, sold her shares of stock to plaintiff, 
Jean Reese, for the total sum of $144,450. Checks 
for the purchase price specified were executed and 
delivered to the attorney for delivery to the defend- 
ants upon receipt of the stock certificates, duly en- 
dorsed, pursuant to the contract. The defendants 
did not deliver the stock certificates. The plaintiff, 
Jean Reese, and her husband took over the manage- 
ment of the corporation and have continued it. 

This action for specific performance was begun by 
the plaintiff, Jean Reese, on April 11, 1975. George 
W. McNaught joined with the plaintiff, Jean Reese, 
seeking specific performance of the contract. Plain- 
tiffs’ petition alleged that the plaintiff, Jean Reese, 
had agreed to assume the outstanding indebtedness 
of the defendants to George W. McNaught on the 
promissory notes. The District Court entered a de- 
cree requiring specific performance of the contract, 
and ordered the plaintiff, Jean Reese, to pay addi- 
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tional amounts of $1,775.16 to Marian Hatfield and 
$1,847.13 to Donice Bruner for certain rent and cash 
on hand in the corporation at the time of sale. Jean 
Reese was also ordered to pay a further additional 
amount of $2,850 to Marian Hatfield to compensate 
for an error in computation in the contract. The 
plaintiff, Jean Reese, was also ordered to pay the 
promissory notes given to George W. McNaught by 
the defendants, and the defendants were relieved 
from further liability on the notes. The defendants 
have appealed. ; 

Essentially, the defendants contend that there was 
no meeting of the minds with respect to the contract 
because the plaintiff had failed to disclose to the de- 
fendants the complete legal effect of the execution of 
the contract, and that the parties had failed to take 
into consideration the individual indebtedness of the 
parties represented by the promissory notes to 
George W. McNaught. They therefore assert that 
there is no basis for ordering specific performance. 

As a general rule, where a valid binding contract 
exists, which is definite and certain in its terms, mu- 
tual in obligation, and free from unfairness, fraud, 
or overreaching, a court will grant a decree of spe- 
cific performance as a matter of course or right 
where the remedy at law is inadequate and specific 
performance will not be inequitable or unjust. See, 
Dowd Grain Co., Inc. v. Pflug, 193 Neb. 483, 227 N. 
W. 2d 610; 71 Am. Jur. 2d., Specific Performance, § 
7, p. 19. 

In this case there is no allegation or evidence that 
the $450,000 valuation was not fair and equitable, nor 
that there were any misrepresentations or false or 
misleading statements made. The obligations were 
mutual, and the defendants themselves set the price. 
Neither is there any evidence that the enforcement 
of the contract as written would be unjust or inequi- 
table. 

The defendants’ position is that they did not intend 


544 NEBRASKA REPORTS {Vou. 201 


Reese v. Hatfield 


to transfer the accrued rent and bank account of the 
corporation, or that they did not know the amount of 
these assets of the corporation. The defendants 
were well educated, competent persons who were of- 
ficers of the corporation, and they had just attended 
a stockholders’ meeting. They knew, or should have 
known, all the facts that were to be known about the 
corporation. They also knew all about the promis- 
sory notes that had been executed by the parties to 
this lawsuit to their father, and they knew all the 
facts just as well as did the plaintiff. It is incredible 
that defendants would seriously contend that they 
should be entitled to avoid a fair and reasonable 
written contract, voluntarily entered into, simply by 
asserting that they did not understand its legal ef- 
fect. 

There was one matter as to which there was evi- 
dence of a mutual mistake. The attorney who 
drafted the contract made an error in computing the 
value of the stock of Marian Hatfield, and the mis- 
take was not discovered until the contract had been 
executed. Neither party asked for reformation on 
that score but the court did correct that error in its 
decree. 

A contract for the purchase and sale of the stock of 
a closely held family corporation, which stock is not 
procurable on any market, is a proper subject for 
specific performance. See Goodall v. Stanosheck, 
181 Neb. 720, 269 N. W. 814. 

With the possible exception of the error in the 
computation of the purchase price of the Hatfield 
stock, the evidence establishes that the contract 
should have been specifically enforced upon pay- 
ment of the purchase price provided for in the con- 
tract without requiring the payment of any addi- 
tional amounts. Although the plaintiff agreed to pay 
additional amounts and to assume the obligations on 
the promissory notes, she did so after the contract 
had been executed, and there was no separate or ad- 
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ditional consideration for such agreements. Never- 
theless, the plaintiff has filed no cross-appeal, but, 
instead, prays that the decree of the District Court 
be affirmed. The plaintiff is the only party injured 
by the requirement of additional payments in the de- 
cree. Those provisions were more favorable to the 
defendants than they were entitled to. Under the 
circumstances, the decree must be affirmed. 
AFFIRMED. 


JAMES L, PAXTON, JR., APPELLEE AND CROSS-APPELLANT, 
v. ALICE A. PAXTON, APPELLANT AND CROSS-APPELLEE. 
270 N. W. 2d 900 


Filed October 25, 1978. No. 41617. 


1. Divorce: Property Settlement Agreements: Statutes. Property 
settlement agreements are governed by section 42-366, R. R. S. 
1943. They are favored in the law and will not be set aside unless 
the agreement is unconscionable. 

2. Divorce: Property Settlement Agreements. A property settle- 
ment agreement by the parties to an action for dissolution of mar. 
riage will be considered in the light of the economic circumstances 
of the parties and the evidence at the hearing to decide whether or 
not it is unconscionable; if it is not found unconscionable it binds 
both me parties and the court. 

A property settlement agreement is not uncon. 
scionable unless it is shown to be unjust as to one of the parties or 
obviously excessive in respect to the benefits or burdens on either 
side. 

4. Words and Phrases: Statutes. The term “unconscionable” as 
used in statutes like in section 42-366, R. R. S. 1943, has been inter- 
preted as meaning ‘‘manifestly unfair or inequitable.” 


Appeal from the District Court for Douglas Coun- 
ty: James M. Murpuy, Judge. Affirmed. 


Patrick H. Mullin, and Warren C. Schrempp of 
Schrempp & McQuade, for appellant. 


Robeit G. Fraser of Fraser, Stryker, Veach, 
Vaughn, Meusey, Olson & Boyer, for appellee. 
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Heard before SPENCER, C. J., Pro Tem., BosSLAuGH, 
McCown, CLINTON, BRopKEY, and Witt, JJ., and 
Kuns, Retired District Judge. 


SPENCER, J. 

This is an action for dissolution of marriage. The 
District Court found the marriage was irretrievably 
broken and approved a property settlement negoti- 
ated by the parties. The respondent wife appeals. 
She contends the property settlement agreement is 
unconscionable. We affirm. 

The parties were married in 1942. Petitioner, 
James L. Paxton, Jr., was 68 years old at the time of 
trial. Alice A. Paxton, the respondent, was 63 years 
of age. The parties have been separated since 1969, 
when respondent filed a suit for divorce. Petitioner 
made support payments of $2,000 per month to the 
date of the trial. 

Petitioner filed this action for dissolution of mar- 
riage in October 1976. The record reflects extensive 
negotiations regarding a settlement and further that 
petitioner’s financial records were made available 
to respondent. On May 9, 1977, at respondent’s re- 
quest, her counsel obtained leave to withdraw and 
new counsel entered an appearance for her. Trial 
was had on May 13, 1977. 

At trial it was admitted that petitioner’s net worth 
is in excess Of $2 million. The 1976 joint income tax 
of the parties shows an adjusted gross income of 
$197,300. Respondent’s separate personal property, 
consisting of savings accounts, stocks and bonds, 
and jewelry, has a value of approximately $335,000. 

Under the terms of the property settlement ap- 
proved by the District Court, respondent receives all 
her personal property; the family residence, the 
value of which is not disclosed in the record; ali- 
mony of $2,500 per month until death or remarriage; 
and a lump sum of $250,000, payable within 10 
months, at the rate of $50,000 every 2 months. The 
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agreement further requires petitioner to provide 
medical, health, and accident insurance for respond- 
ent for the rest of her lifetime. He is required to 
pay the fees of her previous attorney. Respondent 
agrees that if she predeceases petitioner there will 
be a provision in her will that the unexpended por- 
tion of the $250,000 shall go to a charity of peti- 
tioner’s choice. 

Petitioner was put on the witness stand and the 
terms of the final property settlement agreement 
were reviewed with him. Mrs. Paxton, the respond- 
ent, was then put on the witness stand and asked if 
she was present in the courtroom when the two at- 
torneys went over the terms of the property settle- 
ment with Mr. Paxton. After an affirmative answer 
she was asked if she understood those terms, to 
which she replied affirmatively. The entire settle- 
ment agreement was then reviewed with her, spe- 
cifically as to her receiving $250,000 cash; $2,500 per 
month for life or until remarriage; the Jackson 
Street home; major medical and health insurance; 
and the fact petitioner was to pay her former attor- 
ney’s fee. 

Respondent acknowledged and accepted the terms 
of the agreement as enumerated by her attorney as 
a complete and final settlement. Respondent was 
then asked: ‘‘---appreciating that this is a total and 
complete and final settlement and an absolute di- 
vorce and that you cannot come back to this Court at 
a later date for additional changes or additional pro- 
visions in this settlement agreement; do you under- 
stand that?’’ To which she answered, ‘‘Yes.”’ 

Property settlement agreements are governed by 
section 42-366, R. R. S. 1943. They are favored in the 
law and will not be set aside unless the agreement is 
unconscionable. 

In Prochazka v. Prochazka, 198 Neb. 525, 253 N. W. 
2d 407 (1977), we said: ‘‘A property settlement 
agreement by the parties to an action for dissolution 
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of marriage will be considered in the light of the 
economic circumstances of the parties and the evi- 
dence at the hearing to decide whether or not it is 
unconscionable; if it is not found unconscionable, it 
binds both the parties and the court. 

‘‘A property settlement agreement is not uncon- 
scionable unless it is shown to be unjust as to one of 
the parties or obviously excessive in respect to the 
benefits or burdens on either side.’’ 

In Weber v. Weber, 200 Neb. 659, 265 N. W. 2d 436 
(1978), we stated: ‘‘The term ‘unconscionable’ as 
used in statutes like in section 42-366, R. R. S. 1943, 
has been interpreted as meaning ‘manifestly unfair 
or inequitable.’ ”’ 

The settlement arrived at in this case was reached 
after extensive negotiation by competent counsel 
and after a full disclosure. There is no question the 
respondent was fully aware of the terms of the 
agreement. She was examined as to each item of it. 
It was then approved by the court, only after she ac- 
knowledged and accepted the terms, with the full un- 
derstanding that it was a final and complete settle- 
ment of all property rights of the parties. To permit 
her to overturn the agreement at this late date 
would be unconscionable. 

In a cross-appeal petitioner seeks to recover costs 
and his attorney’s fee on this appeal. While this 
court has the power to decree costs and attorneys’ 
fees against either party in a dissolution action, we 
deny the cross-appeal. We do, however, decree that 
the costs of this action will be taxed to Alice A. Pax- 
ton, respondent, and she is denied the allowance of 
any attorneys’ fees from the petitioner. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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WILLIAM HENRY STEELE, APPELLEE, V. LORRAINE 
C. STEELE, APPELLANT. 
270 N. W. 2d 903 


Filed October 25, 1978. No. 41625. 


1. Divorce. Statutes. Under section 42-365, R. S. Supp., 1978, the cri- 
teria to be used is what appears to be fair and equitable between 
the parties under the circumstances present in the case. 

2. Divorce: Trial. Although review in marriage dissolution cases is 
de novo in this court, we also give weight to the fact that the trial 
court had an opportunity to observe the parties and hear the wit- 
nesses. 

3. Divorce: Property. A decree in a dissolution of a marriage case 
awarding one party all her ‘‘personal effects’’ does not include 
bank accounts standing in that party’s name alone. 


Appeal from the District Court for Kimball Coun- 
ty: Joun D. Knapp, Judge. Affirmed as modified. 


Robert M. Harris, for appellant. 
P. J. Heaton, Jr., for appellee. 


Heard before SPENCER, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BrRopkKEy, and WHITE, JJ., and 
Kons, Retired District Judge. 


BRODKEY, J. 

Lorraine C. Steele has appealed to this court from 
a decree entered by the District Court for Kimball 
County in a marriage dissolution action. The court 
entered a decree dissolving the marriage on May 19, 
1976, but reserved questions of alimony, division of 
property, attorney’s fees, and court costs for a later 
hearing. These latter items were dealt with by the 
decree of the court entered on September 2, 1976, 
and Lorraine thereafter perfected her appeal to this 
court. In her brief on appeal, appellant makes three 
assignments of error. First she claims the division 
of the property by the trial court was unreasonable 
and unfair; second, she alleges that the court erred 
in not awarding her savings account and a checking 
account standing in her name alone to her as her 
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separate property; and third, that the court erred in 
permitting the appellee, William Henry Steele, to 
have the option of paying the $7,800 awarded to Lor- 
raine by the court either in cash within 10 days of the 
decree, or in the alternative to pay her the sum of 
$1,800 within 10 days of the decree, with further an- 
nual payments of $2,000 each due on or before Jan- 
uary 11, 1977, 1978, and 1979, without requiring appel- 
lee to pay interest thereon. We modify the decree of 
the court in the respects hereinafter indicated, and 
otherwise affirm its judgment. 

The somewhat unusual facts of this case must be 
noted. The parties were married on January 7, 
1969. The marriage lasted for approximately 7 
years, having been terminated by the decree of May 
19, 1976. It was the second marriage for both. No 
children were born to this marriage but both had 
children by prior marriages. At the time of their 
marriage in 1969, William was 79 years of age, and 
Lorraine was 54. They were 86 and 61 years of age 
respectively when the marriage was dissolved. Prior 
to their marriage, Lorraine had been employed in 
taking care of elderly and ailing persons in their 
home. She brought little property into the mar- 
riage, the principal asset being a used automobile 
which she has retained. William owned a farm in 
Kimball County, Nebraska, which he personally 
farmed until September 1972, at which time he sold 
the farm on land contract and purchased a house in 
Kimball, Nebraska. The funds for the purchase of 
the home were provided exclusively by William 
from the sale of the farm; and the title to the farm 
was originally in his name, although later, at her in- 
sistence, was placed in both their names as joint 
tenants. Other than the above, there was no other 
property accumulated by them other than what they 
owned at the time of the marriage. Just before they 
were married, William paid off two of Lorraine’s 
personal obligations, totaling approximately $600. It 
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further appears that subsequently, Lorraine became 
disabled with a back ailment in 1970, and in 1971 re- 
ceived from social security a lump sum payment of 
$1,000 for past payments due her in 1970. She re- 
tained this payment for her own use. She has since 
received monthly social security payments due to 
her disability. During the marriage Lorraine per- 
formed ordinary household duties of a farm wife, in- 
cluding the preparation of meals for herself and her 
husband, and on occasions for farm help employed 
to assist in the harvesting of the crops. On at least 
two occasions during the marriage, William became 
ill and was forced to go to the hospital, but most of 
his care was taken care of in the hospital itself, al- 
though Lorraine also assisted when he returned 
home from the hospital. Also, in the later years, she 
acted as chauffeur for her husband, driving him 
around in the automobile when it was necessary for 
him to make trips. 

Lorraine testified that before she married William 
she had expressed concern about her future finan- 
cial well-being, and had even orally discussed the 
matter with William and his attorney. However, no 
prenuptial agreement was ever entered into. In its 
decree the court found that William owned property 
of the approximate value of $100,000. However, the 
largest single asset appears to be the land contract 
for the sale of the farm, with a balance remaining 
thereon in the amount of approximately $84,000 as of 
the time of the trial. Appellee’s source of income at 
the present time appears to be annual payments in 
the amount of $4,500, plus interest, required by the 
terms of the contract to be made by the purchaser 
during the period of January 10, 1974, through Jan- 
uary 10, 1983, with a final lump sum payment due 
January 10, 1984. Out of these annual payments, he 
is required to make payments due to the Federal 
Land Bank on its mortgage covering the farm in an 
unspecified amount. 
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In the decree of the trial court the appellant was 
awarded as her division of the property the sum of 
$12,800, less $5,000 previously given to appellant by 
appellee in two previous payments of $2,500 each; 
and the court entered a judgment of $7,800, repre- 
senting the balance, payable at his option in either 
cash or installments, as previously set out. The 
court also awarded certain unpaid temporary and 
alimony payments in the sum of $1,050, which has al- 
ready been paid, and an attorney’s fee for her attor- 
ney in the sum of $600, and court costs. The court 
also awarded her the 1962 Fairlane Ford in her pos- 
session and also other personal effects in her posses- 
sion, and further provided that the balance of the 
property should be the property of William. 

We discuss first appellant’s claim that the prop- 
erty award was unfair and unreasonable. The ap- 
plicable statute for determining the award of ali- 
mony and division of property in dissolution cases is 
section 42-365, R. S. Supp., 1978. That section reads 
in pertinent part as follows: ‘‘When dissolution of a 
marriage is decreed, the court may order payment 
of such alimony by one party to the other and divi- 
sion of property as may be reasonable, having re- 
gard for the circumstances of the parties, duration 
of the marriage, a history of the contributions to the 
marriage by each party, including contributions to 
the care and education of the children, and interrup- 
tion of personal careers or educational opportuni- 
ties, and the ability of the supported party to engage 
in gainful employment without interfering with the 
interests of any minor children in the custody of 
such party.’’ In any event it appears that the cri- 
teria to be used in determining the amount to be 
awarded in a property settlement is what appears to 
be fair and equitable between the parties under the 
circumstances present in the case. Tavlin v. Tav- 
lin, 194 Neb. 98, 230 N. W. 2d 108 (1975). In the to- 
tality of the circumstances present in the instant 
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case, we are not prepared to say that the trial 
court’s property division award to Lorraine was un- 
reasonable or unfair. As previously stated, this was 
the second marriage for both parties. She had little 
other than her automobile before the marriage. He 
had what he accumulated as a farmer during his 
lifetime and he was 79 years of age at the time of the 
marriage. She was then 54. The marriage lasted 
only approximately 7 years. He supported her well 
during that time and provided her with a checking 
account which she could use as she wished, although 
it was her claim that she was only to draw checks 
for groceries. During the course of their marriage 
she received all her social security payments plus 
the $1,000 lump sum payment for past due install- 
ments all of which she devoted to her own use. He 
deposited his social security payments in their joint 
account. In return, she performed ordinary duties 
of a farmer’s housewife, cooking only for the two of 
them except when they had an occasional hired 
hand. William did not complain about what she 
spent or how she performed her duties. When she 
left, she took everything with her she brought to the 
marriage plus an additional $6,000 or $7,000 which 
she had accumulated. She is presently employed at 
the rate of $35 or $40 per week. Besides paying off 
certain of her existing debts at the time of the mar- 
riage, he also gave her on two occasions the sum of 
$2,500 each or a total of $5,000 which she still has. 
Her present income is approximately the same as 
she had before the marriage including her social se- 
curity, and in addition the court has awarded her an 
additional $7,800. William has less than when he 
married her, and his only source of income, in addi- 
tion to his social security, are the payments from his 
farm contract sale at the rate of $4,500 a year, out of 
which he is required to make payments due to the 
Federal Land Bank. We cannot say that the divi- 
sion of the property by the court was patently unfair 


554 NEBRASKA REPORTS [VoL. 201 


Steele v. Steele 


to Lorraine; and we also point out that although re- 
view of these matters in this court is de novo, we 
have also held that we give weight to the fact the 
trial court had an opportunity to observe the parties 
and hear the witnesses. 

Two further matters require attention. The de- 
cree of the trial court, which awarded Lorraine all 
‘‘her personal effects’’ cannot be interpreted to in- 
clude the bank accounts in Lorraine’s name alone. 
The Arizona Supreme Court in the case of Hatch v. 
Jones, 81 Ariz. 5, 299 P. 2d 181 (1956), in defining the 
term ‘‘personal effects’’ has stated that: ‘‘* * * ‘per- 
sonal effects’ almost invariably is interpreted to 
mean personal property having a more or less inti- 
mate relation with the person of the possessor such 
as wearing apparel, jewelry, or other items of prop- 
erty of like character.’’ See, also, 32 Words and 
Phrases, Personal Effects, p. 418 et seq., and 1978 
Pocket Part, p. 91 et seq. However, we note that 
during argument in this court and also in his brief on 
appeal, counsel for appellee has acknowledged Wil- 
liam has no interest or claim to the bank accounts in 
Lorraine’s name alone. We feel it would be both il- 
logical and inequitable to consider the $5,000 given to 
Lorraine by William to reduce the property award 
by the court to Lorraine in the sum of $12,800 to a net 
of $7,800, and at the same time deny her her savings 
and checking accounts which represent this amount. 
We therefore modify the decree of the trial court to 
specifically provide that the bank accounts in ques- 
tion are to be the property of Lorraine. 

It also appears that appellee does not desire to pay 
off any amounts due to Lorraine on an installment 
basis, as permitted in the court’s decree, but intends 
to pay such amount in full forthwith. We therefore 
modify the decree of the court to provide that Lor- 
raine shall receive interest on the balance due on the 
property award at the statutory rate of 8 percent per 
annum from the date of the issuance of the mandate 
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in this case until paid. We also award Lorraine an 
attorney’s fee in the amount of $750 for services per- 
formed in this court, and the court costs are taxed to 
the appellee. 
As modified, the decree of the trial court is af- 
firmed. 
AFFIRMED AS MODIFIED. 


WILLIAM VLCEK, APPELLEE, V. DR. JAMES R. SUTTON, 
APPELLANT, IMPLEADED WITH ROBERT 
SIEGRIST, APPELLEE. 

270 N. W. 2d 906 


Filed October 25, 1978. No. 41627. 


1. Trial: Judgments. The judgment of the trial court in an action 
where a jury has been waived has the effect of a verdict of a jury 
and will not be set aside unless clearly wrong. 

2. Trial: Continuances. A motion for continuance is addressed to 
the sound discretion of the court, and in the absence of a showing of 
an abuse of discretion, a ruling on a motion for a continuance will 
not be disturbed on appeal. 

Appeal from the District Court for Douglas Coun- 
ty: RupoLpH Tesar, Judge. Affirmed. 


Dean E. Erickson, for appellant. 


Steven J. Lustgarten, for appellee Vicek. No ap- 
pearance for appellee Siegrist. 


Heard before SPENCER, C. J., Pro Tem., BOSLAUGH, 
McCown, CLINTON, BrRoDKEY, and WHitTs, JJ., and 
Kuns, Retired District Judge. 


McCown, J. 

This is an action at law to recover money ad- 
vanced to the defendant on a loan allegedly procured 
by fraud, deceit, and misrepresentation. The Dis- 
trict Court found for the plaintiff and entered judg- 
ment in the sum of $6,500. The defendant Sutton has 
appealed. : 
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In April 1973, the defendant attempted to borrow 
$15,000 from the plaintiff and offered as collateral 
certain lots he said he owned. The plaintiff viewed 
the lots and decided they were not worth $15,000 and 
offered to loan the defendant $7,500. The defendant 
offered plaintiff a handwritten document intended to 
serve as a title guaranty. Plaintiff refused to accept 
the document. The defendant then submitted the 
loan contract involved here. The contract, executed 
in May 1973, provided, among other things: ‘‘We 
have a good legal title, one that gives us the right to 
convey a full warranty deed to William and Wilma 
Vicek, husband and wife of Omaha, Ne. There are 
no mortgages or liens of any type on these six lots. 
* * * The amount of the loan is $7,500.00 and these 
lots will act as collateral for this loan.’’ The con- 
tract also provided that if the defendant did not pay 
the principal and interest on the loan within 1 year, 
the lots were to become the property of the plaintiff. 
The plaintiff delivered a cashier’s check for $6,000 
and a stock certificate for 150 shares of corporate 
stock, which had a value of $1,500, to the defendant. 
The defendant never repaid the loan, but after this 
proceeding was commenced in 1976, he returned the 
stock to the plaintiff. At the time of return, the 
stock had a reasonable value of $1,000. 

After default, when the plaintiff attempted to ob- 
tain the lots, he discovered that the defendant had 
never had legal title to the property, and that there 
was a paving assessment lien on the property. 

The plaintiff testified at trial that he relied on the 
representation that defendant owned the lots, and 
that the plaintiff would not have made the loan had 
he known that defendant did not own the property. 
The defendant admitted at trial that he had never 
received a deed to the property and had never held 
good legal title. The defendant also admitted that 
he had endorsed and cashed the $6,000 check and 
used the proceeds, and admitted that he knew about 
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the paving assessment on the lots at the time of the 
loan and did not tell the plaintiff about it. Defend- 
ant denied that he intended to defraud or deceive the 
plaintiff. 

The District Court entered a judgment finding that 
the money and stock were acquired by defendant 
through fraud, deceit, and false representations, and 
entered judgment against the defendant for $6,500. 

The evidence overwhelmingly supports the judg- 
ment of the District Court. The judgment of the 
trial court in an action where a jury has been waived 
has the effect of a verdict of a jury and will not be 
set aside unless clearly wrong. Hull v. Bahensky, 
196 Neb. 648, 244 N. W. 2d 298. The judgment here 
was Clearly correct. 

The defendant also contends that it was reversible 
error to fail to grant a continuance to the defendant 
when defendant’s counsel was not present at the 
time set for trial. The record shows that this case 
was originally called for trial before the jury panel 
of January 1977. When counsel for all parties in- 
formed the court that jury trial would be waived, the 
court then set the case for trial on March 28, 1977. 
On that date plaintiff and plaintiff’s counsel ap- 
peared ready for trial but defendant’s counsel in- 
formed the court that he was ill and requested that 
the matter be reset. The case was reset for trial to 
commence on April 28, 1977. At that time the plain- 
tiff and plaintiff's counsel again appeared ready for 
trial but neither the defendant nor his counsel ap- 
peared. The matter was again reset for trial on 
May 6, 1977.. Again plaintiff and plaintiff’s counsel 
appeared ready for trial but neither defendant nor 
his counsel appeared. The matter was again reset 
for trial on May 25, 1977. In each instance defend- 
ant’s counsel was notified of the various settings. 
On May 25, 1977, plaintiff and plaintiff’s counsel ap- 
peared in court at 9:30 a.m., ready for trial but the 
defendant and his counsel did not appear. At ap- 
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proximately 10:15 a.m., the defendant appeared in 
person without counsel. The court informed him 
that the matter would proceed to trial; that no fur- 
ther continuances would be permitted; and that if he 
did not remain, a default judgment would be entered 
against him. 

At no time was any motion for continuance filed 
by defendant or his counsel. Judgment was entered 
on June 21, 1977, and on June 30, 1977, defendant’s 
counsel filed an affidavit that he had been in the hos- 
pital on May 25, 1977. 

A motion for continuance is addressed to the sound 
discretion of the court, and in the absence of a show- 
ing of an abuse of discretion, a ruling on a motion 
for a continuance will not be disturbed on appeal. 
Elm Creek State Bank v. Department of Banking, 
191 Neb. 584, 216 N. W. 2d 883. In the case at bar 
there was not even a motion for continuance as re- 
quired by section 25-1148, R. R. 8. 1943. The District 
Court was more than fair in granting continuance 
after continuance on his own motion and there was 
certainly no abuse of discretion here. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 


JACK HARTMAN, APPELLEE, V. Fave N. Brapy, 
APPELLANT. 
270 N. W. 2d 909 


Filed October 25, 1978. No. 41652. 


1. Trial: Evidence. In determining the sufficiency of the evidence to 
sustain the verdict, the evidence must be considered most favor- 
ably to the successful party, every controverted fact must be re- 
solved in his favor and he must have the benefit of all inferences 
reasonably deducible therefrom. 

2. Motor Vehicles: Highways. A driver of a motor vehicle about to 
enter a street or highway protected by stop signs is required to 
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come to a full stop as near the right-of-way line as possible before 
driving onto such street or highway. After having stopped, such 
driver shall yield the right-of-way to any vehicle which is approach- 
ing so closely on the favored highway as to constitute an im- 
mediate hazard if the driver at the stop sign moves his vehicle into 
or across such intersection. It is such a driver’s duty to look both 
to the right and to the left and to maintain a proper lookout for the 
aaely of himself and others traveling on the streets. 

3. ___: ___. The right of a motorist on a favored street to as- 
sume that a vehicle on a nonfavored street will be brought to a stop 
before it enters the intersection and will not proceed until the mo- 
torist has passed neither permits the motorist on the favored street 
to claim the right-of-way when he is too distant from the intersec- 
tion to be entitled to it nor relieves him of the duty of exercising 
due care to avoid an accident. 

4. Motor Vehicles: Highways: Statutes. A violation of a statute 
regulating the use and operation of motor vehicles upon the high- 
ways, including a speed regulation, does not in and of itself consti- 
tute negligence, but any such violation is evidence which may be 
considered with all other facts and circumstances of the case in de- 
termining whether or not the violation is negligent. 

5. Trial: Evidence: Witnesses. A party is ordinarily entitled to the 
benefit of the testimony of other witnesses in contradiction of his 
own, whenever his own is not of the character of a judicial admis- 
sion and concerns only some evidential or constituent circum- 
stance of his case. 


Appeal from the District Court for Douglas Coun- 
ty: Patrick W. Lyncu, Judge. Affirmed. 


Richard J. Spethman, for appellant. 


Larry E. Welch of McGroarty, Welch & Langdon, 
for appellee. 


Heard before SPENCER, C. J., Pro Tem., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


CLINTON, J. 

This is an action for damages arising out of a colli- 
sion of two automobiles at the intersection of 72nd 
Street and Bedford Avenue in the city of Omaha 
which occurred on November 6, 1975, at about 7 p.m. 
At the intersection where the collision occurred, 
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72nd Street is a four-lane arterial street which runs 
north and south and is protected by stop signs. At 
the time of the collision, the plaintiff was traveling 
south on 72nd Street in the inside lane. The defend- 
ant was traveling east on Bedford Avenue and was 
crossing 72nd Street after having stopped at the stop 
sign on the west side of the intersection. After trial, 
the jury found for the plaintiff on his petition, and 
judgment was entered accordingly. 

The defendant appeals and makes various assign- 
ments of error which may be summarized by the fol- 
lowing contention: The evidence is insufficient to 
establish any negligence on the part of the defend- 
ant; and it does show that the plaintiff was guilty of 
negligence which, as a matter of law, should bar re- 
covery. Accordingly, the defendant’s motion for di- 
rected verdict should have been granted. 

The evidence was such that, taking the view most 
favorable to the successful party, the jury could 
have found the following facts. The defendant 
brought her car to a stop at the stop sign on the west 
side of 72nd Street, looked to the north on 72nd 
Street, and saw the headlights of two automobiles 
approaching about a block or more away. The 
headlights which the defendant saw indicated there 
was a car in each of the southbound traffic lanes. 
Defendant immediately turned her head to look 
south on 72nd Street without watching the lights ap- 
proaching from the north long enough to make any 
estimate of the speed of the vehicles, observed no 
vehicles approaching from the south, and proceeded 
into the intersection without again looking north. 
The defendant did not see the plaintiff’s vehicle at 
any time after the initial observation. 

The plaintiff did not observe the defendant’s ve- 
hicle until it began to move from the stop sign. Al- 
though he applied the brakes of his car, he was un- 
able to stop. His car struck the defendant’s vehicle 
in the center of its left side, the collision occurring in 
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the eastern-most lane for southbound vehicles on 
72nd Street. 

The plaintiff had entered 72nd Street a consider- 
able distance north of Bedford Avenue. He was in- 
tending to turn right at Maple Street, which is south 
of Bedford Avenue. As he was proceeding south and 
before reaching Bedford Avenue, he wanted to 
change to the right-hand lane; but another vehicle in 
the right-hand lane kept changing speeds, apparent- 
ly to prevent him from making a lane change. The 
plaintiff varied his speed in attempting to change 
lanes, alternately slowing down to about 35 miles per 
hour and then speeding up to as much as 50 or 65 
miles per hour. The speed limit on 72nd Street at 
Bedford Avenue is shown in the evidence to be 40 or 
45 miles per hour. Shortly before the accident, the 
plaintiff was traveling at the higher speed of 50 to 65 
miles per hour but began to slow down when his car 
was about 150 feet north of the Bedford Avenue in- 
tersection. He saw the defendant’s car begin to en- 
ter the intersection when his own car was 75 to 100 
feet from the intersection. The plaintiff’s car left 
about 60 feet of skid marks. 

A disinterested eyewitness testified that he saw 
the collision occur. He estimated the plaintiff’s 
speed when the car was about 30 feet north of the 
north edge of Bedford Avenue to be 40 miles per 
hour. He testified that it was at that time that the 
defendant pulled into the intersection. 

No contention is made that the instructions to the 
jury do not state correct principles of law. 

The following principles govern our review on ap- 
peal of this law action to this court. In determining 
the sufficiency of the evidence to sustain the verdict, 
it must be considered most favorably to the success- 
ful party, every controverted fact must be resolved 
in his favor and he must have the benefit of all infer- 
ences reasonably deducible therefrom. Kohler v. 
Ford Motor Co., 187 Neb. 428. 191 N. W. 2d 601; CIT 
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Financial Services of Kansas v. Egging Co., 198 Neb. 
514, 253 N. W. 2d 840. 

The following are the applicable principles of sub- 
stantive law which the jury was required to apply to 
the particular evidence in this case. A driver of a 
motor vehicle about to enter a street or highway pro- 
tected by stop signs is required to come to a full stop 
as near the right-of-way line as possible before driv- 
ing onto such street or highway. After having 
stopped, such driver shall yield the right-of-way to 
any vehicle which is approaching so closely on the 
favored highway as to constitute an immediate 
hazard if the driver at the stop sign moves his ve- 
hicle into or across such intersection. § 39-637, R. R. 
S. 1943; Bezdek v. Patrick, 170 Neb. 522, 103 N. W. 2d 
318. It is such a driver’s duty to look both to the 
right and to the left and to maintain a proper lookout 
for the safety of himself and others traveling on the 
streets. Bezdek v. Patrick, supra. 

A person traveling on a favored street protected 
by stop signs of which he has knowledge may 
properly assume, until he has notice to the contrary, 
that motorists about to enter from a nonfavored 
street will observe the foregoing rules. Bezdek v. 
Patrick, 164 Neb. 398, 82 N. W. 2d 583; Angstadt v. 
Coleman, 156 Neb. 850, 58 N. W. 2d 507. However, 
the right of a motorist on a favored street to assume 
that a vehicle on a nonfavored street will be brought 
to a stop before it enters the intersection and will not 
proceed until the motorist has passed neither per- 
mits the motorist on the favored street to claim the 
right-of-way when he is too distant from the inter- 
section to be entitled to it nor relieves him of the 
duty of exercising due care to avoid an accident. 
Angstadt v. Coleman, supra. 

The fact that the plaintiff may have been guilty of 
contributory negligence does not bar a recovery 
when the contributory negligence of the plaintiff is 
slight and the negligence of the defendant is gross in 
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comparison, but the contributory negligence of the 
plaintiff will be considered by the jury in the mitiga- 
tion of damages in proportion to the contributory 
negligence attributable to the plaintiff. § 25-1151, R. 
R. 8. 1943. 

A violation of a statute regulating the use and op- 
eration of motor vehicles upon the highways, includ- 
ing a speed regulation, does not in and of itself con- 
stitute negligence, but any such violation is evidence 
which may be considered with all other facts and 
circumstances of the case in determining whether or 
not the violation is negligent. Ficke v. Gibson, 153 
Neb. 478, 45 N. W. 2d 436. 

In this case, it was clearly possible for the jury to 
find that the plaintiff's vehicle presented an immedi- 
ate hazard when the defendant drove into the inter- 
section. The evidence also presented questions of 
(1) whether the defendant was negligent in failing to 
look again to the north just before entering the inter- 
section; (2) whether the plaintiff was also negligent 
in traveling at a rate of speed which was excessive 
under the circumstances and, if so, whether such 
negligence was a proximate cause of the collision; 
and (3) the comparative negligence, if any, between 
the two parties. All such questions were for the de- 
termination of the jury under the evidence of this 
case. 

The defendant specifically contends that, since the 
plaintiff's own testimony indicates he was traveling 
substantially in excess of the speed limit shortly be- 
fore the accident, his negligence is thus conclusively 
established. Apparently, she also contends that the 
plaintiff's negligence was thus established as more 
than slight and as a proximate cause of the accident. 
Among other things, this overlooks the fact there 
was other testimony which indicated that, at the 
time the defendant began to drive into the intersec- 
tion, the plaintiff had already slowed to 40 miles an 
hour. Defendant takes the position that plaintiff’s 
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admission of speed in excess of the speed limit is 
binding, and the more favorable evidence of the non- 
party witness is not to be considered. This is not the 
law. The rule is that a party is ordinarily entitled to 
the benefit of the testimony of other witnesses in 
contradiction of his own, whenever his own is not of 
the character of a judicial admission and concerns 
only some evidential or constituent circumstance of 
his case. Sacco v. Gau, 188 Neb. 808, 199 N. W. 2d 
605. Where there is a conflict in the evidence, this 
court will presume that the controverted facts were 
decided in favor of the successful party, and the 
judgment will not be disturbed on appeal unless it is 
clearly wrong. Krehnke v. Farmers Union Co-Op. 
Assn., 199 Neb. 632, 260 N. W. 2d 601. The jury was 
entitled to consider the evidence of the other witness 
as well as the admission of the plaintiff and to deter- 
mine that, while plaintiff’s speed was the reason for 
his being close to the intersection at the time defend- 
ant drove into it, it was the failure of defendant to 
maintain a lookout which was the sole proximate 
cause of the collision or that plaintiff’s negligence 
was slight in comparison with that of the defendant. 
AFFIRMED. 


Betry Lou SCARPINO, APPELLEE, V. EUGENE JAMES 
SCARPINO, APPELLANT. 
270 N. W. 2d 913 


Filed October 25, 1978. No. 41655. 


1. Parent and Child: Child Support: Equity. The father has the pri- 
mary responsibility for child support but the ability of the mother to 
support the children must also be considered. The trial court has 
the responsibility of adjusting the equities between the parties. 

2. Parent and Child: Child Support. In determining the amount of 
child support to be awarded, the status, character, and situation of 
the parties, and all attendant circumstances, including the financial 
position of the husband and wife, must be considered. 
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3. Parent and Child: Child Support: Custody: Appeal and Error. 
The determination of custody and fixing of child support rests in 
the sound discretion of the trial court, and in the absence of an 
abuse of discretion will not be disturbed on appeal. 


Appeal from the District Court for Douglas Coun- 
ty: RupoLprH Trsar, Judge. Affirmed. 


William E. Pfeiffer of Spielhagen, Pfeiffer & Mil- 
ler, for appellant. 


Margaret S. Galstan, for appellee. 


Heard before SPENcER, C. J., Pro Tem., BosLAuGu, 
McCown, Cuinron, BropkKEy, and WuirTeE, JJ., and 
Kuns, Retired District Judge. 


McCown, J. 

This is an action to modify the terms of a divorce 
decree with respect to the custody and support of a 
minor child. The District Court granted custody of 
the minor daughter to the father; terminated the 
father’s obligation to pay child support; and denied 
the father’s prayer for child support from the 
mother. The father has appealed. The sole issue on 
the appeal is whether the court erred in refusing to 
order the mother to pay child support. 

In October 1971, the petitioner, Betty Lou Scar- 
pino, filed a petition for divorce against the respond- 
ent, Eugene James Scarpino. Two children had 
been born to the marriage; Gary. Dean, born Sep- 
tember 30, 1959, and Keri Lynn, born August 15, 
1963. On January 3, 1972, a decree of divorce was 
entered which awarded custody of the two minor 
children to the petitioner and ordered respondent to 
pay child support of $150 per month per child. On 
March 21, 1972, by agreement of the parties, custody 
of the minor children was awarded to the respondent 
and child support obligations terminated. On No- 
vember 7, 1974, again by agreement of the parties, 
custody of the minor children was placed in the 
court and possession of the children was awarded to 
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the petitioner and the respondent was ordered to pay 
child support of $100 per month per child until De- 
cember 1975, at which time respondent was ordered 
to pay the sum of $150 per month per child, to con- 
tinue until the children married, died, or became 
emancipated. 

On October 28, 1976, the respondent husband filed 
his petition to modify the decree by granting posses- 
sion of the daughter, Keri Lynn, to the respondent, 
and terminating respondent’s obligation for child 
support for both children as of September 1, 1976. 
The respondent prayed that the petitioner be re- 
quired to assist in the cost of child support for Keri 
Lynn. The petitioner’s answer prayed that posses- 
sion of Keri Lynn be granted to the parent most 
capable of properly caring for her, taking into ac- 
count her own wishes and desires. Trial was held on 
July 19, 1977. 

The evidence at trial established that Gary Dean 
was married on December 29, 1976, and was emanci- 
pated. The evidence also established that Keri Lynn 
had been living with the respondent since September 
1, 1976, and preferred to live with him. 

Respondent’s gross salary as a police captain was 
$1,600 per month, and his take-home pay was ap- 
proximately $1,200 per month. He had remarried 
and his present wife and her three children lived 
with him in his home. His present wife is employed 
and also has some investment income and is receiv- 
ing child support for her children from her former 
husband. The respondent testified that the cost of 
support of Keri Lynn was approximately $150 per 
month. 

Petitioner was unmarried and was employed by 
an insurance company. Her take-home pay was 
$357.81 per month. She testified that her absolutely 
necessary living expenses were $305.52 per month. 
That amount did not include any amounts for cloth- 
ing, medical bills, or any other emergencies. The 
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petitioner also received interest income of approxi- 
mately $35 per month from insurance proceeds. 

The District Court determined that not only pos- 
session but custody of the minor child should be 
changed. The court awarded custody of Keri Lynn 
to the respondent and terminated his obligation to 
pay child support, effective September 1, 1976. The 
court also denied respondent’s application praying 
that petitioner be required to pay some amount of 
child support. 

The respondent contends that the adoption of the 
new dissolution of marriage statutes in Nebraska in 
1972 altered the former rules as to child support, and 
that under the new statutes the trial court should 
have required the petitioner to pay some amount of 
child support. 

Prior to July 6, 1972, the effective date of the new 
statutes, section 42-311, R. S. Supp., 1971, of the old 
divorce law, provided that ‘‘upon decreeing a 
divorce, * * * the court may make such further decree 
as it shall deem just and proper concerning the care, 
custody, and maintenance of the minor children of 
the parties, and may determine with which of the 
parents the children or any of them shall remain.’’ 
In the new dissolution of marriage statutes of 1972, 
that section became Section 42-364, R. S. Supp., 1972. 
That section then read in part: ‘‘When disso- 
lution of a marriage or legal separation is decreed, 
the court may include such orders in relation to any 
minor children and their maintenance as shall be 
justified, including placing the minor children in 
court custody * **.’’ There was no real difference 
in the language as to child support between the old 
divorce statutes and the new dissolution of marriage 
statutes. In 1974, section 42-364 was amended once 
more. The 1972 language as to child support re- 
mained intact but the 1974 amendment added an ad- 
ditional provision: ‘‘(3) In determining the amount 
of child support to be paid by a parent, the court 
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shall consider the earning capacity of each parent. 
* * *”’ That language obviously constitutes a very 
slight addition to the statutory provisions as to child 
support. 

Prior to the adoption of the dissolution of marriage 
statutes this court consistently applied the rule that 
‘independent of the assets of the wife, the father is 
primarily liable for the support of his children.” 
Benton v. Benton, 187 Neb. 205, 188 N. W. 2d 685; 
Trautman v. Trautman, 184 Neb. 202, 166 N. W. 2d 
415. Under the new dissolution of marriage statutes 
this court recently held: ‘‘In the matter of child 
support, while the father has the primary responsi- 
bility to support his children, the trial court should 
not ignore the ability of the mother. It has the re- 
sponsibility of adjusting the equities between the 
parties.’”” Remmers v. Remmers, 200 Neb. 647, 264 
N. W. 2d 857. 

In Hermance v. Hermance, 194 Neb. 720, 235 N. W. 
2d 231, this court considered a contention that the 
amount of child support was excessive and improper 
because the trial court failed to consider the earning 
capacity of each parent as required by section 42-364 
(3), R. S. Supp., 1974. We said: ‘‘This court has 
held that in determining the amount of child support 
to be awarded, the status, character, and situation of 
the parties and attendant circumstances must be 
considered. In determining those circumstances, 
the financial position of the husband as well as the 
estimated costs of support of the children must be 
taken into account.”’ 

Those rules are clearly applicable in the present 
case. The respondent’s income is almost four times 
the income of the petitioner. There is no evidence 
as to the respondent’s necessary living expenses, 
while the evidence is that the petitioner’s total in- 
come is barely sufficient for her own support. Any 
comparison of the status, character, and situation of 
the parties, and the attendant circumstances, includ- 
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ing the earning capacity of each parent, compels the 
conclusion that the District Court was correct in re- 
fusing to require the petitioner to assist in the cost of 
supporting the minor child. 

The determination of custody and fixing of child 
support rests in the sound discretion of the trial 
court, and in the absence of an abuse of discretion 
will not be disturbed on appeal. Greenfield v. 
Greenfield, 200 Neb. 608, 264 N. W. 2d 675. There 
was no abuse of discretion here. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DONALD M. HURLEY, 
APPELLEE, PEERLESS INSURANCE COMPANY ET AL., 
APPELLANTS. 

270 N. W. 2d 915 


Filed October 25, 1978. No. 41680. 


1. Contracts. Every contract is made with reference to and subject to 
existing law, and every law affecting the contract is read into and 
becomes a part thereof. 

2. Criminal Law: Sentences: Bail: Sureties. Where the execution 
of a sentence has been suspended under section 29-2301, R. R. S. 
1943, and the defendant has been at liberty under bail, the bond 
may be continued without the consent of the surety during the peri- 
od of suspension. 

Appeal from the District Court for Nemaha Coun- 
ty: WituiaM F.. CoLwe.Lx, Judge. Affirmed. 


Walter J. Matejka, for appellants. 
No appearance for appellee State. 
No appearance for appellee Hurley. 


Heard before Spencer, C. J., Pro Tem., BosLAUGH, 
McCown, CLINTON, BrRoDKEY, and WuiTs, JJ., and 
Kuns, Retired District Judge. 
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Bos.LaAuGH, J. 

This is an appeal by Peerless Insurance Company 
from a judgment forfeiting an appearance bond in a 
criminal case on which the appellant was the surety. 
The bond in question was executed and filed in the 
District Court for Nemaha County, Nebraska, on 
May 25, 1977. The bond was given to insure the ap- 
pearance of Donald M. Hurley who had been charged 
with assault to inflict great bodily injury. 

The jury returned a verdict of guilty on June 29, 
1977, and Hurley was sentenced to imprisonment for 
1 year on July 19, 1977. Hurley stated in open court 
that he intended to appeal to this court. He had 
been represented by retained counsel who was 
granted leave to withdraw from the case. Since 
Hurley claimed to be indigent, the trial court ap- 
pointed counsel to assist Hurley in making an appli- 
cation for the appointment of counsel and set the 
matter for hearing on August 2, 1977. The trial 
court also suspended the sentence which had been 
imposed and released Hurley upon the bond which 
had been filed on May 25, 1977. 

When Hurley failed to appear on August 2, 1977, 
the bond was revoked, a bench warrant was issued 
for Hurley, and a motion for judgment on the bond 
was filed by the county attorney. The motion was 
heard on August 16, 1977, and judgment was entered 
against Peerless for the full amount of the bond. 
From this judgment Peerless has appealed. 

The condition of the bond was that Hurley should 
‘‘personally appear in the District Court of Nemaha 
County, Nebraska, holding in Auburn, Nebraska, 
from day to day, and from term to term, until final 
judgment or as directed by said Court, until finally 
discharged * * *.’”’ Peerless contends that it has ful- 
filled its obligation under the bond since Hurley ap- 
peared for trial and sentencing and was remanded 
to the custody of the sheriff at the end of the sentenc- 
ing hearing. 
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Section 29-2301, R. R. S. 1943, provides that the 
execution of a sentence may be suspended for 1 
month in order to give the person convicted an op- 
portunity to apply for a writ of error and: ‘‘Where 
the defendant is, prior to pronouncement of judg- 
ment, at liberty under bail, the court in its discre- 
tion, may allow the defendant to continue at liberty 
under his bail bond during the period of suspension 
of sentence authorized by this section.’’ This sec- 
tion authorizes the trial court to continue the defend- 
ant’s bond, without the consent of the surety, for up 
to 1 month after sentence has been imposed. 

It is a well-established rule that every contract is 
made with reference to and subject to existing law, 
and every law affecting the contract is read into and 
becomes a part thereof. Bobbitt v. Order of United 
Commercial Travelers of America, 180 Neb. 285, 142 
N. W. 2d 351. The rule is applicable to appearance 
bonds. See, Restatement, Security, § 203, comment 
c, p. 549; State v. Casey, 180 Neb. 888, 146 N. W. 2d 
370. 

The bond in this case was subject to the provisions 
of section 29-2301, R. R. S. 1943. It was within the 
discretion of the District Court to suspend the sen- 
tence for up to 1 month and to continue the bond dur- 
ing that time. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


TERRI J. STRAUSS, APPELLANT, V. SQUARE D COMPANY, 
A CORPORATION, ET AL., APPELLEES. 
270 N. W. 2d 917 


Filed October 25, 1978. No. 41837. 


1. Administrative Law: Appeal and Error. The Department of La- 
bor Appeal Tribunal exercises quasi-judicial power as distin- 
guished from legislative power. Consequently, the statutory provi- 
sion for a de novo review is valid. 
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2. Judgments: Appeal and Error. A proper judgment will not be re- 
versed because the trial court gave an erroneous reason for its ren- 
dition. 

Appeal from the District Court for Lancaster 
County: DaLe E. FauRnsrucn, Judge. Affirmed. 


Thomas A. Wurtz, for appellant. 
No appearance for appellee Square D Co. 


James R. Jones and John W. Wynkoop, for appel- 
lee Chizek. 


Heard before SPENCER, C. J., Pro Tem., BosLauGn, 
McCown, CLINTON, BRODKEY, and WuiTr, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., Pro Tem. 

This is an action for unemployment compensation 
benefits. The District Court affirmed the holding of 
the Department of Labor Appeal Tribunal that 
claimant, Terri J. Strauss, voluntarily left her em- 
ployment, and disqualified her from receiving bene- 
fits for a period of 9 weeks. Claimant appeals. We 
affirm. 

Claimant was employed at Square D Company, 
Inc., hereinafter referred to as employer. From 
February 1976, through February 1977, claimant 
worked a 3:30 p.m. to 12 midnight shift. At approxi- 
mately 8:30 p.m., on February 15, 1977, claimant 
bumped her head on a press and wrenched her neck. 
She claims this happened when a coworker operat- 
ing an unregulated air hose blew dirt into her face. 
Claimant completed her shift that evening and 
worked a complete shift the next day. On February 
17, 1977, claimant consulted her personal physician 
and obtained a disability certificate for February 17, 
1977. Claimant then called her employer and re- 
quested a leave of absence for the rest of the week 
and the following week. She was instructed to bring 
in a disability certificate. When she presented the 
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certificate from her personal physician she was told 
it was not sufficient to warrant an extended leave of 
absence. She was also advised she could not miss 
more than 3 consecutive days without further medi- 
cal documentation. She was told she would be ex- 
cused from work on February 18, 1977, and that after 
the long weekend she could report for light duty on 
February 22, 1977, or obtain a leave of absence upon 
presentation of sufficient medical evidence. 

The collective bargaining agreement between the 
claimant’s union and the employer contained the fol- 
lowing provisions, so far as material herein: ‘‘Arti- 
cle XI Leaves of Absence Section 1. A written leave 
of absence shall be required in all cases when an 
employee is absent from work for more than three 
(3) consecutive work days, except as hereinafter 
provided. Any employee wishing a leave of absence 
shall make a request in writing to the personnel de- 
partment, setting forth in detail the reason for such 
request. ; 

‘Section 2. Upon presentation of satisfactory 
medical evidence from a registered physician in 
each instance, leaves of absence for personal illness 
or injury shall be granted. However, the Company 
may require an examination by its own physician 
(at its expense), prior to granting the leave or any 
extension thereof, or prior to permitting ne em- 
ployee to return to work.’’ 

Claimant contends her disability was a ferislon 
headache. She testified she called her employer on 
the 22nd of February and each day thereafter to in- 
form it she was unable to work. When she called on 
February 25, 1977, she was informed that her em- 
ployment was terminated because she had missed 3 
consecutive work days without good cause. This 
termination was pursuant to the provision of the col- 
lective bargaining agreement between the company 
and the claimant’s union, set out above. 

There is no question claimant was apprised of the 
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need to obtain a written leave of absence which 
would be issued upon the presentation of satisfactory 
medical evidence. Claimant had applied for and re- 
ceived medical leave on two prior occasions. 

On September 10, 1976, claimant had been issued a 
written warning for failure to return to work at the 
expiration of a leave of absence. The warning no- 
tice stated: ‘‘On Tuesday, September 7, 1976, you 
did not return from leave of absence as scheduled. 
You were aware of the leave requirements. Your 
doctor, however, has verified you need to be off 
work. It is your responsibility to provide medical 
evidence for approval of a medical leave. Failure 
to properly follow the leave of absence procedure in 
the future will be reason for disciplinary action.’’ 

Claimant’s employment records demonstrate she 
was absent a considerable number of days during 
the year she was employed by the employer. She 
had been warned about her absenteeism. On Janu- 
ary 7, 1977, the employer issued a written reprimand 
informing claimant she could be suspended or dis- 
charged if her attendance did not improve. 

Claimant denied the personnel supervisor told her 
the disability certificate she submitted was insuffi- 
cient. She testified she believed she was following 
the correct procedure and that medical evidence 
specifying the dates she was unable to work had not 
been required on previous occasions. Claimant did 
admit her physician had not told her to stay away 
from work. 

The claims deputy, following an investigation, de- 
termined claimant had left work voluntarily without 
good cause. The notice of determination mailed to 
claimant reads as follows: ‘‘You left your employ- 
ment with Square D Co. on 2-23-77 (after vacation 
pay) when you failed to work after three (3) con- 
secutive working days. It has been shown that you 
did, on 2-18-76 (sic), request a medical leave of ab- 
sence. It has not been shown, however, that you 
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did, at the time of this request, submit positive proof 
of disability (in the form of a disability statement 
with inclusive dates of disability) as requested by 
the employer. It has been shown that you were, 
prior to and at the time of this request, aware of the 
company policy governing medical leaves of ab- 
sence. Because you failed to report for work, it is 
held that you quit voluntarily without good cause.”’ 

As authorized by section 48-628, R. S. Supp., 1976, 
the claims deputy disqualified plaintiff from receiv- 
ing benefits for the week ending February 26, 1977, 
plus an additional 9 weeks. This determination was 
affirmed by the Department of Labor Appeal Tribu- 
nal with the finding that it would not have been un- 
reasonable for the claimant to have complied with 
the alternatives given her. These alternatives 
were: Reporting for light work that was available; 
or, returning to her doctor and obtaining a more 
definite statement of her injuries. The Appeal Tri- 
bunal found the testimony indicated that this would 
have been satisfactory medical evidence for the em- 
ployer and a medical leave of absence would have 
been granted. 

Section 48-639, R. R. S. 1948, provides for a review 
de novo upon the record in the District Court. Both 
parties assume such review would be unconstitu- 
tional, in view of recent decisions of this court, be- 
ginning with Scott v. State ex rel. Board of Nursing, 
196 Neb. 681, 244 N. W. 2d 683 (1976), and both assert 
the scope of review is limited to a determination of 
whether the decision of the Appeal Tribunal was 
supported by substantial evidence; whether it acted 
within the scope of its authority; and whether its ac- 
tion was arbitrary, capricious, or unreasonable. The 
function of the Appeal Tribunal, however, is ‘‘To 
hear and decide disputed claims, * * *.’’ § 48-633, R. 
R. S. 1948. It exercises quasi-judicial power as dis- 
tinguished from legislative power. Consequently, 
the statutory provision for a de novo review is valid. 
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See Snygg v. City of Scottsbluff Police Dept., ante p. 
16, 266 N. W. 2d 76 (1978). 

Claimant’s main contention is she did not quit her 
employment but was discharged. Thus, she argues, 
benefits cannot be denied on the basis that she ‘‘left 
work voluntarily without good cause;’’ rather, the is- 
sue is whether she was ‘‘discharged for miscon- 
duct.’’ The disqualification period is the same in 
either event under section 48-628, R. S. Supp., 1976, 
except that benefits may be denied altogether if the 
individual was discharged for misconduct which was 
“gross, flagrant, and willful, or was unlawful.” 

There is substantial evidence to support a finding 
that claimant was discharged for misconduct. The 
District Court did not specifically find she had volun- 
tarily left work, but succinctly determined that the 
ultimate decision of the Appeal Tribunal was correct 
because ‘‘by her acts of commission and omission 
the plaintiff has deprived herself of the unemploy- 
ment compensation benefits which she_ seeks.’’ 
Whether claimant voluntarily left work without good 
cause or whether she was discharged for miscon- 
duct, the result is the same. It is a familiar princi- 
ple that a proper judgment will not be reversed be- 
cause the trial court gave an erroneous reason for 
its rendition. See Riederer v. Siciunas, 193 Neb. 580, 
228 N. W. 2d 283 (1975). 

The judgment is affirmed. 

AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, v. KENNETH RHODES, 
APPELLANT. 
270 N. W. 2d 920 
Filed October 25, 19878. No. 41878. 


1. Criminal Law: Sexual Assault: Evidence. In a prosecution for 
sexual assault it is not essential that the prosecutrix be cor- 
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roborated by other witnesses as to the particular acts which consti- 
tute the offense. It is sufficient if she is corroborated as to ma- 
terial facts and circumstances which support her testimony as to 
the principal fact in issue. 

2. Criminal Law: Sexual Assault: Proof. In a prosecution for sex- 
ual assault, proof of reasonable resistance in good faith under all 
the circumstances is sufficient to negative a claim of consent. 


Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Affirmed as modified. 


Stephen A. Scherr and Thomas J. Mullen, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Judy K. 
Hoffman, for appellee. 


Heard before SPENcER, C. J., Pro Tem., BosLauGH, 
McCown, CLINTON, BRoDKEY, and Wuire, JJ., and 
Kuns, Retired District Judge. 


BosLauGy, J. : 

The defendant, Kenneth Rhodes, was convicted of 
first degree sexual assault and sodomy and sen- 
tenced to imprisonment for 7 to 10 years on each 
count, the sentences to run concurrently. He has 
appealed and contends the evidence was insufficient 
to sustain the conviction; the prosecutor was guilty 
of misconduct; and that the sentences imposed were 
excessive and in violation of section 83-1,105, R. S. 
Supp., 1976. 

The prosecuting witness was a married woman, 20 
years of age, who was 6 months pregnant at the time 
of the offense. The defendant and two companions, 
Laurens Albert and Duane Ives, had spent a part of 
the afternoon and evening of July 4, 1977, drinking. 
While driving around in an automobile owned by 
Ives, they came upon the prosecuting witness and of- 
fered to take her home. Shortly before that they 
had given her a ride to the Regional Center west of 
Hastings, Nebraska. Instead of taking her home, 
they drove out into the country north and east of 


town and parked on a country road. The prosecut-_ 
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ing witness left the automobile and started walking 
or running down the road. The defendant followed 
her, pushed her into the ditch, and threatened to 
harm her unborn baby if she did not submit. When 
she tried to get away the defendant choked her and 
told her that he ‘‘would really hurt the baby’’ if she 
tried that again. The defendant forced her to at- 
tempt an act of fellatio and then had intercourse 
with her. The prosecuting witness was then taken 
back to town. 

When she arrived back at her home her clothing 
was wet, her hair ‘‘was a mess,’’ and ‘‘she was all 
messed up.’’ She immediately told her husband 
what had happened. The police were called and 
then she was taken to the hospital where she was ex- 
amined by a physician. 

The evidence of the State was clearly sufficient, if 
believed, to sustain a finding of guilty beyond a rea- 
sonable doubt on both counts. 

In a prosecution for sexual assault it is not essen- 
tial that the prosecutrix be corroborated by other 
witnesses as to the particular acts which constitute 
the offense. It is sufficient if she is corroborated as 
to material facts and circumstances which support 
her testimony as to the principal fact in issue. State 
v. Thompson, 198 Neb. 48, 251 N. W. 2d 387. Here the 
testimony of Albert and Ives corroborated the prose- 
cuting witness as to what had happened that evening 
except as to the details of the assault itself. The tes- 
timony of the husband concerning her complaint to 
him, and the testimony of the police officer and the 
physician further corroborated her testimony. 

So far as resistance is concerned, there was evi- 
dence of force exerted by the defendant together 
with a threat to harm the unborn baby. Reasonable 
resistance in good faith under the circumstances is 
all that is required. See, State v. Parker, 196 Neb. 
762, 246 N. W. 2d 210; State v. Newman, 199 Neb. 246, 
257 N. W. 2d 825. 
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On direct examination the husband of the prose- 
cuting witness was asked about a conversation he 
had with her when she returned home after the as- 
sault. An objection on the ground that the state- 
ment was hearsay was overruled. The ruling was 
correct because evidence that a complaint was 
made by the prosecuting witness is admissible. Af- 
ter the witness had answered, an objection to the an- 
swer was sustained because of the scope of the an- 
swer. The record shows no misconduct of the prose- 
cuting attorney which was prejudicial to any sub- 
stantial right of the defendant. 

The defendant is now 24 years of age. The presen- 
tence report shows that in 1975 the defendant was 
convicted of delivering a controlled substance and in 
1977 pleaded guilty to possession of a firearm by a 
felon. The offenses in this case involved violence 
and some harm to the victim. Under the circum- 
stances in this case the sentences imposed were not 
excessive. 

The maximum penalty for sodomy is imprison- 
ment for 20 years. Under section 83-1,105, R. S. 
Supp., 1976, the minimum term for an indeterminate 
sentence could not exceed 6 years and 8 months. 
The sentence on count II is modified to imprison- 
ment for a term of 6 years and 8 months to 10 years. 
The judgment in all other respects is affirmed. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. JOE O. BAKER, 
APPELLANT. 
270 N. W. 2d 922 


Filed October 25, 1978. No. 41942. 


Trial: Prosecuting Attorneys: Waiver: Appeal and Error. A party 
who does not object at trial to an argument of the prosecutor which _ 
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is alleged to constitute misconduct will be held to have waived his 
rights to complain on appeal. 
Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed. 


Joe O. Baker, pro se. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before SpPencER, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BRODKEY, and WuHiITE, JJ., and 
Kuns, Retired District Judge. 


WHITE, J. 

The defendant was charged in the county court of 
Scotts Bluff County for a violation of section 77-2701 
et seq., R. R. S. 1943, of willfully failing to make a 
valid income tax return to the State of Nebraska. 
On the return form provided by the Department of 
Revenue, he had entered his name, address, and a 
claim for a refund of food sales tax and tax withheld. 
In response to all other inquiries on the form, he had 
entered the words “‘I object’’ and attached an ex- 
planation that this meant he was asserting a Fifth 
Amendment privilege not to disclose the requested 
information. A jury of six persons found the defend- 
ant guilty of the offense charged. The defendant ap- 
pealed to the District Court for Scotts Bluff County 
and the conviction was affirmed. 

On appeal to this court, defendant assigns four er- 
rors: (1) That the defendant was denied lay counsel 
guaranteed by the Sixth Amendment to the United 
States Constitution; there is no contention by the de-; 
fendant that he was indigent or unable to afford! 
counsel, simply that lay counsel should be allowed to 
represent him; (2) that “Claiming the Fifth Amend-. 
ment on a tax return in good faith cannot constitute 
a ‘crime’ ’’; (3) that defendant was denied a jury of 
12 persons as guaranteed by the Sixth Amendment: 
to the United States Constitution; and (4) that: 
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defendant was prejudiced by remarks of the prose- 
cuting attorney in closing arguments to the jury. 

Each of the first three assignments of error have 
been passed on by this court, most recently in State 
v. Spurgeon, 200 Neb. 719, 265 N. W. 2d 224 (1978). 
Defendant’s assignments are without merit. 

The remaining assignment of error relates to the 
county attorney’s statement to the jury on final ar- 
gument as follows: ‘‘He elected to stand pat. He 
says, ‘I can interpret the constitution-so that I don’t 
have to comply with the tax laws’, and what, if that 
reasoning is followed, will it do to government? It 
will make it possible for a group of people within 
this country to get together and just refuse to pay 
taxes and they can destroy the government.’’ The 
bill of exceptions does not note any contemporane- 
ous objection to the remarks of the county attorney. 
Ordinarily, a party who does not object to an argu- 
ment of the prosecutor which is alleged to constitute 
misconduct will be held to have waived his rights to 
complain. See State v. Boss, 195 Neb. 467, 238 N. W. 
2d 639. The defendant, who, by his own assertion is 
well able to afford counsel, chose not to do so, elect- 
ing to act as his own counsel. There is no reason he 
should not be held responsible for the inept counsel 
he freely chose even though that counsel was him- 
self. See State v. Morford, 192 Neb. 412, 222 N. W. 2d 
117. He cannot be heard here to assert prejudice in 
remarks to which he did not object at the time they 
were made. In any event, we have examined the re- 
marks of counsel in the context of the entire record 
and we find that statements to the jury were not im- 
proper and did not operate to prejudice the rights of 
the defendant. See State v. Costello, 199 Neb. 43, 256 
N. W. 2d 97. 

The judgment and sentence of the trial court be- 
low are affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. WILLIAM L. 
BRASHEAR, APPELLANT. 
270 N. W. 2d 924 


Filed October 25, 1978. No. 41943. 


1. Trial: Right to Counsel. The defendant by electing to act as his 
own counsel after the refusal of the court to permit lay counsel to 
appear for him must be held responsible for his ineptness of coun- 
sel even though that counsel was himself. 

2. Appeal and Error: Motions, Rules, and Orders. A party who does 
not object to a misstatement when made and who does not assign 
the alleged error in a motion for new trial cannot be heard here on 
possible prejudice of that misstatement. 

Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed. 


William L. Brashear, pro se. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BosLAuGH, 
McCown, CLINTON, BRODKEY, and Wuitr, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., Pro Tem. 

Defendant was charged in county court with will- 
ful and unlawful failure to file a valid Nebraska 
state income tax return. A six-man jury found the 
defendant guilty. His conviction was affirmed on 
appeal to the District Court and he prosecutes this 
appeal. We affirm. 

Defendant filed a tax return for 1975 in which he 
entered his name, address, and a statement that his 
income was under $740. On appeal to this court, de- 
fendant assigns four errors, as follows: 

‘1. Improper statements by the judge at the jury 
selection did unduly influence and prejudice the 
jury, and constitute fundamental and reversible 
error. 

“2. The defendant in a criminal case cannot be 
denied lay counsel and still be considered to have 
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had ‘assistance of counsel’ as guaranteed by the 
Sixth Amendment to the United States Constitution, 
nor can a defendant be denied the common law right 
to plead by proxy. 

“3, Claiming the Fifth Amendment on a tax re- 
turn in good faith cannot constitute a ‘crime’. 

“4, The State of Nebraska cannot deny a defend- 
ant a twelve (12) man jury which is guaranteed by 
the Federal Constitution.’’ 

Defendant’s second, third, and fourth assignments 
of error have been passed on and adequately an- 
swered by this court in State v. Soester, 199 Neb. 477, 
259 N. W. 2d 921 (1977), and State v. Spurgeon, 200 
Neb. 719, 265 N. W. 2d 224 (1978). These assign- 
ments are without merit. 

Defendant’s remaining assignment of error refers 
to the following statement made by the trial judge in 
selecting and empaneling the jury on voir dire for 
this case: ‘‘William L. Brashear has been charged 
in this case with the filing of a false and fictitious 
Nebraska State income tax return. In other words, 
it might be commonly referred to as income tax eva- 
sion. Does anyone know anything about this partic- 
ular case at all?” 

Initially, defendant was in fact charged with evad- 
ing income tax. Subsequently, that charge was 
amended to failure to file a valid Nebraska state 
income tax return. While it is clear the judge did 
erroneously state the charge at the time of the selec- 
tion of the jury, we can see no prejudice arising by 
virtue of this misstatement. The jury was selected 
on July 11, 1977, by one county judge, and the case 
was tried on July 19, 1977, by another county judge. 

The question was designed merely to elicit from 
the jurors a response regarding their knowledge of 
this particular case. The trial itself, the instructions 
given by the court at the trial, and the complaint 
upon which the case was tried made the nature of 
the offense clear to the jury. The defendant was not 
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misled. He called attention to the fact that he had 
not yet been arraigned on the amended charge. 

The momentary misstatement of the nature of the 
charge a week before the actual trial could not possi- 
bly have been prejudicial herein. The remark ex- 
pressed no opinion of any nature but merely stated a 
specific charge to elicit any knowledge the jury 
might have of the case. It was an inadvertent mis- 
statement, which in no way was calculated to influ- 
ence the jurors. On the record it could not possibly 
have had any prejudicial effect. 

In any event, the defendant made no objections to 
the statement at the time it was made. Nor, did he 
assign it as error in his motion for a new trial. The 
defendant by electing to act as his own counsel after 
the refusal of the court to permit lay counsel to ap- 
pear for him must be held responsible for his inept- 
ness of counsel even though that counsel was him- 
self. See State v. Morford, 192 Neb. 412, 222 N. W. 2d 
117 (1974). A party who does not object to a mis- 
statement when made and who does not assign the 
alleged error in a motion for new trial cannot be 
heard here on possible prejudice of that misstate- 
ment. 

The judgment and sentence of the District Court 
are correct and are affirmed. 

AFFIRMED. 


StTaTE OF NEBRASKA, APPELLEE, V. ALFRED EX. KNUDSEN, 
APPELLANT. 
270 N. W. 2d 926 


Filed October 25, 1978. No. 41955. 


Criminal Law: Arrest. Ordinarily, the illegality of an arrest is not a 
defense to the crime for which the arrest was made. 
Appeal from the District Court for Washington 
County: WALTER G. Huser, Judge. Affirmed. 
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State v. Knudsen 
Clarence E. Mock, for appellant. 


Paul L. Douglas, Attorney General, and Chauncey 
C. Sheldon, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BoSLauGH, 
McCown, CLINTON, Bropkey, and Wuits, JJ., and 
Kuns, Retired District Judge. 


BOSLAUGH, J. 

The defendant was convicted in the county court of 
driving while intoxicated, second offense. He was 
sentenced to 5 days imprisonment in the county jail, 
fined $300, his driving privileges were suspended for 
1 year, and he was ordered to pay the costs of the 
prosecution. On appeal to the District Court the 
judgment was affirmed. The defendant has now ap- 
pealed to this court. 

The record shows that on June 3, 1977, a police of- 
ficer of the city of Blair, Nebraska, observed the de- 
fendant driving in an erratic manner. The officer 
followed the defendant to a point outside the city 
limits of Blair where the defendant was stopped and 
arrested. The defendant contends that the arrest 
was illegal because the officer had no authority to 
make an arrest beyond the city limits and, there- 
fore, the judgment should be reversed. 

It is unnecessary in this case to determine wheth- 
er the arrest was illegal because the validity of the 
arrest was of no consequence so far as the prosecu- 
tion for the offense was concerned. Although the il- 
legality of an arrest may give rise to other collateral 
rights and remedies, it ordinarily is not a defense to 
the crime for which the arrest was made. 

In United States v. Marzano, 537 F. 2d 257, the 
court said: ‘‘The power of a court to try a person is 
not affected by the impropriety of the method used 
to bring the defendant under the jurisdiction of the 
court. Frisbie v. Collins, 342 U.S. 519, 72 S. Ct. 509, 
96 L. Ed. 541 (1952); Ker v. Illinois, 119 U. S. 436, 7 8. 
Ct. 225, 30 L. Ed. 421 (1886). Once the defendant is 
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before the court, the court will not inquire into the 
circumstances surrounding his presence there. 
United States ex rel. Calhoun v. Twomey, 454 F. 2d 
326, 328 (7th Cir. 1971). The Supreme Court recently 
reaffirmed the continuing validity of the Ker-Frisbie 
doctrine. Gerstein v. Pugh, 420 U. S. 103, 119, 95 S. 
Ct. 854, 865-6, 43 L. Ed. 2d 54, 68 (1975).’’ In Gerstein 
v. Pugh, 420 U. S. 103, 95 S. Ct. 854, 43 L. Ed. 2d 54, 
the court noted that it was an established rule that 
an illegal arrest or detention did not void a subse- 
quent conviction. See, also, Bell v. Janing, 188 Neb. 
690, 199 N. W. 2d 24; Jackson v. Olson, 146 Neb. 885, 
22 N. W. 2d 124; 5 Am. Jur. 2d, Arrest, § 116, p. 796. 
The fact that the defendant was arrested by a 
Blair police officer outside the city limits of Blair 
was not a defense in this case. The judgment of the 
District Court is affirmed. 
AFFIRMED, 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. GORDON C. GOBEL, A MEMBER 
OF THE NEBRASKA STATE BAR ASSOCIATION, RESPONDENT. 

271 N. W. 2d 41 


Filed November 1, 1978. No. 41251. 


1. Disciplinary Proceedings: Attorneys at Law: Attorney and Client: 
Canons. A lawyer is required to exercise independent professional 
judgment on behalf of a client and should represent a client zeal- 
ously within the bounds of the law. 

2. Disciplinary Proceedings: Attorneys at Law: Canons. A lawyer 
shall not present, participate in presenting, or threaten to present 
criminal charges solely to obtain an advantage in a civil matter. 


Original action. Judgment of suspension. 


Paul L. Douglas, Attorney General, and Chauncey 
C. Sheldon, for relator. 


David S. Lathrop of Lathrop, Albracht & Swenson, 
for respondent. 
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Heard before SpENcER, C. J., PRo TEM., BOSLAUGH, 
McCown, BropkEy, and Wuite, JJ., and Kuns, Retired 
District Judge. 


McCown, J. 

This is a disciplinary proceeding brought against 
Gordon C. Gobel, a practicing member of the Ne- 
braska State Bar Association. Charges of miscon- 
duct were filed against the respondent before the 
Committee on Inquiry of the Sixth Judicial Dis- 
trict in the spring of 1976. Following hearing before 
that committee, and approval of formal charges by 
the State Advisory Committee, nine formal charges 
were filed in this court. The report of the referee 
found that the respondent had violated the provi- 
sions of the Code of Professional Responsibility with 
respect to five of the formal charges and recom- 
mended that respondent be suspended from the 
practice of law for a period of 1 month. No objec- 
tions were made or exceptions taken to the referee’s 
report. The respondent filed a motion for judgment 
on the report and recommendation of the referee. 
The motion was overruled and the matter was briefed, 
argued, and submitted to the court. 

The respondent is 59 years old and has been prac- 
ticing law in this state since 1948. The evidence es- 
tablished that the respondent had violated the provi- 
sions of the Code of Professional Responsibility with 
respect to five separate matters: 

(1) Respondent, who was the attorney for the ad- 
ministratrix of an estate, after embezzlement by the 
administratrix was apparent to him, sent a ‘‘waiver’’ 
to the sole surviving heir of the estate. The ‘‘waiver’’ 
purported to relieve the administratrix of liability on 
her bond for unauthorized expenditures of estate 
funds. At the time the ‘‘waiver’’ was drafted and 
mailed, the respondent was the attorney for the ad- 
ministratrix, the resident agent for the surety on the 
bond of the administratrix, and the county attorney, 
whose duties included the enforcement of the statutes 
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pertaining to embezzlement. The referee found that 
the respondent, by such conduct, had violated Canon 
5 and disciplinary rule DR 5-105 (B) of the Code of 
Professional Responsibility. 

(2) The respondent, while county attorney, threat- 
ened that criminal charges of assault and battery 
would be filed against an individual if the individual 
attempted to interfere with certain activities of a 
private client of respondent. 

(3) Respondent, while county attorney, threatened 
the debtor of a private client of respondent that un- 
less certain money was paid immediately the re- 
spondent would file criminal charges against the 
debtor on the following day. 

(4) Respondent, while county attorney, in an at- 
tempt to recover property or money from an individ- 
ual on a civil claim on behalf of a private client, 
threatened to file felony charges against the individ- 
ual unless payment was made within a specified 
time, and suggested that the matter might be com- 
promised for a specified amount. 

Charges 2, 3, and 4 involved threats to use crim- 
inal process to coerce the payment or adjustment of 
civil claims of private clients of respondent at a time 
when the respondent was the county attorney of 
Dodge County, Nebraska. The referee found that in 
each instance the respondent had violated Canon 7 
and disciplinary rule DR 7-105 of the Code of Profes- 
sional Responsibility. 

(5) The respondent communicated directly with a 
party in writing when he knew the party was repre- 
sented by another attorney. This action was in vio- 
lation of disciplinary rule DR 7-104 of the Code of 
Professional Responsibility. 

The evidence establishes that the respondent vio- 
lated the Code of Professional Responsibility and 
disciplinary rules referred to as charged in each of 
the five instances. The referee recommended a 
period of suspension be imposed. The referee felt 
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that respondent’s practice had already suffered sub- 
stantially from the long pendency of this matter; 
that the more serious charges involved activities as 
county attorney; and that respondent has not held 
that office for some time, and repetition was un- 
likely. The referee therefore recommended a per- 
iod of suspension of 1 month. 

A lawyer is required to exercise independent pro- 
fessional judgment on behalf of a client and should 
represent a client zealously within the bounds of the 
law. See Canons 5 and 7, Code of Professional Re- 
sponsibility. 

While his actions may have been motivated by 
misjudgment rather than personal profit, the re- 
spondent here has violated specific disciplinary 
rules of the Code forbidding multiple employment 
and the representation of clients with conflicting in- 
terests; communicating with a party known to be 
represented by another lawyer without the prior con- 
sent of the other lawyer; and threatening criminal 
prosecution solely to obtain an advantage in a civil 
matter. See, Disciplinary Rules, DR 5-105 (B); DR 
7-104 (A) (1); DR 7-105. The latter rule provides: 
‘*(A) A lawyer shall not present, participate in the 
presenting, or threaten to present criminal charges 
solely to obtain an advantage in a civil matter.”’ 

Criminal process is designed for the protection of 
society as a whole. Threatening to use, or using, the 
criminal process to coerce an adjustment of private 
civil claims or controversies is a subversion of that 
process.and tends to diminish public confidence in 
the legal system. See EC 7-21, Code of Professional 
Responsibility. 

Under the circumstances reflected in the record 
here, the recommended period of suspension is inad- 
equate. We find that the respondent should be sus- 
pended from the practice of law for a period of 3 
months from and after November 1, 1978. At the 
end of that period the suspension may be lifted upon 
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an affirmative showing by the respondent that he 
has not, during the period of his suspension, engaged 
in the practice of law in this or any other jurisdic- 
tion, and that during that time he has not engaged in 
any conduct which would subject him to discipline 
under the disciplinary rules if he were engaged in 
the practice of law, and that he will not do so in the 
future. 

Costs of the proceeding are taxed to the respond- 
ent. 

JUDGMENT OF SUSPENSION. 


ELsIec M. HALL, APPELLEE, V. MAYNARD A. HALL, 
APPELLANT. 
271 N. W. 2d 43 


Filed November 1, 1978. No. 41623. 


Courts: Motions, Rules, and Orders: Judgments. A trial court has 
inherent power, on its own motion, to vacate a judgment within the 
term at which it was rendered. 

Appeal from the District Court for Kearney County: 
NoRRIS CHADDERDON, Judge. Affirmed. 


Andrew J. McMullen, for appellant. 
Meier & Adkins and David G. Wondra, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


BoOSsLAuGH, J. 

This is an appeal in a proceeding for dissolution of 
amarriage. The trial court dissolved the marriage; 
awarded custody of the two minor children of the 
parties to the petitioner; awarded the petitioner 
child support in the amount of $50 per child per 
month; awarded to each party the property then in 
his possession; ordered the petitioner to pay certain 
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medical bills; and ordered the respondent to pay all 
other debts of the parties. 

The petitioner did not file a motion for new trial 
within 10 days after the rendition of the judgment 
but filed a motion to vacate the decree some 51 days 
later. The motion was supported by affidavits of the 
petitioner’s counsel and a daughter-in-law of the par- 
ties. The trial court sustained the petitioner’s mo- 
tion, vacated the decree, and granted a new trial. 
The respondent has appealed. 

The respondent assigns as error the granting of 
the motion without any evidence having been intro- 
duced, and in receiving evidence in support of the 
motion in the absence of the respondent and his at- 
torney and after having granted the motion. As we 
understand the record it does not support these as- 
signments. 

The journal entry for the hearing on the motion on 
July 20, 1977, recites that petitioner offered in evi- 
dence the affidavits filed in support of her motion 
and respondent, who was present with his attorney, 
objected thereto on the ground that they were in- 
competent and hearsay, which objection was over- 
ruled. Objections to the journal entry were filed by 
the respondent on August 10, 1977. The transcript 
does not show any ruling or other disposition made 
of these objections. 

The bill of exceptions contains a statement by the 
trial court, dictated to the court reporter after the 
hearing had concluded, which recites that the affida- 
vits were offered and received in evidence over the 
objection of the respondent. We interpret this state- 
ment to be a record of the proceeding made by the 
trial court, the court reporter not having been in at- 
tendance at the hearing on the motion. See Rule 7 e3 
of the Revised Rules of the Supreme Court, 1977. 
The record shows no objection by the respondent to 
the above statement of the trial court in the bill of 
exceptions. 
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We conclude that neither assignment of error is 
supported by the record before us. 

A trial court has inherent power, on its own mo- 
tion, to vacate a judgment within the term at which 
it was rendered. Pofahl v. Pofahl, 196 Neb. 347, 243 
N. W. 2d 55. The respondent does not contend, and 
the record does not indicate that the term at which 
the decree was entered had expired at the time the 
decree was vacated. 

The affidavits alleged, among other things, that 
statements made by the respondent upon which the 
decree was based were ‘‘grossly untrue.’’ Under 
the circumstances we believe it was within the dis- 
cretion of the trial court to vacate the decree and 
grant a new trial. The judgment is, therefore, af- 
firmed. 

. AFFIRMED. 


INEBA RANCH, A PARTNERSHIP, APPELLANT, V. WILLIAM 
R. COcKkERILL, DOING BUSINESS AS COCKERILL FEEDING 
CoMPANY, APPELLEE. 

271 N. W. 2d 44 


Filed November 1, 1978. No. 41637. 


1. Judgments: Appeal and Error. The judgment of the trial court in 
a law action has the effect of a jury verdict and should not be set 
aside unless clearly wrong. 

2. Judgments: Trial: Evidence. In determining the sufficiency of 
the evidence to sustain the judgment, that evidence must be con- 
sidered most favorably to the successful party and every contro- 
verted fact must be resolved in that party’s favor. The success- 
ful party is also entitled to any inference reasonably deducible 
from the evidence. 

3. Appeal and Error: Evidence: Witnesses. In an action at law, it 
is not for the Supreme Court to resolve the conflict in the evidence. 
The credibility of the witnesses and the weight to be given their 
testimony are for the trier of fact. 


Appeal from the District Court for Sarpy County: 
RONALD FE. ReaAGcan, Judge. Affirmed. 


Richard J. Bruckner, for appellant. 
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David L. Buelt and Michael D. Jones of Ellick, 
Spire & Jones, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


WHITE, J. 

This is an appeal from the judgment of the District 
Court in a law action. Trial was to the court. The 
trial court found for the defendant. Plaintiff ap- 
peals. We affirm. 

In March 1975, the plaintiff shipped approximately 
475 head of cattle to the Omaha Stockyards for sale. 
A number of the cattle tested positively for brucello- 
sis or ‘‘bangs’’ disease. As a result, the cattle were 
required to be quarantined for 30 to 60 days prior to 
sale. Those cows which were thought to be preg- 
nant (approximately 400) were sent to the defend- . 
ant’s feedlot in Sarpy County. Many of these cows 
did calve during the quarantine period. The cows 
which were thought not to be pregnant (approxi- 
mately 75) were sent to another commercial feedlot. 

The plaintiff agreed that defendant would place 
the cattle on a ‘‘weight maintenance’”’ ration during 
the quarantine period. Plaintiff contends this 
weight maintenance was not achieved by the defend- 
ant. The.defendant contended that the weight was 
generally maintained and any weight loss was due to 
the generally poor condition of the cattle or calving. 

The judgment of the trial court in a law action has 
the effect of a jury verdict and should not be set 
aside unless clearly wrong. In determining the suf- 
ficiency of the evidence to sustain the judgment, 
that evidence must be considered most favorably to 
the successful party and every controverted fact 
must be resolved in that party’s favor. The success- 
ful party is also entitled to any inference reasonably 
deducible from the evidence. See Burgess v. Curley 
Olney’s Inc., 198 Neb. 153, 251 N. W. 2d 888. 


594 NEBRASKA REPORTS [Vou. 201 


Ineba Ranch v. Cockerill 


The cattle were not weighed prior to shipment. 
The plaintiff’s evidence indicated that the Ineba 
cows weighed 750 to 800 pounds upon delivery to de- 
fendant’s yards; and that they were in good condi- 
tion and weighed only 600 to 675 pounds at the end of 
the quarantine. The plaintiff also introduced evi- 
dence tending to show that the 75 head of cattle sent 
to another feedlot did considerably better than the 
400 head left in the care of the defendant. 

In response to this evidence, the defendant offered 
the testimony of Dr. Norman B. Jernigan, a veteri- 
narian, and of several other people who observed the 
Ineba cattle. Dr. Jernigan described the cows as 
being thin and in generally poor condition when he 
first saw them shortly after their arrival at the de- 
fendant’s feedlot. He expressed the opinion that if 
there was any weight loss, it was due to this poor 
condition or to calving. John Thomas Farrell, a con- 
signment seller of livestock who observed the Ineba 
cattle, expressed a similar opinion. Gary Gardner, 
terminal manager for the trucking company which 
shipped the cattle to defendant’s yard, described 
them as being ‘‘thin’’ at the time of shipment. 

It is not for this court to resolve the conflict in the 
evidence. The credibility of the witnesses and the 
weight to be given their testimony are for the trier of 
fact. See Insurance Co. of North America v. Hawk- 
ins, 197 Neb. 126, 246 N. W. 2d 878. Clearly, there 
was evidence sufficient to support the judgment of 
the trial court. Considering, as we must, the evi- 
dence most favorable to the defendant, it could be 
found that the Ineba cattle maintained their initial 
weight during their stay at defendant’s feedlot, 
Cockerill Feeding Company, or that any weight loss 
was due to preexisting disease or the effects of calv- 
ing. 

The judgment of the trial court, not being clearly 
wrong, is affirmed. 

AFFIRMED. 
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CHARLES A. FERRY, APPELLEE AND CROSS-APPELLANT, 


10. 


v. DARLENE M. FERRY, ALSO KNOWN AS DARLENE M. 
WRIGHT, APPELLANT AND CROSS-APPELLEE. 
271 N. W. 2d 450 


Filed November 1, 1978. No. 41656. 


Divorce: Minors: Child Support. Where a divorce decree provides for 
the payment of stipulated sums monthly for the support of a minor 
child or children, contingent only upon a subsequent order of the 
court, such payments become vested in the payee as they accrue. 
The courts are without authority to reduce the amounts of such 
accrued payments. 
7 : J. Where an award for child support is 
made in one amount for each succeeding month for more than one 
child, it will be presumed to continue in force for the full amount 
until the youngest child reaches his majority. The proper remedy, 
if this be deemed unjust, is to seek a modification of the decree 
in the court which entered it on the basis of the changed circum- 
stances. 
Divorce: Minors: Child Support: Proof. In order to rebut the pre- 
sumption that an award in an amount for the support of more than 
one child continues until the last child reaches majority or other- 
wise becomes ineligible for support, some evidence must exist. 
The burden of proof is on the moving party to produce such evi- 
dence. 
Courts: Judicial Notice. A court will take judicial notice of the 
pleadings, orders, and judgments in the case before it. 
Statutes: Minors: Child Support: Interest. Section 45-103, R. R. 8S. 
1943, providing for interest on judgments from the date of rendition 
thereof, is applicable to child support installments accrued prior to 
August 24, 1975. 
Judgments: Interest. When the judgment is payable in install- 
ments, interest begins to accrue on the individual installments 
when they are due. 
Interest: Time. When the statutory interest rate changes, the 
new rate applies to all delinquent installments from the effective 
date of the new rate. 
Statutes: Garnishment. Section 1673 (b) and (c) of Title 15, U.S.C., 
preempts state garnishment statutes to the extent that state statutes 
are less restrictive. 
Statutes. Where a legislative act is complete in itself but is repug- 
nant to or in conflict with a prior statute which is not referred to or 
repealed by the latter, the earlier statute is repealed or modified 
by the implication of the later act, but only to the extent of repug- 
nancy or conflict. 
. L.B. 1015, Laws 1974, sections 6 to 17, now sections 42-364.01 


596 NEBRASKA REPORTS [VoL. 201 
Ferry v. Ferry 


to 42-364.12, R. S. Supp., 1978, amends section 25-1558, R. R. 8. 1943, 
to the extent that the two statutes are inconsistent. 

11. Statutes: Garnishment: Minors: Child Support. Section 42-364.06, R. 
S. Supp., 1978, provides in part that if jurisdiction has been acquired 
of the employer, ‘‘In fixing the amount to be withheld by the em- 
ployer from the parent-employee’s nonexempt, disposable earnings, 
the court shall determine that amount of earnings which, if paid 
over a reasonable period, would satisfy in full the child support ar- 
rearage existing as of the time of the hearing and would satisfy each 
child support obligation to come due in the future as such come due.” 

Appeal from the District Court for Douglas County: 

JAMES M. Murpny, Judge. Reversed and remanded 

for further proceedings not inconsistent with this 

opinion. 
James W. Moriarty, for appellant. 


Michael G. Helms for Schmid, Ford, Mooney, 
Frederick & Caporale, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRoODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


CLINTON, J. 

This appeal arises from a garnishment proceeding 
to collect past-due child support payments under an 
order rendered on February 14, 1968, which directed 
the plaintiff father to pay ‘‘the sum of thirty-five dol- 
lars per week to the Clerk of the District Court and 
continuing until further order of this Court, for the 
support and maintenance of the minor children of 
the parties hereto.’’ The plaintiff moved to quash 
the garnishment. The court, on July 29, 1977, denied 
the motion to quash, but modified the 1968 order to 
reduce the amount of child support pro rata as of the 
time each child reached majority or was married. 

The defendant mother has appealed and makes 
the following assignments of error: (1) The court 
erred in modifying retroactively child support pay- 
ments which had vested. (2) The order of July 29, 
1977, was beyond the power of the court because an 
earlier order entered on April 29, 1977, denying modi- 
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fication and reduction, was res judicata of the matter 
of retroactive modification. (3) The court erred in not 
allowing interest prior to August 24, 1975, on delin- 
quent payments. (4) The order reducing payments is 
not supported by the evidence. 

The plaintiff has cross-appealed and makes the 
claim that section 25-1558, R. R. S. 1943, is unconsti- 
tutional. 

We reverse that part of the order of July 29, 1977, 
which interprets the order of February 14, 1968, so 
as to have the effect of modifying the child support 
payments already accrued. We reverse that part of 
the order refusing to quash the garnishment, noting 
that the amount garnished exceeded applicable stat- 
utory limitations. We also find that interest should 
have been allowed on delinquent payments. We re- 
mand with directions for further proceedings in ac- 
cordance with this opinion. 

The decree of divorce in this case was entered on 
December 22, 1964, and awarded ‘‘sole and absolute 
custody of the three younger children’’ to the plain- 
tiff. It awarded ‘‘sole and absolute custody of the 
oldest child’’ to the defendant and directed the plain- 
tiff to make semimonthly payments of $22 for that 
child’s support. On February 14, 1968, the court 
entered a modifying order awarding custody of the 
three younger children to the defendant and direct- 
ing plaintiff to pay ‘‘thirty-five dollars per week... 
until further order of this Court’’ for the support of 
the ‘‘minor children of the parties.’’ At that time all 
four children were still minors and unmarried. 

The oldest child, Marta, was married on March 381, 
1969. The third child, Kimberly, was married on 
July 18, 1970. The second child, Charles, was mar- 
ried on November 13, 1970. The youngest child, 
Jane, was married on May 8, 1976. 

The record shows that the plaintiff was aware of. 
Marta’s marriage when it occurred but took no ac- 
tion to secure a modification of the support order. 
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After he became aware of Kimberly’s marriage, he 
began making monthly payments of $80 but again 
took no action to have the order modified. In June 
1976, upon motion of plaintiff, the support order of 
February 14, 1968, was terminated for the reason 
that the children were emancipated. 

In August 1976, the defendant began proceedings 
to collect delinquent payments by filing a motion 
and affidavit asking that the plaintiff be found guilty 
of contempt. In October 1976, the plaintiff filed a pe- 
tition to modify the child support order. Among 
other things, the application alleged that plaintiff 
had entered into an agreement in February of 1969 
with the defendant’s attorney for reduction of the 
payments to $40 per month; but, in violation of the 
agreement, the defendant made no application for a 
reduction. Plaintiff further alleged that the defend- 
ant fraudulently concealed the marriages and eman- 
cipation of the minor children. The application 
asked that, in accordance with the alleged agree- 
ment of the parties, there be pro rata reduction, 
nunc pro tunc, in the amount of the child support 
payments as of the dates of the marriage of each of 
the four children. The contempt and modification 
hearings were consolidated for trial, and after hear- 
ing the court found the plaintiff innocent of contempt 
but denied the application for modification of the or- 
der for child support. 

Thereafter, the defendant commenced a garnish- 
ment proceeding. It is inferable from the record 
that, pursuant to an order of the court entered on 
June 10, 1977, the plaintiff's employer withheld and 
paid into the office of the clerk of the District Court 
$429.50, which was plaintiff's entire disposable earn- 
ings for one biweekly pay period. 

The plaintiff then filed his motion to quash the 
garnishment, alleging the amount claimed to be due 
— $10,464.82 — was not correct and that section 25- 
1558, R. R. S. 1943, was unconstitutional in permit- 
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ting garnishment of wages without limit. The mo- 
tion made no other allegations. 

Trial of the motion to quash was had before a dif- 
ferent judge than the one who had earlier denied the 
modification petition. The only evidence introduced 
at the latter hearing was the records of the clerk of 
the District Court showing the amounts of the pay- 
ments made by the plaintiff and the plaintiff’s testi- 
mony that he began monthly payments of only $80 
when he learned of the marriage of Kimberly. 

On July 29, 1977, the court entered the order here 
appealed from. It included the following findings: 
“On April 29, 1977, this Court denied Petitioner’s Ap- 
plication for Modification. It is apparent from a re- 
view of those proceedings that the question of the 
amount still due and unpaid for past child support 
was not determined therein, as the issue was not 
properly before the Court at that time. A review of 
the Court’s Order of April 29, 1977, discloses that the 
Court at that time determined only that the proce- 
dure employed by the Petitioner was improper, and 
that the Court would not modify its previous 
decrees.’’ The court then went on to interpret the 
order of February 14, 1968, finding: ‘‘This Court is 
of the opinion that the most appropriate and reason- 
able interpretation of the Order of February 14, 1968, 
is that as each child becomes ineligible to receive 
further support, the Petitioner should be entitled to a 
pro rata reduction in the total amount awarded.’’ It 
went on to find that, under this interpretation, a total 
of $8,462.75 had accrued from September 3, 1964, 
through June 7, 1976; that the plaintiff had paid 
$6,224.18 and the balance due was $2,238.57. It then 
ordered that the motion to quash be denied because 
the amount owing was more than the amount pres- 
ently held by the clerk. 

We now proceed to a discussion of the question of 
whether the court had the authority to either modify 
or interpret the order of February 14, 1968. This 
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court has often held: Where a divorce decree pro- 
vides for the payment of stipulated sums monthly 
for the support of a minor child or children, contin- 
gent only upon a subsequent order of the court, such 
payments become vested in the payee as they accrue. 
The courts are without authority to reduce the 
amounts of such accrued payments. Smith v. Smith, 
ante p. 21, 265 N. W. 2d 855; Schrader v. Schrader, 
148 Neb. 162, 26 N. W. 2d 617; Sullivan v. Sullivan, 
141 Neb. 779, 4 N. W. 2d 919; Wassung v. Wassung, 
136 Neb. 440, 286 N. W. 340. In Schrader v. Schrader, 
supra, we held: ‘‘Where an award for child support 
is made in one amount for each succeeding month 
for more than one child, it will be presumed to con- 
tinue in force for the full amount until the youngest 
child reaches his majority. The proper remedy, if 
this be deemed unjust, is to seek a modification of 
the decree in the court which entered it on the basis 
of the changed circumstances.’’ See, also, In re Ap- 
plication of Miller, 139 Neb. 242, 297 N. W. 91. The 
record in this case establishes without contradiction 
that the plaintiff took no action to secure a modifica- 
tion of the support order prior to the time the order 
of termination was entered at his request in June of 
1976. At that time all payments had accrued, and 
the court could not reduce the accrued payments. 
Thus we must next determine whether the court’s 
‘‘interpretation’”’ of the order for support was author- 
ized and supported by the evidence. The effect of 
our holding in Schrader v. Schrader, supra, is that a 
lump-sum periodic award for more than one child is 
presumed to continue until there is no longer a child 
eligible for support. The record contains absolutely 
no evidence to rebut the presumption prescribed in 
Schrader v. Schrader, supra, nor does it contain any 
evidence to support an order nunc pro tunc. The 
proper function of a nunc pro tunc order is not to 
correct, change, or modify some affirmative action 
previously taken. Rather, its purpose is to correct 
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the record which has been made so that it will truly 
record the action taken, which, through inadvertence 
or mistake, has not been truly recorded. Ricketts v. 
Continental Nat. Bank, 169 Neb. 809, 101 N. W. 2d 
153. The burden of proving the error is on the mov- 
ing party. Andrews v. Nebraska State Railway 
Commission, 178 Neb. 799, 185 N. W. 2d 712. It is 
true that this court has, on direct appeal from orders 
setting a lump-sum child support amount for more 
than one child, modified such orders to provide for a 
reduction when one or more of the children reaches 
majority. See Jackson v. Jackson, 197 Neb. 27, 246 
N. W. 2d 722. We have thus indicated our preference 
for having the matter clearly stated. We were not, 
however, interpreting the trial court’s order; we 
were simply modifying it on trial de novo. So far as 
we can determine, we have never departed from the 
rule established in Schrader v. Schrader, supra. 

While it is unnecessary to consider the question of 
res judicata, nonetheless, we do so because the ques- 
tion is an important one. The plaintiff argues that 
res judicata was not pleaded or proved. This argu- 
ment overlooks the fact that these proceedings are 
all in the same case. Defendant clearly raised the is- 
sue by objection during the hearing on the motion to 
quash. The prior pleading consisting of the amended 
application for modification and the previous order 
of the court denying modification are sufficient to 
show the identity of grounds for and nature of the re- 
lief sought with that involved in the subsequent hear- 
ing and order which are now on appeal. These were 
matters of which the judge could and should have 
taken judicial notice. A court will take judicial no- 
tice of pleadings, orders, and judgments in the case 
it has before it. Lewin v. Lewin, 174 Neb. 596, 119 N. 
W. 2d 96; County of Keith v. Triska, 168 Neb. 1, 95 N. 
W. 2d 350; Solomon v. A. W. Farney, Inc., 136 Neb. 
338, 286 N. W. 254. 

The remaining question to be decided from the de- 
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fendant’s assignments of error is whether interest 
accrues on unpaid installments and, if so, at what 
rate. 

The trial court awarded interest of 9 percent per 
annum on the unpaid balance from August 24, 1975, 
pursuant to section 42-358.02, R. S. Supp., 1978, which 
provides for interest on unpaid child support. De- 
fendant contends that she should also receive inter- 
est prior to that date pursuant to section 45-103, R. 
R. 8. 1943. That statute provides for interest ‘‘on all 
judgments and decrees for the payment of money 
from the date of rendition thereof.’’ The interest 
rate under the statute was 6 percent until July 6, 
1972, § 45-103, R. R. S. 1943, and 8 percent thereafter. 
L. B. 1830, Laws 1972, § 1. 

This court has apparently never been called upon 
to decide the applicability of section 45-103, R. R. S. 
1943, to judgments for child support, although we ap- 
pear to have assumed that such judgments bear in- 
terest. Ruehle v. Ruehle, 169 Neb. 23, 97 N. W. 2d 
868. There seems to be no reason why the statute 
should not apply. Since the payments are due in in- 
stallments, the ordinary rule that interest does not 
begin on instaliment judgments until the installment 
comes due should apply. Dike v. Andrews, 80 Neb. 
455, 114 N. W. 582; Cumming v. Cumming, 193 Neb. 
601, 228 N. W. 2d 296. We therefore hold that delin- 
quent installments of child support bear interest at 
the legal rate from the date of delinquency. When 
the legal rate changes, the new rate applies to all de- 
linquent installments from the effective date of the 
new rate. Colburn v. Ley, 191 Neb. 427, 215 N. W. 2d 
869. In this case the rate would be 6 percent per an- 
num until July 6, 1972, § 45-103, R. R. S. 1943, and 8 
percent from that date until August 24, 1975. L. B. 
1330, Laws 1972, § 1. Thereafter the rate is 9 per- 
cent. § 42-358.02, R. S. Supp., 1978. 

Next to be considered is the plaintiff's claim of the 
unconstitutionality of section 25-1558, R. R. S. 19438. 
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Section 25-1558, R. R. S. 1943, defines ‘‘disposable 
earnings”’ and places limitations upon the amount of 
such earnings which are subject to garnishment. 
These limitations are defined in subsection (1) of the 
statute. Subsection (2) (a) provides that these limi- 
tations do not apply in the case, among others, of 
“‘Any order of any court for the support of any per- 
sons; ....’’ Plaintiff contends that the statute is un- 
constitutional as applied because it permits a gar- 
nishment of his entire earnings and thus deprives him 
of his ability to support himself, his present wife, 
and his child of the second marriage. 

For reasons we now set forth, the constitutional 
contention lacks merit. Both parties to this action 
have overlooked the fact that, since section 25-1558, 
R. R. S. 1948, was amended to its present form, L. B. 
1032, Laws 1972, § 1383, there have been changes in 
both state and federal statutes which affect the ap- 
plication of section 25-1558, R. R. S. 1943. 

In 1974, without expressly amending section 25- 
1558, R. R. S. 1943, the Nebraska Legislature enacted 
a rather comprehensive statute pertaining to pay- 
ment and collection of money ‘‘for the support of a 
minor child.’’ L. B. 1015, Laws 1974, §§ 6 to 17, effec- 
tive July 12, 1974. Section 13 of L. B. 1015, now sec- 
tion 42-364.08, R. S. Supp., 1978, exempts from an 
order to withhold and transmit earnings that portion 
of the disposable income of a ‘‘parent-employee’’ for 
any work week which equals 30 times the federal 
minimum hourly wage in effect at the time the earn- 
ings are payable. 

Section 25-1558, R. R. S. 1943, insofar as it contains 
no limitations on garnishment of disposable earnings 
in aid of an order for support of a person, is incon- 
sistent with the provisions of section 42-364.08, R. S. 
Supp., 1978. To the extent of the inconsistencies, it 
seems clear to us that sections 42-364.01 et seq., R. S. 
Supp., 1978, impliedly repeal section 25-1558, R. R. S. 
1943. Where a legislative act is complete in itself 
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but is repugnant to or in conflict with a prior statute 
which is not referred to or repealed by the latter, the 
earlier statute is repealed or modified by the impli- 
cation of the later act, but only to the extent of re- 
pugnancy or conflict. Connor v. City of Omaha, 185 
Neb. 146, 174 N. W. 2d 205. 

There are also federal restrictions on garnishment 
to be considered. Title 15, U. S. C., §§ 1671 to 1677. 
As originally enacted, the federal restrictions, like 
section 25-1558, R. R. S. 1943, did not apply to court 
orders for the support of persons. In 1977, the Con- 
gress of the United States amended section 1673 of 
Title 15, U.S.C., and imposed limitations upon the 
amount of disposable earnings which might be sub- 
ject to garnishment pursuant to court orders for the 
support of persons. The act purports to preempt 
state law in that ‘‘no State (or officer or agency 
thereof)’’ may enforce any order in violation of this 
section. Title 15, U.S.C., § 1673 (b), (c). 

However, the federal statute does not invalidate 
all state regulation of garnishment or establish any 
garnishment procedures but merely preempts state 
statutes which are less restrictive than federal law. 
Title 15, U. S. C., § 1677; Phillips v. General Finance 
Corp. of Florida, 297 So. 2d 6. 

As amended, the federal statute provides that, 
where the person liable for the support of the person 
is supporting his spouse or his child, other than the 
ones to which the support order applies, the maxi- 
mum collectible by garnishment is 50 percent of the 
disposable earnings for the week. Where he is not 
supporting such other spouse or child, the maximum 
collectible is 60 percent. The statute also provides 
that, if payments are 12 or more weeks delinquent, 
an additional five percentage points may be col- 
lected by garnishment. The amendment became ef- 
fective June 1, 1977, about 10 days before the order 
of garnishment was entered in this case. 

Because of the federal preemption, the more re- 
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strictive statute, state or federal, must be applied. 
In this case, it seems inferable from the evidence 
that the federal statute is more restrictive and 
therefore determinative of the maximum amount 
subject to garnishment. However, this should be 
determined by the trial court on the evidence after 
notice and hearing. 

We call attention to the fact that, after jurisdiction 
is properly obtained over the employer, section 42- 
364.06, R. S. Supp., 1978, gives the court some discre- 
tion as to the amount that may be withheld. The 
amount withheld, of course, may not exceed the 
maximum determined under the more restrictive 
statute. 

REVERSED AND REMANDED FOR FURTHER 
PROCEEDINGS NOT INCONSISTENT WITH 
THIS OPINION. 


STATE OF NEBRASKA, APPELLEE, V. KENNETH HAWKMAN, 
APPELLANT. 
271 N. W. 2d 46 


Filed November 1, 1978. No. 41863. 


1. Criminal Law: Attorney and Client. Effectiveness of counsel in 
the representation of a defendant in a criminal case is measured 
by comparison with the standard of performance which should be 
expected from a lawyer with ordinary training and skill in the 
criminal law in his area. 

2. Criminal Law: Double Jeopardy: Proof. A claim of double jeop- 
ardy cannot be established without a showing of a previous charge 
and conviction arising out of the same transaction. 

3. Criminal Law: Sentences: Constitutional Law. When several 
sentences are imposed upon counts based upon the same transac- 
tion, the provision that the sentences shall run concurrently pro- 
duces a single result and the constitutional restriction against mul- 
tiple punishment is not violated. 7 


Appeal from the District Court for Cherry County: 
HENRY F. REIMER, Judge. Affirmed. 


Magnuson, Magnuson & Peetz, for appellant. 
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Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before SPENCER, C. J., Pro TEM., BoSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 

This is an appeal from an order denying post con- 
viction relief. Appellant was prosecuted in the Dis- 
trict Court for Cherry County, Nebraska, upon an in- 
formation consisting of four counts. Following a plea 
of guilty to each count, concurrent sentences were im- 
posed. A belated motion for new trial was filed and 
upon appeal to this court the judgment was affirmed. 
State v. Hawkman, 198 Neb. 578, 254 N. W. 2d 90. 

Subsequently, appellant moved for post conviction 
relief upon the grounds of ineffectiveness of counsel 
and that the several charges against him constituted 
double jeopardy. The trial court ordered an evi- 
dentiary hearing, after which it made specific 
findings that the evidence was insufficient to estab- 
lish the allegations of lack of effective assistance of 
counsel, and the further claims of redundant charges 
of double jeopardy. 

The evidence, all offered by the appellant, con- 
sisted of testimony by his previous counsel and by 
the appellant himself. The record does not show 
any testimony bearing upon the question of what 
standard of performance should be expected of a 
lawyer with ordinary training and skill in the crim- 
inal law in his area, according to State v. Leading- 
horse, 192 Neb. 485, 222 N. W. 2d 573. The appellant 
disputed various portions of the testimony of his 
counsel.. The trial court, having heard the testi- 
mony and observed the witnesses, resolved any con- 
flicts in the testimony by its findings. No error in 
such findings has been shown. 

Appellant was charged upon four counts: (1) As- 
sault with intent to rob; (2) assault with intent to 
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commit great bodily injury; (3) stabbing with intent 
to wound and main; and (4) attempt to steal an auto- 
mobile. Appellant claims that each pair of counts 
was redundant and that he was thereby placed in 
double jeopardy. Had the action gone to trial, it is 
possible that a motion to elect would have been ap- 
propriate at the conclusion of the evidence of the 
prosecution and might have been sustained by the 
trial court; any such motion, however, would have 
been premature in the actual proceedings. The claim 
of redundance can only be effective insofar as it 
bears upon the question of double punishment, here- 
inafter considered. The record shows that this was 
the first prosecution against the appellant for any of 
the acts charged; and since he had not previously 
been convicted, his claim of double jeopardy is not 
well-founded. It might be claimed that the four sen- 
tences pronounced upon the four charges constituted 
multiple punishment for a single transaction, con- 
trary to Amendments V and XIV to the Constitution 
of the United States. These sentences were made to 
run concurrently with each other and do not violate 
the constitutional provisions. Felio v. United States, 
55 F. 2d 161 (Neb., 1932); 24B C. J. S. Criminal Law, 
§ 1990, p. 606. The finding of the trial court in this 
respect is correct. 

No error having been shown, the judgment of the 


trial court is affirmed. 
AFFIRMED. 


CLINTON, BRODKEY, and WuHiTe, JJ., concur in result. 
McCown, J., dissents. 


STATE oF NEBRASKA, APPELLEE, V. VICTOR JOURNEY, 
APPELLANT. 
271 N. W. 2d 320 
Filed November 1, 1978. No. 41961. 


1. Criminal Law: Indictments and Informations: Statutes: Wit- 
nesses. The purpose of the requirement contained in section 29- 
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1602, R. R. S. 19438, that the names of witnesses for the prosecution 
be listed on the information, is to inform the defendant of the 
names of persons who will testify against him and give him an 
opportunity to investigate regarding their background and pertin- 
ent knowledge. The failure to endorse on the information the 
names of witnesses to be called by the State is not ground for rever- 
sal of conviction in the absence of a showing of prejudice. 

2. Names. Under the doctrine of idem sonans a mistake in the spell- 
ing of a name is immaterial if both modes of spelling have the 
same sound and appearance. 

8. Statutes: Witnesses. Under sections 27-702 to 27-705, R. R. S. 1943, 
an expert witness, qualified to be such, may testify in terms of 
opinion or inference without prior disclosure of underlying facts 
or data, the weight of such evidence being for the trier of facts. 

4. Criminal Law: Evidence. The test of the sufficiency of circum- 
stantial evidence in a criminal prosecution is whether the facts and - 
circumstances tending to connect the accused with the crime 
charged are of such a conclusive nature as to exclude to a moral 
certainty every rational hypothesis except that of guilt. 

5. Criminal Law: Intent: Evidence. Intent may be determined 
from all the evidence, facts, and circumstances of the case, inclu- 
sive of the act, and is a matter for the consideration and decision of 
the trier of facts. 

6. Criminal] Law: Intent. The existence of specific intent may be in- 
ferred from the circumstances under the usual rule that every sane 
person is presumed to intend the usual and probable consequences 
of his acts. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WoLF, Judge. Affirmed. 


Ross, Schroeder & Fritzler, for appellant. 


Paul L. Douglas, Attorney General, and Melvin K. 
Kammerlohr, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BrRoDKey, and WHITE, JJ., and 
Kuns, Retired District Judge. 


BRODKEY, J. 

Defendant below, Victor Journey, appeals to this 
court from the convictions and sentences imposed 
upon him by the District Court for Buffalo County, 
on an amended information charging him in four 
counts with the offense of robbery, under section 28- 
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414, R. R. 8. 1948; shooting with intent to kill, under 
section 28-410, R. R. S. 1943; use of a firearm to com- 
mit a felony, under section 28-1011.21, R. R. S. 1943; 
and with being a habitual criminal, under section 29- 
2221, R. R. S. 1948. Having waived a jury trial, he 
was tried by the court and found guilty of the three 
crimes with which he was charged. The habitual 
criminal hearing was later held, at the conclusion of 
which the court found that under the evidence ad- 
duced the defendant was a habitual criminal under 
the applicable statute. The court sentenced the de- 
fendant to a term of 3 to 5 years on count I for rob- 
bery; to a term of 15 to 25 years on count II, shooting 
with intent to kill; and a further term of 3 to 5 years 
on count III, use of firearm to commit a felony. The 
court specifically provided that all the foregoing 
sentences were to be served consecutively. 

In his brief on appeal, defendant makes six assign- 
ments of error, but only discusses three of them. 
Therefore, under our Rule 8 a 2 (8), we shall limit 
our consideration to the three errors assigned and 
discussed. Those are: (1) The trial court erred in 
admitting the testimony of state witnesses whose 
names were not endorsed on the information or 
amended information; (2) the trial court erred in 
finding the defendant guilty on counts I, II, and III, 
when such finding was founded on circumstantial 
evidence insufficient to prove beyond a reasonable 
doubt that the defendant committed such crimes; 
and (3) the trial court erred in admitting the expert 
testimony of Edward Kerns in regard to a gunpowder 
residue test when such testimony lacked proper and 
sufficient foundation and was therefore irrelevant. 
We affirm the judgments and sentences of the Dis- 
trict Court. 

The facts of the case are that on July 25, 1977, at 
approximately 9 p.m., one Jack Muller drove his 
1962 Chevrolet pickup to a gravel pit in Buffalo 
County, Nebraska, and began fishing in a nearby 
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canal. Later, just as it was getting dark, a car ar- 
rived at the pit and parked in the opposite direction 
behind Muller’s pickup. The driver of the car came 
over to the canal and talked to Muller. At the trial, 
Muller was able to identify the driver of the car, 
Vernon Ellmers. After the discussion with Ellmers, 
Muller began preparing to leave. He noticed a pas- 
senger in the car but was unable to see him clearly. 
He was able to identify the car as a dark-colored 
Skylark. While Muller was in the process of placing 
his fishing equipment in the back of his truck he 
heard a gunshot fired behind him. As he started to 
turn around, a second shot was fired, which hit him in 
his side. He then ran around his truck to the side of 
the pit. As he was running he heard three or four 
more shots. When he got to the pit he swam across 
it and hid on the opposite side in some trees and 
brush. He observed the car and his pickup being 
driven around the pit several times before leaving 
the area. Muller then walked onto nearby Interstate 
80 and flagged down a motorist who took him to the 
Kearney, Nebraska, interchange. At the inter- 
change Muller informed law enforcement officers of 
what had taken place and he was then transported to 
a hospital. 

Earlier in the evening, at approximately 9 p.m., a 
grounds-keeper and watchman at the Fort Kearney 
State Park, Steven Bartek, observed a brownish col- 
ored car parked in a restricted area in the park. 
Bartek approached the car and talked to the sole 
occupant whom he later identified as being Vernon 
Ellmers. Bartek noticed the Arizona license plates 
on the car and recorded the car’s license number as 
it left the area. At about 9:20 or 9:30 p.m., Bartek 
saw the brown car again at the park’s entrance. On 
the second encounter Bartek talked with the driver, 
Ellmers, again, and at trial identified the defendant 
as the passenger in the car. Ellmers had asked 
Bartek about a good place to fish and was told about 
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the lakes along the interstate. Ellmers’ vehicle was 
then turned around and left the park. When 
Bartek’s supervisor, Roger Sykes, came by at 
approximately 10 p.m., Bartek gave him the license 
number of the Ellmers car. Sykes then went to his 
home, contacted the Buffalo County sheriff’s depart- 
ment and reported having seen the Ellmers vehicle, 
as a report to be on the lookout for such a vehicle had 
been broadcast earlier in the day. At approxi- 
mately 10:20 p.m., several officers from the Buffalo 
and Kearney County sheriff’s departments met Mr. 
Sykes at the park’s entrance. Later a State High- 
way Patrol investigator Harold Kotschwar, and a 
conservation officer, Bill Ernst, joined the group at 
the park. The officers split up and began checking 
the roads around the interstate for the Ellmers ve- 
hicle. As the officers were searching for the Ell- 
mers car a radio broadcast reported the shooting of 
Jack Muller and also a description of his truck. 
Shortly thereafter Ernst and Sykes met Muller’s 
pickup coming out of the area where Muller had 
been shot. The Ernst and Sykes vehicle turned 
around and followed the pickup into Kearney, Ne- 
braska, where a police roadblock had been set up to 
stop the pickup. The pickup was stopped, at which 
time Ellmers was driving and the defendant was a 
passenger therein. Officers found a revolver under 
the driver’s seat with 6 unfired bullets in it, and, at 
the same time found another revolver 15 to 20 feet 
behind the pickup on the passenger side of the 
pickup, on the edge of the road, with 5 empty shells 
and 1 unfired shell in the gun’s chamber. 

An investigator for the State Highway Patrol, Offi- 
cer Esley Kotschwar, examined the revolver retrieved 
from the road and by comparing test bullets fired 
from the gun with the bullet recovered from Jack 
Muller’s body, ascertained that the retrieved re- 
volver was the gun which had shot Jack Muller, and 
so testified. 
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The same evening when Ellmers and the defend- 
ant were arrested, a detective of the Kearney police 
department, Edward Kerns, conducted a gun par- 
ticle residue test upon them. Officer Kerns testified 
that gunpowder residue was very prominent on the 
defendant Journey’s right hand; and Officer Kerns 
testified that the gun residue test was also conducted 
on Ellmers, but that in his case, the gunpowder resi- 
due ‘‘was very minute. It wasn’t prominent.”’ 

It appears that defendant had been crippled some- 
time prior thereto in an automobile accident, and his 
physician, Dr. Staley, testified on direct examina- 
tion that the defendant’s legs were essentially use- 
less. On cross-examination he also testified that the 
defendant was ‘‘probably one-hundred percent com- 
pletely useless as far as his lower extremities are 
concerned.’’ 

Officer David Tracy of the Kearney police depart- 
ment testified that he had seen the defendant driving 
a car in May of 1977. However, on cross-examina- 
tion he admitted that there was a hand control below 
the steering wheel, but he did not know whether de- 
fendant was using it on that occasion. 

We first address ourselves to the defendant’s as- 
signment of error that the three witnesses who were 
not listed on the information or amended informa- 
tion should not have been allowed to testify. Section 
29-1602, R. R. S. 1943, provides that the prosecuting 
attorney shall endorse on the information ‘‘the 
names of the witnesses known to him at the time of 
filing the same; and at such time thereafter, as the 
court * * * in its * * * discretion, may prescribe, he 
shall endorse thereon the names of such other wit- 
nesses as shall then be known to him.’’ However, 
this court in State v. Keith, 189 Neb. 536, 203 N. W. 2d 
500 (1973), stated that the ‘‘purpose is to inform the 
defendant of the names of persons who will testify 
against him and give him an opportunity to investi- 
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gate regarding their background and pertinent 
knowledge.’’ The essential question is whether the 
defendant was prejudicially harmed in preparing his 
defense by the prosecution’s failure to have the 
names listed on the information. We do not feel the 
defendant was harmed, and he has not demonstrated 
he was prejudiced. We have said that ‘‘prejudice 
will not be presumed but must be shown in this type 
of a case.’’ Waite v. State, 169 Neb. 113, 98 N. W. 2d 
688 (1959). 


The names of the three witnesses who testified, al- 
though not appearing on the information, were in- 
cluded on a list filed by the prosecuting attorney in 
response to the defendant’s motion to inspect and 
copy. The list also included what each witness 
would testify to. Although such list of witnesses was 
not filed until 5 days before the trial, the defendant 
did not request a continuance of trial to further in- 
vestigate the proposed witnesses, if such investiga- 
tion was necessary. See Frey v. State, 109 Neb. 483, 
191 N. W. 693 (1922). 

The defendant has also objected to the testimony 
of witness Roger Sykes, on the ground that his name 
was incorrectly spelled as Roger Sikes on the infor- 
mation, and on the list of witnesses filed by the pros- 
ecution. The defendant has not shown that he was 
mislead or prejudiced by the misspelling of Mr. 
Sykes’ last name on the information. 

In the case of State v. Cardin, 194 Neb. 231, 231 N. 
W. 2d 328 (1975), this court discussed the doctrine of 
idem sonans as it related to misspelled names. We 
stated: ‘‘Under that doctrine, a mistake in the 
spelling of a name is immaterial if both modes of 
spelling have the same sound and appearance.” 
See, also, Carrall v. State, 53 Neb. 431, 73 N. W. 939 
(1898). We conclude there was no prejudice in al- 
lowing Mr. Sykes to testify in this case although his 
name was misspelled on the information. 
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We next consider the defendant’s assignment of 
error that the testimony of Officer Edward Kerns 
[spelled ‘‘Kearns’”’ in appellant’s brief], who was an 
expert witness for the State, lacked proper and suffi- 
cient foundation, and hence his testimony was not 
relevant and was inadmissible. Officer Kerns testi- 
fied that he had performed the gun particle residue 
test on many prior occasions, and described in detail 
as to how it was done. His testimony was to the ef- 
fect that the tests proved conclusively that the de- 
fendant had fired a gun, and that his test revealed 
blow back gunpowder on the right hand and wrist of 
the defendant, and also to a lesser extent, on his left 
hand and wrist. He was asked to explain what a gun 
particle residue examination was and answered: 
“It’s a chemical examination to determine if a per- 
son had recently fired a weapon, this by a revolver 
to get a blow back of gun powder on the hand and 
wrist.’’ Defendant argues that no evidence was pre- 
sented to the court to prove that a revolver would 
“blow back.’’ Itis clear that Officer Kern's answer, 
set out above, is sufficient testimony of the ‘‘blow 
back’’ propensities of firearms. Defendant also 
argues that the prosecution failed to establish that 
the reagent sprayed on the hands of the defendant 
would react with gunpowder and appear as flakes 
under an ultra violet light. This contention is com- 
pletely refuted by the record, which reveals that 
when asked by the prosecution how the test would 
detect gunpowder residue, Officer Kerns stated: 
“Under ultra violet light this will be illuminated as 
little flakes, metallic flakes.’’ There is little doubt 
that sufficient proper foundation was presented to 
allow the testimony of Officer Kerns as to the results 
of the gunpowder tests performed on the defendant. 
There would seem to be little doubt that under the 
new Nebraska Evidence Rules, particularly sections 
27-702 to 27-705, R. R. S. 1943, Officer Kerns’ evi- 
dence would have been clearly admissible, even 
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without prior disclosure of the underlying facts or 
data, the weight of such evidence being for the trier 
of facts. 

The last assignment of error raised and discussed 
by the defendant is that the circumstantial evidence 
adduced at the trial was insufficient to convict the 
defendant of the crimes charged against him in 
counts I, II, and III of the amended information. In 
State v. Bartlett, 194 Neb. 502, 233 N. W. 2d 904 
(1975), in an opinion by Clinton, J., we stated: ‘‘We 
have recently restated the circumstantial evidence 
rule in what we believe is a more accurate formula- 
tion of the principle involved. The reformulation is: 
The test of the sufficiency of circumstantial evi- 
dence in a criminal prosecution is whether the facts 
and circumstances tending to connect the accused 
with the crime charged are of such conclusive na- 
ture as to exclude to a moral certainty every ra- 
tional hypothesis except that of guilt.’’ We have fol- 
lowed that rule in the recent cases of State v. Par- 
tee, 199 Neb. 305, 258 N. W. 2d 634 (1977), and State v. 
Swayze, 197 Neb. 149, 247 N. W. 2d 440 (1976). We 
believe that the evidence in this case is more than 
sufficient to meet the requirements of the rule re- 
garding circumstantial evidence as is expounded in 
the above cases. It is clear from the record that 
witness Bartek saw the defendant riding as a pas- 
senger in a brownish car driven by Ellmers shortly 
before the incident in question. The victim, Muller, 
testified Ellmers had a passenger with him in a 
dark car when he was shot. The gun residue test 
showed that the defendant had recently fired a gun. 
The defendant was a passenger in Muller’s pickup 
when it was stopped after leaving the area where the 
incident occurred. The revolver which shot Muller 
was found about 20 feet behind the pickup at the 
roadblock on the defendant’s passenger side of the 
pickup. The gun had five spent shells and one live 
shell in it. Another gun was found under the 
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driver’s seat, occupied by Ellmers in the pickup. 
That gun had six live shells in it, and no spent shells. 
We think it is clear that the evidence, although cir- 
cumstantial in nature in certain respects, was suffi- 
cient to support the defendant’s conviction, including 
the element of intent. Defendant has contended that 
the evidence was insufficient to prove that he shot 
Muller with the intent to kill. In Swartz v. State, 121 
Neb. 696, 238 N. W. 312 (1931), we stated: ‘‘It (the 
intent) may be gathered or drawn from all the evi- 
dence, facts and circumstances of the case, inclu- 
sive of the act, and is a matter of fact for the consid- 
eration and decision of the jury. * * * The intent 
with which an act is done is inferable from the act it- 
self, and from the facts and circumstances sur- 
rounding it. * * * But it is sufficient in such cases to 
prove facts from which the specific intent may be in- 
ferred. * * * It has often been held that, while a 
specific intent is essential, its existence may be in- 
ferred from the circumstances, under the usual rule 
that every sane man is presumed to intend the usual 
and probable consequences of his acts.’’ See, also, 
State v. Mills, 199 Neb. 295, 258 N. W. 2d 628 (1977). 
In this case the District Court, acting as the jury and 
trier of facts, had sufficient evidence before it by 
which it could find that the defendant had the neces- 
sary intent to kill Muller. Muller testified that while 
he was loading his pickup to leave the pit he heard a 
gunshot behind him. As he turned to look, a second 
shot struck him. He then ran to the edge of the pit 
and at that time heard three or four more shots 
being fired. It seems clear that since Muller was hit 
by the second shot, there was sufficient evidence 
from which the trier of fact could find that the de- 
fendant intended to kill Muller. There is clearly 
“‘substantial evidence’’ in this case to sustain de- 
fendant’s conviction. See State v. Davis, 198 Neb. 
823, 255 N. W. 2d 434 (1977). 

One further matter should be mentioned. It ap- 
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pears from the record that the trial court found the 
defendant to be a habitual criminal under section 29- 
2221, R. R. S. 1948. That statute does not constitute 
a separate offense but provides an enhanced penalty 
of from 10 to 60 years for each conviction. It ap- 
pears that the trial court might have erred in the 
sentences it imposed upon the defendant, but neither 
party has assigned error in this regard. Although 
defendant has claimed that the sentences imposed 
were excessive, he has not discussed this point, and, 
under Rule 8 a 2 (3), Revised Rules of the Supreme 
Court, 1977, we likewise shall not discuss it, other 
than to observe that it appears it may have been 
possible for the court to impose even more severe 
sentences upon the defendant than it did. 

Finding no error, the judgments and sentences of 
the District Court must be affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. SANDY PATRICK 
KERNS, APPELLANT. 
271 N. W. 2d 48 


Filed November 1, 1978. No. 42011. 


1. Criminal Law: Administrative Law: Double Jeopardy: Consti- 
tutional Law. An administrative disciplinary proceeding in which 
a prisoner loses good time does not place him in jeopardy. The 
subsequent conviction and sentence in a criminal prosecution for 
the same offense do not therefore constitute double jeopardy which 
federal constitutional clauses prohibit. 

2. Criminal Law: Administrative Law. Prison disciplinary proceed- 
ings are not a part of a criminal prosecution, and the full panoply 
of rights due a defendant in such proceedings does not apply. 

3. Criminal Law: Constitutional Law. Although prisoners do not 
forfeit all their Fourth Amendment rights upon incarceration, they 
do not retain the same measure of protection afforded nonincar- 
cerated individuals. 

The reduced measure of Fourth Amendment pro- 

tection afforded prisoners stems from legitimate institutional needs 
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as well as prisioners’ diminished expectations of privacy. 

5. Criminal Law: Trial: Evidence. Whether sufficient foundation 
has been laid for the admission of physical evidence must neces- 
sarily be determined on a case-by-case basis. 

6. Criminal Law: Trial: Evidence: Appeal and Error. A deter- 
mination of admissibility of physical evidence generally rests with- 
in the sound discretion of the trial court and will not be reversed on 
appeal except for a clear abuse of discretion. 

7. Criminal Law: Sentences: Appeal and Error. A sentence im- 
posed within statutory limits will not be disturbed on appeal unless 
there is an abuse of discretion. 


Appeal from the District Court for Lancaster 
County: HeRBERT A. Ronin, Judge. Affirmed. 


Michael D. Gooch, for appellant. 


Paul L. Douglas, Attorney General, and Judy K. 
Hoffman, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BosLAuGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., PRO TEM. 

Defendant, Sandy Patrick Kerns, after a jury 
trial, was convicted of sexual assault in the first 
degree and found to be an habitual criminal. De- 
fendant argues four assignments of error: (1) The 
overruling of his plea in bar; (2) the overruling of 
his motion to suppress; (3) the admission into evi- 
dence of the State’s exhibit 3; and (4) the exces- 
siveness of his sentence. We affirm. 

Defendant struck his 19-year-old cellmate, and 
then sexually assaulted him in the first degree while 
they were confined in the medium security unit of 
the Nebraska Penal and Correctional Complex. An- 
other cellmate, a codefendant, who accepted a plea 
bargain, corroborated the victim’s testimony. 

Defendant was removed to an adjustment center 
cell. An officer in the medium security unit was 
directed to search defendant’s old cell for any evi- 
dence of the crime. He found a bedsheet in the 
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laundry bag which he thought might contain semen 
or blood stains. A laboratory analysis conducted 
later did not reveal the presence of either. The of- 
ficer also went to defendant’s adjustment center cell 
and removed the sheet from defendant’s bed. He 
testified when an inmate is placed in ‘‘deadlock’’ he 
is given the same bedding he had been using. He 
therefore removed this sheet and delivered it to a 
representative of the State Patrol. This sheet, ex- 
hibit 3, was found to have a semen stain and a small 
blood stain. Defendant’s motion to suppress this ex- 
hibit for failure of the officer to obtain a search war- 
rant was overruled. Defendant also objected to the 
introduction of the exhibit on the ground of a gap in 
the chain of custody. The court found the chain of 
custody had been satisfactorily established. 

Prior to the filing of criminal charges against de- 
fendant he was brought before the adjustment com- 
mittee at the medium security unit. The committee 
found him guilty of forcing another to engage in sex- 
ual activity and of assaulting an inmate. It imposed 
a penalty of loss of all good time. Defendant con- 
tends the hearing before the adjustment committee 
put him in jeopardy and the trial court erred in not 
sustaining his plea in bar because the present action 
constitutes being placed in jeopardy twice for the 
same offense. There is no merit to this contention. 

The established rule in this jurisdiction is that an 
administrative disciplinary proceeding in which a 
prisoner loses good time does not place him in 
jeopardy. The subsequent conviction and sentence 
in a criminal prosecution for the same offense do not 
therefore constitute double jeopardy which federal 
constitutional clauses prohibit. See State v. Mayes, 
190 Neb. 837, 212 N. W. 2d 623 (1973). 

Defendant apparently concedes that the great 
weight of authority is contrary to his argument. 
However, he contends that the holding of Wolff v. 
McDonnell, 418 U. S. 539, 94 S. Ct. 2963, 41 L. Ed. 2d 
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935 (1974), requires that we now abandon the estab- 
lished rule. A clear reading of McDonnell reveals 
that defendant’s interpretation is erroneous. McDon- 
nell involved a procedural due process analysis of 
prison disciplinary hearings. The court specifically 
stated: ‘‘Prison disciplinary proceedings are not 
part of a criminal prosecution, and the full panoply 
of rights due a defendant in such proceedings does 
not apply.’’ There is nothing in McDonnell which 
requires a change in the established rule regarding 
double jeopardy. Defendant was afforded a hear- 
ing. By inference, McDonnell supports the rule we 
apply. 

Defendant’s contention that a search warrant was 
required to search his cell is without merit. A simi- 
lar situation was presented in United States v. 
Stumes, 549 F’. 2d 831 (8th Cir., 1977). There, the de- 
fendant inmate was convicted of causing a threaten- 
ing letter to be delivered through the mails. In up- 
holding the refusal of the trial court to suppress a 
typewriter seized from defendant’s cell without a 
warrant, the court stated: ‘‘Although prisoners do 
not forfeit all their Fourth Amendment rights upon 
incarceration, they do not retain the same measure 
of protection afforded non-incarcerated individuals. 
See, e.g., United States v. Dawson, 516 F’. 2d 796 (9th 
Cir.) cert. denied, 423 U. S. 855, 96 8. Ct. 104, 46 L. 
Ed. 2d 80 (1975); Bonner v. Coughlin, 517 F. 2d 1311 
(7th Cir. 1975). The reduced measure of Fourth 
Amendment protection afforded prisoners stems 
from legitimate institutional needs, see, e.g., Bonner 
v. Coughlin, supra, as well as prisoners’ diminished 
expectations of privacy. See, e.g., United States v. 
Hitchcock, 467 F. 2d 1107 (9th Cir. 1972), cert denied, 
410 U. S. 916, 93 S. Ct. 973, 35 L. Ed. 2d 279 (1973). 
See also, Katz v. United States, 389 U. S. 347, 88 S. 
Ct. 507, 19 L. Ed. 2d 576 (1967); and Lanza v. New 
York, 370 U. S. 139, 82 S. Ct. 1218, 8 L. Ed. 2d 384 
(1962).’’ 
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Defendant’s objection to the exhibit on the ground 
of a gap in the chain of custody is premised on his 
contention the evidence is not definite that exhibit 3 
was the sheet he had on the bed in the other cell. 
There was testimony the sheet was moved with him. 
Whether sufficient foundation has been laid for the 
admission of physical evidence must necessarily be 
determined on a case-by-case basis. State v. Van 
Ackeren, 194 Neb. 650, 235 N. W. 2d 210 (1975). <A de- 
termination of admissibility of physical evidence 
generally rests within the sound discretion of the 
trial court and will not be reversed except for a 
clear abuse of discretion. State v. Lynch, 196 Neb. 
372, 243 N. W. 2d 62 (1976). We find there has been 
no abuse of discretion herein. In any event, the 
sheet was of limited probative value and its admis- 
sion would appear to be cumulative at most. 

There is no merit to defendant’s claim of an exces- 
sive sentence. Defendant was sentenced as an 
habitual criminal under section 29-2221, R. R. S. 
1943. The sentence imposed, 12 to 15 years, is well 
within the statutory limits of 10 to 60 years imprison- 
ment provided by the statute for habitual criminals. 
A sentence imposed within statutory limits will not 
be disturbed on appeal unless there is an abuse of 
discretion. State v. McKenney, 198 Neb. 564, 254 N. 
W. 2d 81 (1977). 

The judgment is affirmed. 

AFFIRMED. 


KENNETH V. PEARSON, ADMINISTRATOR OF THE ESTATE 
OF VioLA D. PEARSON, DECEASED, APPELLANT, V. 
GEORGE E. RICHARD, APPELLEE. 

271 N. W. 2d 326 


Filed November 8, 1978. No. 41613. 


1. Trial: Evidence: Negligence. In determining the question of 


622 NEBRASKA REPORTS (Vor. 201 


Pearson v. Richard 


whether the evidence is sufficient to submit the issues of negligence 
and contributory negligence to the jury, a party is entitled to have 
all conflicts in the evidence resolved in his favor and the benefit of 
every reasonable inference that may be deduced from the evi- 
dence, and if reasonable minds might draw different conclusions 
from a set of facts thus resolved in favor of a party, the issues of 
negligence and contributory negligence are for a jury. 

2. Trial: Evidence: Negligence: Proof. Negligence is a question. 
of fact and may be proven by circumstantial evidence and physical 
facts. However, the law requires that the facts and circumstances 
proved, together with the inferences that may properly be drawn 
therefrom, indicate with reasonable certainty the negligent act 
charged. 


3. Trial: Evidence. The persuasiveness of direct evidence may be 
destroyed by the physical facts or other circumstantial evidence, 
even though not contradicted by direct evidence. 


4. Trial: Evidence: Witnesses. Where there is a reasonable dispute 
as to what the physical facts show, the conclusions to be drawn 
therefrom are for the jury. The credibility of witnesses and the 
weight to be given their testimony are solely for the consideration 
of the jury. 

5. Wrongful Death: Evidence. The presumption in an action for 
wrongful death that a decedent exercised reasonable care for his 
own safety has no probative force, is a mere rule of law, obtains 
only in the absence of direct or circumstantial evidence justifying 
an inference on the subject, and disappears when evidence is pro- 
duced. 


6. Motor Vehicles: Highways: Negligence. When a motorist enters 
“an intersection of two highways he is obligated to look for ap- 
proaching motor vehicles and to see those within that radius which 
denotes the limit of danger. If he fails to see a car which is fa- 
vored over him under the rules of the road, he is guilty of contribu- 
tory negligence sufficient to bar a recovery as a matter of law. If 
he fails to see an automobile not shown to be in a favored position 
the presumption is that its driver will respect his right-of-way and 
the question of his contributory negligence in proceeding to cross 
the intersection is a jury question. 


7. Motor Vehicles: Highways. The right-of-way which the driver of 
a vehicle is required to yield to the vehicle on the right is a quali- 
fied right-of-way. The driver on the right must exercise due care, 
may not proceed in disregard of the surrounding circumstances, 
and where necessary to avoid a collision may be required to yield 
the right-of-way. The fact that one may have the directional right- 
of-way does not permit him to proceed in utter disregard of traffic 
approaching from the left. 
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Appeal from the District Court for Saunders Coun- 
ty: Witi1am H. Norton, Judge. Affirmed. 


M. J. Bruckner of Marti, Dalton, Bruckner, 
O’Gara & Keating and Haessler, Sullivan & Inbody, 
for appellant. 


Ray C. Simmons, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BOSLAUGH, 
McCown, CLINTON, BRopDKEY, and Wuitz,.JJ., and 
Kuns, Retired District Judge. 


BRODKEY, J. 

Kenneth V. Pearson, administrator of the estate of 
Viola D. Pearson, deceased, appeals to this court 
from the verdict of the jury in favor of defendant- 
appellee, George E. Richard, in a wrongful death ac- 
tion brought by said administrator to recover dam- 
ages for the death of the deceased, Viola D. Pearson. 
The collision in question which resulted in the death 
of the decedent occurred on October 27, 1975, in the 
intersection of two open and uncontrolled gravel 
roads north and west of Ceresco, Nebraska. The ac- 
cident in question involved an automobile driven by 
the decedent from the north into the intersection in a 
southerly direction, and a milk truck driven into the 
intersection by the appellee Richard, who was pro- 
ceeding from the east to the west. Appellant’s dece- 
dent died from injuries received in the accident. 

In the petition filed by the administrator it is al- 
leged that the sole and proximate cause of the acci- 
dent was the negligence of the appellee in failing to 
keep a proper lookout; in failing to have his vehicle 
under reasonable control; in failing to yield the 
right-of-way to the decedent; and in operating his 
vehicle at an excessive rate of speed under the con- 
ditions then and there existing. In his answer, the 
appellee admitted the accident occurred but alleged 
that the sole proximate cause of the collision was the 
negligence of the decedent in failing to keep a proper 
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lookout; in failing to have her vehicle under reason- 
able control; in failing to stop or turn or take any 
other action to avoid the collision; and in operating 
her vehicle at an excessive rate of speed under the 
conditions then and there existing. Both parties 
filed motions for summary judgment. The trial 
court overruled appellee’s motion for summary 
judgment. The court partially sustained appellant’s 
motion for summary judgment, finding that a genu- 
ine issue existed as to whether appellant’s decedent 
was guilty of contributory negligence, which must 
be determined by the jury from all the surrounding 
facts and circumstances. The court found, however, 
that appellee was guilty of negligence as a matter of 
law and ordered that upon trial ‘‘defendant’s negli- 
gence shall be deemed established and the trial con- 
ducted accordingly.’’ Prior to the trial the appellee 
admitted negligence in one or more of the particu- 
lars claimed against him by the appellant and also 
admitted his negligence was a proximately contrib- 
uting cause of the collision. The first trial, com- 
mencing April 18, 1977, resulted in a mistrial, and 
the case was retried to a jury, commencing May 3, 
1977. The court instructed the jury that the appellee 
was negligent as a matter of law and that his negli- 
gence was a proximate cause of the accident. The 
court submitted for the jury’s consideration the 
question of the contributory negligence of the dece- 
dent, if any, in failing to keep a proper lookout; and 
in failing to have her vehicle under reasonable con- 
trol; as well as the comparison of the respective 
negligence of the parties; and the issue of damages. 
As previously stated, the jury returned a verdict for 
the appellee, whereupon the appellant perfected the 
appeal to this court. 

Appellant assigns as error the action of the court 
in submitting the issue of the decedent’s contribu- 
tory negligence to the jury, alleging there was no 
competent evidence to support a finding that the de- 
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cedent was negligent in failing to keep a proper look- 
out or in failing to have her vehicle under reasonable 
control. We affirm the judgment of the District 
Court. 

As previously stated, the intersection where the 
accident occurred was not controlled by any traffic 
signs or signals. The visibility of both drivers was 
unobstructed, there being evidence that a motorist 
driving in a southerly direction at a point 431 feet 
north of the accident intersection could see a vehicle 
coming from the east from a point 361 feet east on 
the east-west road. There were no depressions or 
rises in the road during the last 431 feet of the road 
as it went south into the intersection. It is clear 
from the evidence there were no obstructions to 
block the view of either motorist at the northeast 
corner of the intersection. The initial point of im- 
pact of the vehicles was identified by the investigat- 
ing officer as a point where the Pearson automo- 
bile’s left front tire was pushed straight west. This 
was located 10 feet 9 inches south of the north edge 
of the east-west road and 14 feet 5 inches west of the 
east edge of the north-south road. Following the im- 
pact, the vehicles veered to the southwest into a field 
on the southwest corner of the intersection. The 
Richard truck continued west, then spun around 180 
degrees to the left. The milk tank came off the top 
of the truck and flew approximately 20 feet high in 
the air shearing a telephone pole located 41 feet west 
of the west edge of the north-south road. After spin- 
ning around facing an easterly direction, the truck 
rolled over and subsequently landed on top of the 
Pearson vehicle, crushing Mrs. Pearson inside the 
vehicle. She died shortly after the accident. Rich- 
ard, who approached the intersection from the east, 
which was to the left of the Pearson automobile, ad- 
mitted that as he came down the hill from the east 
he was traveling 40-45 miles per hour. Another wit- 
ness who observed the accident, testified that Rich- 
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ard’s speed was approximately 40 miles per hour 
when his vehicle was approximately two car lengths 
from the intersection. Richard testified that he had 
made an observation for traffic coming from the 
north but never saw the Pearson automobile at any 
time before the accident, nor did he see any dust 
coming from any automobile approaching from the 
north. He did not recall hitting the Pearson car and 
did not apply his brakes at any time before the acci- 
dent occurred. The investigating officer testified 
that he was unable to find any skid marks from 
either vehicle prior to the point of impact. The 
physical evidence indicates that the Pearson vehicle 
was being driven in a southerly direction near the 
west edge of the road. There was a conflict in the 
contentions of the parties as to the point of impact 
between the vehicles, counsel for appellee claiming 
that the right front fender of the westbound milk 
truck came in contact with the left corner of the de- 
cedent’s automobile. Testimony for appellant indi- 
cated that the point of impact was immediately to 
the rear of the left front tire. The testimony indi- 
cated that the decedent’s automobile traveled 59 feet 
3 inches after the impact and the truck 60 feet after 
the impact. 

Appellant contends that there is no evidence in the 
record, either direct or circumstantial, to establish 
either that the decedent failed to keep a proper look- 
out for traffic at the intersection or exercise reason- 
able control of her vehicle. Appellee contends, how- 
ever, that the trial court should have found as a mat- 
ter of law that the decedent was contributorily negli- 
gent in a degree more than slight in comparison to 
appellee’s negligence. Appellee contends that, of 
necessity, one of three things must have occurred. 
Wither (1) the decedent did not look or make any ob- 
servation with regard to traffic at or near the inter- 
section; or (2) she looked but did not see the ap- 
proach of appellee’s truck, although her vision to the 
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east was unobstructed; or (3) she looked and ob- 
served the appellee’s truck, but did not take any ac- 
tion to avoid the accident. 

At this point, a review of applicable legal princi- 
ples will be helpful. The law is well established that 
in determining the question of whether the evidence 
is sufficient to submit the issues of negligence and 
contributory negligence to the jury, a party is enti- 
tled to have all conflicts in the evidence resolved in 
his favor and the benefit of every reasonable infer- 
ence that may be deduced from the evidence, and if 
reasonable minds might draw different conclusions 
from a set of facts thus resolved in favor of a party, 
the issues of negligence and contributory negligence 
are for a jury. Costanzo v. Trustin Manuf. Corp., 
176 Neb. 136, 125 N. W. 2d 556 (1963); Flanagin v. 
DePriest, 182 Neb. 776, 157 N. W. 2d 389 (1968). Neg- 
ligence is a question of fact and may be proven by 
circumstantial evidence and physical facts. How- 
ever, the law requires that the facts and circum- 
stances proved, together with the inferences that 
may properly be drawn therefrom, indicate with 
reasonable certainty the negligent act charged. 
Flory v. Holtz, 176 Neb. 531, 126 N. W. 2d 686 (1964). . 
It is also the rule that the persuasiveness of direct 
evidence may be destroyed by the physical facts or 
other circumstantial evidence, even though not con- 
tradicted by direct evidence. Merritt v. Reed, 186 
Neb. 561, 185 N. W. 2d 261 (1971). Where there is a 
reasonable dispute as to what the physical facts 
show, the conclusions to be drawn therefrom are for 
the jury. The credibility of witnesses and the 
weight to be given their testimony are solely for the 
consideration of the jury. Price v. King, 161 Neb. 
123, 72 N. W. 2d 603 (1955). The language of this 
court in Price is also illuminating. In that case, the 
defendants contended that the evidence showed Nel- 
lie Price was guilty of negligence more than slight 
as a matter of law when compared with the negli- 
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_gence of the defendants. In addressing itself to that 
contention this court stated: ‘‘The only negligence 
shown on the part of Nellie Price was that she was 
driving fast. There is no evidence that she was vio- 
lating any speed limit fixed by statute. Whether she 
was negligent in failing to keep a proper lookout, or 
in failing to yield the right-of-way, is dependent upon 
the facts proved, and consequently is a matter for 
the jury. The presumption is that she used due 
care. There is a natural presumption that everyone 
will act with due care. The mere fact that an acci- 
dent happens does not prove contributory negli- 
gence. Negligence must be proved by direct evi- 
dence or by facts from which such negligence can be 
reasonably inferred. In the absence of such proof, 
negligence cannot be presumed. The evidence of 
the plaintiff, and the defendants as well, is sufficient 
from which the jury might find that King was gross- 
ly negligent. The jury could find that he failed to 
keep a proper lookout and failed to slow down or — 
stop his truck where reasonable care under the cir- 
cumstances required him to do so. The fact that he 
had a heavy load on the truck, requiring, as he said, 
that he had to watch the road immediately ahead of 
him, would not excuse his duty to keep a proper 
lookout for approaching traffic. It cannot be said 
that Nellie Price was guilty of negligence which 
would as a matter of law preclude a recovery. From 
the record before us, she could well have assumed 
that her right-of-way was going to be respected by 
the driver of the truck. The degree of negligence on 
her part, if any, is for the jury to determine under 
proper instructions by the court.” 

Appellant also contends the rule is that the instinct 
of self-preservation and the disposition to avoid per- 
sonal harm may, in the absence of evidence, raise 
the presumption that a person killed was in the exer- 
cise of ordinary care. However, in Sheets v. Daven- 
port, 181 Neb. 621, 150 N. W. 2d 224 (1967), we held 
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that the presumption in an action for wrongful death 
that a decedent exercised reasonable care for his 
own safety has no probative force, is a mere rule of 
law, obtains only in the absence of direct or circum- 
stantial evidence justifying an inference on the sub- 
ject, and disappears when evidence is produced. 
See, also, Caradori v. Fitch, 200 Neb. 186, 263 N. W. 
2d 649 (1978). While it is questionable whether, in 
the instant case, the circumstantial evidence and 
physical facts were sufficient to warrant a finding 
by the court as a matter of law that the decedent 
was guilty of contributory negligence more than 
slight, we need not reach that issue for the reason 
that we conclude that in any event the evidence was 
sufficient to warrant the submission of the issue of 
decedent’s contributory negligence to the jury, 
which was done, and the jury has decided the issue 
by its verdict. The law is well established in this 
state that when a motorist enters an intersection of 
two highways he is obligated to look for approaching 
motor vehicles and to see those within that radius 
which denotes the limit of danger. If he fails to see 
a car which is favored over him under the rules of 
the road, he is guilty of contributory negligence suf- 
ficient to bar a recovery as a matter of law. If he 
fails to see an automobile not shown to be in a fa- 
vored position the presumption is that its driver will 
respect his right-of-way and the question of his con- 
tributory negligence in proceeding to cross the inter- 
section is a jury question. Jones v. Consumers 
Coop. Propane Co., 186 Neb. 629, 185 N. W. 2d 458 
(1971); Pupkes v. Wilson, 165 Neb. 852, 87 N. W. 2d 
556 (1958); Maska v. Stoll, 163 Neb. 857, 81 N. W. 2d 
571 (1957). See, also, Stapleton v. Norvell, 193 Neb. 
71, 225 N. W. 2d 409 (1975). There would seem to be 
little doubt that under our statutes the decedent had 
the directional right-of-way, inasmuch as the appel- 
lee entered the intersection to her left, and he was 
required to yield the right-of-way to her. § 39-635 
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(1), R. R. 8S. 1948. We have held, however, that the 
right-of-way which the driver of a vehicle is required 
to yield to the vehicle on the right is a qualified 
right-of-way. The driver on the right must exercise 
due care, may not proceed in disregard of the sur- 
rounding circumstances, and where necessary to 
avoid a collision may be required to yield the right- 
of-way. We have said on many occasions the fact 
that one may have the directional right-of-way does 
not permit him to proceed in utter disregard of traf- 
fic approaching from the left. Hacker v. Perez, 187 
Neb. 485, 192 N. W. 2d 166 (1971); Costanzo v. Trustin | 
Manuf. Corp., supra. However, even assuming that 
appellee’s automobile was not in a favored position 
so far as directional right-of-way is concerned, un- 
der the cases cited above the question of whether the 
decedent was guilty of contributory negligence in 
proceeding to cross the intersection was a jury ques- 
tion. 

The evidence is clear that the vision of neither 
driver was obstructed, and each could have seen the 
other approaching the intersection. Appellee con- 
cededly did not see the decedent and has admitted 
he was negligent in not so doing. Unfortunately, the 
decedent, because of her death, was not available to 
testify as to her actions immediately preceding the 
accident. In this connection, we note that counsel 
for appellant in support of his arguments relies 
heavily upon the case of Wolstenholm v. Kaliff, 176 
Neb. 358, 126 N. W. 2d 178 (1964). This case is fac- 
tually dissimilar and distinguishable from the in- 
stant case, as Wolstenholm involved a ‘‘Yield Right 
of Way” sign, and the defendant testified that she 
had stopped back of that sign and had looked both 
ways before slowly proceeding into the intersection 
where the accident occurred. We conclude that 
Wolstenholm is not controlling under the facts exist- 
ing in this case. 

In this case, it is clear from the record that dece- 
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dent’s vision was unobstructed and she could and 
would have seen the appellee as he approached the 
intersection, if she had made the observation re- 
quired by law. The fact that she may have had the 
directional right-of-way at the intersection is, as 
stated in the foregoing cases, not conclusive; and 
the question of whether she looked and governed 
herself accordingly was a question of fact properly 
submitted to the jury. It is also clear from a lack of 
skid marks that she probably made no effort to ap- 
ply her brakes or turn in some manner or take other 
action in an attempt to avoid the accident. 

The jury had all the above evidence before it, and 
was properly instructed as to the applicable legal 
principles. It found for the appellee. Its verdict, 
and the judgment entered thereon by the court, must 
be affirmed. 

AFFIRMED. 


Max W. CoCHRAN, APPELLANT AND CROSS-APPELLEE, V. 
MFA MuTua. INSURANCE COMPANY, APPELLEE 
AND CROSS-APPELLANT. 


271 N. W. 2d 331 
Filed November 8, 1978. No. 41681. 


1. Insurance: Motor Vehicles: Words and Phrases. In a policy in- 
demnifying insured for loss by burglary for ‘‘property while unat- 
tended in or on any motor vehicle or trailer, other than a public 
conveyance, unless the loss is the result of forcible entry into such 
vehicle while all doors, windows or other openings thereof are 
closed and locked, provided there are visible marks of forcible 
entry on the exterior of such vehicle,’’ such visible marks require- 
ment was intended to be and is a limitation on liability and not an 
attempt to determine the character of evidence to show liability. 

2. Insurance: Contracts. A limited liability provision in a policy of 
insurance is not ambiguous and there is no room for the rule that 
insurance contracts will be construed most favorably to the in- 
sured. . 
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Appeal from the District Court for Douglas Coun- 
ty: Joun T. Grant, Judge. Affirmed. 


Carl I. Klekers, for appellant. 


Thomas A. Otepka of Gross, Welch, Vinardi, 
Kauffman & Day, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BoOSLAuGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


CLINTON, J. 

This is an action upon a homeowner’s insurance 
policy to recover the value of certain tools allegedly 
stolen from the insured’s locked motor vehicle. The 
policy contained the following exclusion: ‘‘c. Theft 
Exclusions applicable to property away from the de- 
scribed premises: 

“This policy does not apply to loss away from the 

described premises of: ... 
‘*(2) property while unattended in or on any motor 
vehicle or trailer, other than a public conveyance, 
unless the loss is the result of. forcible entry into 
such vehicle while all doors, windows or other open- 
ings thereof are closed and locked, provided there 
are visible marks of forcible entry upon the exterior 
of such vehicle or the loss is the result of the theft of 
such vehicle which is not recovered within 30 days, 
but property shall not be considered unattended 
when the Insured is required to surrender the keys 
of such vehicle to a bailee.”’ 

The evidence shows that there were no visible 
marks of forcible entry on the exterior of the ve- 
hicle. The car had been removed from the place 
where the owner testified he had parked it. The 
owner reported the vehicle stolen and it was recov- 
ered the same afternoon a few miles from the place 
where it had been parked. The owner testified that 
the car was locked when he left it and that all win- 
dows were closed. When found, tools were missing 
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from the car and a ‘‘jiggle’’ key was found in the ig- 
nition switch. The insured, a locksmith and hard- 
wareman by occupation, testified as an expert wit- 
ness that a jiggle key is a type of key by which entry 
may be gained into many cars by proper and knowl- 
edgeable manipulation of the key. He gave his opin- 
ion that entry to and removal of the car had been 
gained by use of the jiggle key. 

The case was tried in the municipal court of the 
city of Omaha and judgment was rendered for the 
defendant insurer. On appeal to the District Court 
the judgment was affirmed. 

The defendant pled and relied upon the exclusion 
earlier set forth. The District Court found that there 
had been a forcible entry by use of a jiggle key, that 
there were no ‘‘visible marks of forcible entry upon 
the exterior of the vehicle,’’ and that the defendant 
was entitled to rely upon the exclusion. 

The plaintiff on this appeal urges that forced entry 
by use of a jiggle key comes within the coverage of 
the policy and urges that we so construe it. 

The plaintiff relies principally upon the case of C 
& J Fertilizer, Inc. v. Allied Mut. Ins. Co. (Iowa), 
227 N. W. 2d 169, in which the Iowa court construed 
similar language in a policy covering losses through 
burglary. The court held, among other things, that 
under the particular facts of that case such a provi- 
sion was unconscionable and would not be enforced - 
where, although there were no marks of forced entry 
on the exterior of the building, there was other 
clear evidence of burglary on the interior door of the 
particular room from which the theft was made. 
Plaintiff also relies upon a line of cases which hold 
that such exclusions are ambiguous and establish a 
mere rule of evidence and that the exclusion will not 
be literally enforced if it is clear that the burglary is 
not an inside job. Ferguson v. Phoenix Assurance 
Co., 189 Kan. 459, 370 P. 2d 379; Rosenthal v. Ameri- 
can Bonding Co., 124 N. Y. S. 905. 


634 NEBRASKA REPORTS [VOL. 201 


Cochran v. MFA Mut. Ins. Co. 


This court has had prior occasion to consider similar 
exclusions in policies insuring against burglary and 
we have upheld the exclusion. Only a few years ago, in 
Hazuka v. Maryland Cas. Co., 183 Neb. 336, 160 N. W. 
2d 174, we said: ‘‘In a policy indemnifying insured 
for loss by burglary for ‘the felonious abstraction of 
insured property within a vault or safe * * * by a per- 
son making felonious entry into such vault or safe 
*** when all doors thereof are duly closed and 
locked by all combination locks thereon, provided 
such entry shall be made by actual force and vio- 
lence, of which force and violence there are visible 
marks made by tools, explosives, electricity or 
chemicals upon the exterior of (a) all of said doors 
of such vault or such safe and any vault containing 
the safe, if entry is made through such doors, * * *,’ 
such visible marks requirement was intended to be 
and is a limitation on liability and not an attempt to 
determine the character of evidence to show liability. 

‘Such limited liability provision is not ambiguous 
and there is no room for the rule that insurance con- 
tracts will be construed most favorably to the in- 
sured.”’ 

We hold that a theft exclusion in a homeowner’s 
policy applicable to property away from the de- 
scribed premises providing: ‘‘. . . property while 
unattended in or on any motor vehicle or trailer, 
other than a public conveyance, unless the loss is the 
result of forcible entry into such vehicle while all 
doors, windows or other openings thereof are closed 
and locked, provided there are visible marks of forc- 
ible entry upon the exterior of such vehicle’’ is un- 
ambiguous and the provision requiring visible 
marks of forced entry is not unconscionable. We 
thus adhere to our former opinion in Hazuka v. 
Maryland Cas. Co., supra. 

The view we take makes it unnecessary to con- 
sider the issue raised on the cross-appeal. 

AFFIRMED. 
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JoAaN M. Gunn, EXECUTRIX OF THE ESTATE OF GERALD 
E:DWARD GUNN, DECEASED, APPELLEE, V. EMERALD, INC., 
AN IOWA CORPORATION, APPELLANT. 

271 N. W. 2d 334 


Filed November 8, 1978. No. 41686. 


1. Appeal and Error: Estates: Statutes. Appeals in probate mat- 
ters are governed by article 16 of Chapter 30, R. R. S. 1943. 

2. Appeal and Error: Estates: Time. An appeal in a probate mat- 
ter must be taken within 30 days after the decision and a transcript 
filed within 10 days thereafter. 

38. Appeal and Error: Estates: Statutes. Section 24-542, R. R. S. 
1943, is not applicable to appeals in probate matters and a notice of 
appeal is not required in such an appeal. 

4. Appeal and Error: Estates: Courts. Probate matters on appeal 
to the District Court from the county court are tried de novo. 

5. Estates: Time. The right to file a belated claim depends upon a 
showing of good cause. 

6. Estates: Claims: Equity. The showing of good cause that is re- 
quired is analogous to that required by a court of equity in granting 
a new trial. 


Appeal from the District Court for Cass County: 
RAYMOND J. Case, Judge. Affirmed. 


Roger S. Brink of Casey & Elworth, for appellant. 


James E. Case and E. Terry Sibbernsen of Welsh, 
Sibbernsen & Bowen, for appellee. 


Heard before SpeNcER, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BropkKEey, and Wuits, JJ., and 
Kuns, Retired District Judge. 


BosLauGp, J. 

This is an appeal from an order of the county court 
allowing a belated claim. The case arose prior to 
the effective date of the new probate code and is 
governed by the statutes in effect prior to January 1, 
1977. 

The District Court found that the claimant had 
failed to show good cause for the allowance of the fil- 
ing of a belated claim and reversed the judgment of 
the county court. The claimant has appealed. 
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A preliminary issue raised by the claimant is 
whether the executrix perfected the appeal to the 
District Court within the time allowed by law. The 
order of the county court allowing the claim was en- 
tered on December 9, 1976. The executrix filed a no- 
tice of appeal and request for a transcript in the 
county court on January 4, 1977. A transcript of the 
proceedings in the county court was filed in the Dis- 
trict Court on January 10, 1977. The claimant con- 
tends the appeal was out of time because the tran- 
script was not filed within 30 days from the entry of 
the judgment in the county court and the notice of 
appeal was not filed within 10 days of the rendition 
of the judgment in the county court. The claimant 
relies upon sections 24-542 and 24-544, R. R. S. 1943. 

Appeals in probate matters are governed by arti- 
cle 16 of Chapter 30, R. R. 8. 1943. § 24-541, R. R. 8S. 
1943; Bazzo v. Wallace, 16 Neb. 293, 20 N. W. 314; 
Malick v. McDermot’s Estate, 25 Neb. 267, 41 N. W. 
157; Schurmann v. Curtiss, 183 Neb. 277, 159 N. W. 2d 
554. The appeal must be taken within 30 days after 
the decision and a transcript filed within 10 days 
thereafter. §§ 30-1602, 30-1605, R. R. 8. 1943; Caha v. 
Nelson, 195 Neb. 333, 237 N. W. 2d 870. 

Section 24-542, R. R. S. 1948, originally applied to 
appeals from municipal courts. See Laws 1971, L. 
B. 12, § 5, p. 3. It was made applicable to appeals 
from county courts in 1972. See Laws 1972, L. B. 
1032, § 42, p. 348. It is not applicable to appeals in 
probate matters and a notice of appeal is not re- 
quired in such an appeal. See Schurmann y Cur- 
tiss, supra. 

Since the executrix was the appellant in the appeal 
to the District Court, no bond was required. § 30- 
1603, R. R. S. 1943; In re Estate of Bednar, 151 Neb. 
242, 37 N. W. 2d 195. The request for a transcript 
was filed within 30 days after the claim was allowed, 
and the transcript was filed in the District Court 
within 10 days thereafter. § 30-1605, R. R. 8S. 1943. 
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The appeal to the District Court was perfected with- 
in the time required by law. 

The claim involved in this case arose out of the 
sale of an industrial chiller to Kreonite Plastics or 
Kreonite Industries by the deceased, Gerald Edward 
Gunn, who had been a sales representative for Em- 
erald, Inc., the claimant. The chiller was shipped to 
Kreonite on December 27, 1974, and an invoice was 
sent to Gunn which should have been received by 
him 4 or 5 days later. Gunn received no billing for 
the chiller other than the invoice. The claimant had 
received monthly statements for amounts due Gunn 
for commissions and expenses. The parties have 
stipulated that the deceased was indebted to the 
claimant in the amount of $4,791.24 at the time of his 
death. 

Jack Pierce is the president and a stockholder of 
the claimant. Pierce himself had a claim against 
the estate arising out of a transaction involving an 
airplane owned by the deceased. Pierce had helped 
finance Gunn’s purchase of the airplane and had 
paid the use tax on the airplane. The deceased was 
indebted to Pierce in the amount of $330 for the tax 
paid by Pierce. 

Pierce learned of Gunn’s death on the third day 
after Gunn had died. Pierce consulted an Iowa law- 
yer named Greffenius concerning the claims. Gref- 
fenius called James E. Case, the lawyer represent- 
ing the executrix, on April 14, 1976, concerning the 
claim of Pierce. Case testified that Greffenius 
asked for some claim forms which were mailed to 
Greffenius the same day. Case also testified that he 
told Greffenius that the last day for filing claims 
would be in about 60 days. 

The last day for filing claims was June 28, 1976. 
On April 16, 1976, Case mailed copies of the notices 
to creditors to the creditors of the estate and filed an 
affidavit that the notices had been mailed. Notices 
were not mailed to Pierce, Greffenius, or the claim- 
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ant and the affidavit did not list Pierce, Greffenius, 
or the claimant as creditors of the estate. Case 
stated that he did not mail a notice to the claimant 
because he did not know the claimant had a claim 
against the deceased, and did not mail a notice to 
Pierce because there was no objection to his claim. 

An order barring claims was entered on June 28, 
1976. The Pierce claim which had been filed in time 
was allowed on July 2, 1976. The claimant’s petition 
for allowance of a belated claim and motion for 
leave to file a belated claim was filed on August 4, 
1976. Leave to file was granted on September 21, 
1976. The claim was allowed by the county court on 
December 9, 1976. 

The trial court found that the executrix and her at- 
torney had no information which would put them on 
notice that the claimant had a claim against the es- 
tate; that the claimant had knowledge of the death 
of the deceased and that estate proceedings were 
pending more than 60 days prior to the final date for 
filing claims; that the claimant’s attorney had been 
advised of the time limited for the filing of claims; 
and that the claimant had failed to show good cause 
for the allowance of the filing of a belated claim. 

Probate matters on appeal to the District Court 
from the county court are tried de novo. § 30-1606, 
R. R. 8. 1943; Boosalis v. Horace Mann Ins. Co., 198 
Neb. 148, 251 N. W. 2d 885. An appeal from the al- 
lowance of a claim is tried as an action at law but is- 
sues other than the probate or denial of probate of 
wills are tried as actions in equity. The review in 
this court on the issue of the right to file a belated 
claim is de novo. 

The right to file a belated claim depends upon a 
showing of good cause. § 30-605, R. R. S. 1943. The 
showing of good cause that is required is analogous 
to that required by a court of equity in granting a 
new trial. In re Estate of Golden, 120 Neb. 226, 231 
N. W. 838. 


VoL. 201] SEPTEMBER TERM, 1978 639 


Hoback v. Hoback 


The record in this case sustains the findings made 
by the trial court. Although the attorney for the es- 
tate had notice of the claim of Pierce as an indi- 
vidual, the evidence does not show that he or the ex- 
ecutrix had notice of the claim of Emerald, Inc. The 
failure to mail a creditor’s notice to Greffenius or 
Pierce thus relates to the Pierce claim and not the 
claim of Emerald, Inc. There is no other circum- 
stance to support a finding of good cause for the de- 
lay in filing the claim of Emerald, Inc. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


KeitH M. HoBack, APPELLEE, V. SHARON J. 
HOBACK, APPELLANT. 
271 N. W. 2d 336 


Filed November 8, 1978. No. 41690. 


1. Divorce: Parent and Child: Custody. In determining the ques- 
tion of who should have the care and custody of the minor children 
of the parties to an action for the dissolution of a marriage the con- 
trolling consideration is the best interests and welfare of the chil- 
dren. 

2. Divorce: Parent and Child: Custody: Appeal and Error. The 
determination of the trial court on the granting or changing of cus- 
tody of minor children will not ordinarily be disturbed on appeal 
unless there is a clear abuse of discretion or it is clearly against the 
weight of the evidence. 


Appeal from the District Court for Cass County: 
RAYMOND J. Case, Judge. Affirmed. 


Casey & Elworth, for appellant. 


James E. Case and E. Terry Sibbernsen of Welsh, 
Sibbernsen & Bowen, for appellee. 


Heard before SpeNcER, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BRODKEY, and WuiTe, JJ., and 
Kuns, Retired District Judge. 
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McCown, J. 

This is an action for dissolution of marriage. The 
District Court determined that the marriage was ir- 
retrievably broken; dissolved the marriage; made a 
property division; made contingent alimony provi- 
sions; and awarded custody of the two minor chil- 
dren to the husband. The wife has appealed, and 
the only issue on appeal involves the custody of the 
minor children. 

The petitioner, Keith M. Hoback, and the respond- 
ent, Sharon J. Hoback, were married on May 27, 
1967. Two children were born to the marriage: 
John S. Hoback, born April 19, 1969; and Jolene R. 
Hoback, born September 25, 1971. The petition here 
was filed March 7, 1977. Temporary custody of the 
children was placed with the father on March 15, 
1977, and temporary allowances made for the wife. 
The husband and the children lived with his parents. 
The children were cared for by his mother and also 
by a babysitter. The wife continued to live in the 
family home. 

Trial was had on July 25, 1977. The evidence with 
respect to the mother established that she was em- 
ployed as a nurse’ aide prior to the marriage, but 
had not worked outside the home since the mar- 
riage. The evidence showed that during the mar- 
riage the children were clean and healthy, well fed, 
and properly clothed. The evidence also showed 
that the mother had lived in a trailer house with an- 
other man for a period of approximately 3 weeks 
early in 1977 and prior to the filing of the petition, 
and her 5-year-old daughter was with her. There 
was also evidence to indicate that she had left the 
children with the husband on one occasion and gone 
on a trip to another state with the same man. Wit- 
nesses testified that she failed to properly supervise 
her children and let them range unattended over the 
neighborhood. There was evidence that on one oc- 
casion, in attempting to strike her 3-year-old daugh- 
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ter with a belt, she struck her son on the head with 
the belt buckle and stitches were required to close 
the wound. There was also evidence that during the 
period between March and July 1977, when the hus- 
band had temporary custody of the children, and the 
wife was occupying the family home, she exercised 
her visitation privileges infrequently, and for 1 peri- 
od of approximately 3 weeks, did not visit the chil- 
dren at all. 

The evidence with respect to the father’s fitness to 
have custody established that he had been regularly 
employed at all times during the marriage, had pro- 
vided a stable and substantial home for the family, 
and that on the occasions when he had been left to 
care for the children they had been well cared for. 
The evidence also established that the rural home of 
his parents, where he and the children had lived dur- 
ing the period of temporary custody, was a pleasant 
and satisfactory home for the children; and that 
they had been well taken care of during the period of 
temporary custody. The only derogatory evidence 
as to the father’s fitness for custody came from the 
mother, who testified that he read obscene maga- 
zines and kept a box of them in the bedroom and 
another box downstairs. 

The District Court dissolved the marriage; as- 
signed the family residence to the husband; directed 
the payment of specified cash amounts to the wife; 
awarded specified personal property to each party; 
and awarded custody of the two children to the hus- 
band. The wife has appealed and the sole issue is 
whether the court erred in giving the custody of the 
minor children to the husband. 

In determining the question of who should have 
the care and custody of the minor children of the 
parties to an action for the dissolution of a marriage 
the controlling consideration is the best interests and 
welfare of the children. Lockard v. Lockard, 193 
Neb. 400, 227 N. W. 2d 581. 
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Although the issues of granting custody of minor 
children are considered by this court de novo on the 
record, the determination of the trial court on the 
granting or changing of custody of minor children 
will not ordinarily be disturbed on appeal unless 
there is a clear abuse of discretion or it is clearly 
against the weight of the evidence. Schinkel v. 
Schinkel, 199 Neb. 1, 255 N. W. 2d 851. The evidence 
in the record supports the action of the trial court 
and there was no abuse of discretion. 

The judgment and decree of the trial court is af- 
firmed. The attorney for the appellant is allowed a 
fee of $500 for services in this court. 

AFFIRMED. 


BEVERLY J. (SENA) LONG, APPELLANT, V. 
ROBERT SENA, APPELLEE. 
271 N. W. 2d 338 


Filed November 8, 1978. No. 41832. 


1. Divorce: Parent and Child: Custody. The proper rule in a di- 
vorce case, where the custody of minor children is involved, is that 
the custody of the child is to be determined by the best interests of 
the child, with due regard for the superior rights of fit, proper, and 
eres parents. 

2. : . A decree fixing custody of a minor child 
will not be modified unless there has been a change of circum- 
stances indicating that the person having custody is unfit for that 
purpose or that the best interests of the child require such action. 

3. Divorce: Parent and Child: Custody: Appeal and Error. While 
the discretion of the trial court on granting or changing custody of 
minor children is subject to review, the determination of the court 
will not ordinarily be disturbed unless there is a clear abuse of dis- 
cretion or it is clearly against the weight of the evidence. 


Appeal from the District Court for Douglas Coun- 
ty: Samuet P. Canicuia, Judge. Affirmed as modi- 
fied, and remanded with directions. 


Carl I. Klekers, for appellant. 
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Thomas J. Garvey, for appellee. 


Heard before Spencer, C. J., Pro Tem., BoSLAuGH, 
McCown, CLINTON, BRODKEY, and WuiTs, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., Pro Tem. 

Beverly J. (Sena) Long appeals from an order of 
the District Court terminating her custody of her mi- 
nor children, placing temporary possession in the 
father, but retaining custody in the District Court. 
We affirm as modified. 

The parties were married in Ralston, Nebraska, 
on December 30, 1966. It was the second marriage 
for appellant and the first for the appellee. Three 
children were born as the issue of the marriage: 
Robert Sena, August 17, 1967; Michael Sena, Janu- 
ary 13, 1970; and Tammy J. Sena, March 13, 1971. 
The youngest child was born after the entry of the 
decree dissolving the marriage, which was entered 
November 19, 1970. Appellant was awarded custody 
of the minor children, subject to specified visitation 
rights for appellee. 

Shortly after the divorce appellee moved to Den- 
ver, Colorado, where he is on permanent duty as- 
signment in the Air Force. He remarried in 1972. He 
and his present wife have one child of their own who 
was 10 months old at the time of the trial. They live 
in a four-bedroom house which appellee is purchas- 
ing. His take-home pay is approximately $800 per 
month. His wife also works and earns approxi- 
mately $600 per month. 

Appellant has remarried twice since the divorce 
and is now separated from her fourth husband. Al- 
though not entirely clear from the record, it appears 
this separation occurred around September 1976. As 
a result of it appellant required psychiatric care and 
was hospitalized for 2 months because of depression. 
During this period of hospitalization appellant’s 
mother took care of the children. 


644 NEBRASKA REPORTS [VoL. 201 


Long v. Sena 


The application to modify the child custody decree 
was filed in November 1976. When appellant failed 
to appear at the hearing set for the 14th of Septem- 
ber 1977, the decree was modified to transfer the 
custody to appellee. This default judgment was va- 
cated and after a trial on November 2, 1977, the de- 
cree being appealed from was entered. 

In March 1977, appellant took the children to Den- 
ver. She called appellee while enroute to inform 
him they were coming, and she left them with him 
for a few days. According to appellee, the children 
told him they were afraid to return to Nebraska be- 
cause appellant had gone to a bar in Omaha and 
broken some windows on a truck. Appellant denied 
this incident had ever happened. When appellant 
returned for the children, appellee refused to give 
them to her. While attempting to get the children 
back she was arrested for disturbing the peace, re- 
sisting arrest, and assaulting an officer. These 
charges were later dismissed and appellant obtained 
a court order for the return of the children. 

In July 1977, appellant and the children moved to 
Warsaw, Missouri, where appellant’s parents live in 
retirement. This move was without court approval. 
The children were enrolled in school there. The re- 
port from the school states they attended regularly; 
appeared healthy and properly cared for; were per- 
forming satisfactorily; were well behaved; had 
friends; and got along well with others. Appellant 
did admit that the oldest child, who was in the fifth 
grade, had been enrolled in seven different schools. 
The children attended Sunday school regularly and 
participated in the church choir. A physical exami- 
nation shortly before trial revealed no health prob- 
lems in any of the children. 

Both parties submitted to a court-ordered psychi- 
atric examination. The psychiatrist testified appel- 
lant appears to have recovered from her depression 
and that he only observed some anxiety which he re- 
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lated to the trial. Appellee, who had also suffered 
from depression at about the time of the divorce 
from appellant, now appeared stable according to 
the psychiatrist. In the psychiatrist’s opinion both 
probably would be good parents. 

In the application to modify it was alleged that ap- 
pellant had been charged with carrying a concealed 
weapon. Appellant denied this but she did admit to 
carrying a gun in the glove compartment of her car. 

At the conclusion of the hearing the trial judge in- 
terviewed the children in chambers without a court 
reporter present. He then called appellant to the 
stand and asked her whether she was dating a man 
referred to as ‘‘Doc.’’ She replied that she was. The 
court then announced its decision, stating: ‘‘Chil- 
dren tell things, and unexpectedly tell things. They 
told me enough in this case that I feel that it is in the 
best interest of the children that they be awarded to 
their father. I am going to give the permanent — 
temporary custody or possession of the children to 
the father. I am going to take custody in the Court. 
I find that Mrs. Sena, under the circumstances, is 
not a fit and proper person to have the continued 
care, custody and control of these children. She’s 
been married twice since she was married to this 
Respondent. She is now separated from her hus- 
band. She is living in another state, without the per- 
mission of this Court with the children. She is dat- 
ing another man. The children affectionately refer 
to him as Doc, and I feel that under those circum- 
stances these children have no security, no stability, 
nothing that would make them, in my opinion, good 
useful citizens.”’ 

Appellee was given immédiate possession of the 
children. Custody was retained by the court. The 
order makes no provision for visitation by appellant. 

The real criterion in child custody cases has re- 
peatedly been enunciated by this court as follows: 
‘‘The proper rule in a divorce case, where the cus- 
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tody of minor children is involved, is that the cus- 
tody of the child is to be determined by the best in- 
terests of the child, with due regard for the superior 
rights of fit, proper, and suitable parents.’’ Jones v. 
Jones, 183 Neb. 223, 159 N. W. 2d 544 (1968). 

‘“‘A decree fixing custody of a minor child will not 
be modified unless there has been a change of cir- 
cumstances indicating that the person having cus- 
tody is unfit for that purpose or that the best inter- 
ests of the child require such action.’’ (Emphasis 
supplied.) Swearingen v. Swearingen, 201 Neb. 255, 
267 N. W. 2d 514 (1978). 

In this case the court specifically found appellant 
was not a fit and proper person to have the care of 
the children and further that it was for the best in- 
terests of the children to change their custody. He 
did so, however, on a temporary basis by retaining 
the custody of the children in the court, and giving 
their temporary possession to their father, the appel- 
lee. 

‘‘While the discretion of the trial court on granting 
or changing custody of minor children is subject to 
review, the determination of the court will not ordi- 
narily be disturbed unless there is a clear abuse of 
discretion or it is clearly against the weight of the 
evidence.”’ Swearingen v. Swearingen, supra. 

The trial judge in this instance had an opportunity 
to observe the parents as well as the children and to 
visit personally with the children. While we do not 
have the benefit of the court’s conversation with the 
children, and in the absence of it the question may 
be a close one, we cannot say that the court abused 
its discretion. On the record it does appear that the 
appellee, who as a father would ordinarily have an 
equal right with the mother to the custody of the 
children, can offer them a more stable environment. 
The appellant, however, should be permitted to have 
reasonable visitation rights, and the decree should 
be so modified. 
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The judgment is affirmed, insofar as it pertains to 
the custody of the children, but is remanded to the 
District Court to provide reasonable visitation rights 
for the appellant. 

AFFIRMED AS MODIFIED, AND 
REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD E. 
FOWLER, APPELLANT. 
271 N. W. 2d 341 


Filed November 8, 1978. No. 41882. 


1. Criminal Law: Guilty Pleas: Words and Phrases. In State v. 
Turner, 186 Neb, 424, 183 N. W. 2d 763 (1971), this state adopted the 
standard for determining the validity of guilty pleas set forth in 
North Carolina v. Alford, 400 U. S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162 
(1970), that: ‘The standard was and remains whether the plea 
represents a voluntary and intelligent choice among the alternative 
courses of action open to the defendant.” 

2. Criminal Law: Guilty Pleas. The Standards Relating to Pleas of 
Guilty promulgated by the American Bar Association outline what 
should be the minimum procedure in the taking of pleas of guilty. 
Those standards do not require a ritualistic litany or item-by-item 
review of constitutional rights before accepting a plea of guilty 
from a defendant in a criminal case. 

3. Criminal Law: Trial: Constitutional Law: Evidence: Appeal 
and Error. The failure of a defendant to initiate inquiry into the 
constitutional basis of his prior conviction at or prior to its offer 
into evidence forecloses him from challenging its validity on an 
appeal to this court. 

4. Criminal Law: Hearings. In the absence of a request for a hear- 
ing to determine voluntariness, the defendant cannot complain of 
the failure of the court to hold such a hearing. 

5. Criminal Law: Attorney and Client. Our present test of the effec- 
tive assistance of counsel is that counsel perform at least as well as 
a lawyer with ordinary training and skill in the criminal law in his 
area, and that he conscientiously protect the interests of his clients. 

6. Criminal Law: Trial: Attorney and Client. The decision to ob- 
ject or not to object to evidence is a part of trial strategy, and due 
deference is given to the discretion of defense counsel to formulate 
trial tactics. 

7. Criminal Law: Trial: Attorney and Client: Constitutional Law. 
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Trial strategy adopted by counsel without prior consultation with 
accused will preclude the accused from asserting constitutional 
claims. 

8. Criminal Law: Trial: Instructions: Attorney and Client. The 
necessity of the trial court instructing the jury with reference to the 
failure of the defendant to testify (NJI No. 14.63) is a matter of trial 
strategy on the part of defendant's counsel, and must be requested 
by him, or the subject of agreement between counsel and the court. 

9. Criminal Law: Attorney and Client. Effectiveness of counsel is 
not to be judged by hindsight. 


Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Affirmed. 


T. Clement Gaughan, Lancaster County Public De- 
fender, and Richard L. Goos, for appellant. 


Paul L. Douglas, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before SPENCER, C. J ., Pro Tem., BosLauGu, 
McCown, CLINTON, BRopKEY, and Wuits, JJ., and 
Kuns, Retired District Judge. 


BRODKEY, J. 

This is the second appearance of this case in the 
Supreme Court. In 1975, we sustained the defend- 
ant’s conviction by the jury for the crime of embez- 
zlement, and also, at a subsequent hearing, of being 
an habitual criminal. The court sentenced the de- 
fendant at that time to a term of not less than 10 nor 
more than 15 years in the Nebraska Penal and Cor- 
rectional Complex. Our opinion following that ap- 
peal, as well as the underlying facts of the case, may 
be found in State v. Fowler, 193 Neb. 420, 227 N. W. 
2d 589 (1975). 

Thereafter, on January 31, 1977, defendant filed an 
amended motion to vacate his sentence under the 
Nebraska Post Conviction Act, sections 29-3001 to 29- 
3004, R. R. S. 1948. A hearing on his motion for post 
conviction relief was originally commenced on Feb- 
ruary 1, 1977, and thereafter was continued and re- 
sumed at a later date. On November 29, 1977, the 
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court entered an order denying defendant post con- 
viction relief. He has appealed to this court from 
that order. We affirm. 

Defendant’s numerous assignments of error may 
be condensed and summarized into three principal 
contentions, the first being that the court erred in 
finding that the defendant was an habitual criminal; 
the second being that he was denied a Jackson v. 
Denno hearing at his original trial as to the volun- 
tariness of a statement he made to a police officer; 
and, finally, that his conviction and sentence should 
have been set aside on the ground that he was denied 
effective assistance of counsel at his original trial 
for embezzlement. 

Defendant’s claim that the court erred in finding 
him to be an habitual criminal under section 29-2221, 
R. S. Supp., 1974, following his conviction for embez- 
zlement, is based upon the contention that one of the 
two previous convictions relied upon by the court at 
the hearing on the charge of being an habitual crimi- 
nal was invalid. Defendant contends that that par- 
ticular conviction was the result of his guilty plea 
made in October 1969, to a charge of delivering an 
insufficient funds check. His plea to that charge 
was entered following the decision of Boykin v. Ala- 
bama, 395 U. S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 274 
(1969). In Boykin, the court stated: ‘‘Several fed- 
eral constitutional rights are involved in a waiver 
that takes place when a plea of guilty is entered in a 
state criminal trial. First, is the privilege against 
compulsory self-incrimination guaranteed by the 
Fifth Amendment and applicable to the States by 
reason of the Fourteenth. * * * Second, is the right 
to trial by jury. * * * Third, is the right to confront 
one’s accusers. * * * We cannot presume a waiver of 
these three important federal rights from a silent 
record.”’ Defendant contends that in entering his 
plea to the above charge, he was not advised by the 
court that he had a privilege against compulsory 
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self-incrimination, or the right to remain silent; nor 
was he advised that he had a right to confront his ac- 
cusers, being the right to confront the witnesses who 
testified against him. He contends, therefore, that 
his guilty plea was not a voluntary and intelligent 
one, the record being silent on the above two mat- 
ters. 

Following Boykin, the Supreme Court of the Unit- 
ed States, in the case of North Carolina v. Alford, 400 
U. S. 25, 91S. Ct. 160, 27 L. Ed. 2d 162 (1970), stated 
in connection with the acceptance of guilty pleas: 
“The standard was and remains whether the plea 
represents a voluntary and intelligent choice among 
the alternative courses of action open to the defend- 
ant.’’ In 1971, this court filed its opinion in the case 
of State v. Turner, 186 Neb. 424, 183 N. W. 2d 7638, 
which case has been consistently followed in this 
state since it was filed and is the leading authority 
setting forth the tests to be observed in accepting 
pleas of guilty. In that case, this court accepted the 
test enunciated in North Carolina v. Alford, supra, 
that the standard was and remains whether the plea 
represents a voluntary and intelligent choice among 
the alternative courses of action open to the defend- 
ant. In the opinion we stated: ‘‘This requirement 
of an item-by-item review of constitutional rights on 
a guilty plea is a strained and a too extreme con- 
struction of those cases.’’ The defendant in that 
case relied upon Boykin, as Boykin not only requires 
that a plea of guilty be intelligent and voluntary to 
be valid but that the record must affirmatively dis- 
close that the defendant entered his plea understand- 
ingly and voluntarily. In State v. Turner, supra, we 
also stated that the Standards Relating to Pleas of 
Guilty promulgated by the American Bar Associa- 
tion should be the minimum procedure in the taking 
of guilty pleas. In its opinion in Turner, this court 
considered the requirements of Boykin, but spe- 
cifically declined to require a ritualistic litany or 
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item-by-item review of constitutional rights before 
accepting a guilty plea from a defendant. On the 
contrary, we stated: ‘‘Before accepting a guilty 
plea a judge is expected to sufficiently examine the 
defendant to determine whether he understands the 
nature of the charge, the possible penalty, and the 
effect of his plea.’’ As previously stated, this court 
only requires that the procedure conform to the 
Standards Relating to Pleas of Guilty promulgated 
by the American Bar Association. Those standards 
do not require that a defendant be informed as to his 
right to confront witnesses against him and his privi- 
lege against compulsory self-incrimination. While it 
is true that the American Bar Association Standards 
Relating to The Function of the Trial Judge, adopted 
in August 1972, would appear to support defendant’s 
contention in this regard, we wish to point out that 
this court has never adopted those particular ABA 
standards, as we did the ABA Standards Relating to 
Pleas of Guilty, in Turner. We believe, however, it 
would be better procedure for trial judges accepting 
pleas from defendants in criminal cases to include 
the above two items, along with the others custom- 
arily given, notwithstanding the rule announced in 
Turner that the overriding concern and obligation is 
to make certain that a defendant’s guilty plea is in- 
telligently and voluntarily made upon the record; 
and we suggest a checklist would be helpful in this 
regard. 

In this case, the record reveals that the defend- 
ant’s guilty plea entered in October 1969, to the 
charge of issuing an insufficient funds check, which 
was one of the two prior convictions relied upon by 
the State in the habitual criminal procedure, was en- 
tered intelligently and voluntarily. The defendant 
at that hearing was represented by counsel; and he 
was asked if he had talked with his attorney, if he 
understood that he was waiving his right to a jury 
trial, whether he understood what he was charged 
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with, and the penalties therefor, whether any 
threats, promises, inducements, or force had been 
used to secure his plea, and whether he was entering 
his plea freely and voluntarily. His answers to 
those questions indicate that every effort was made 
by the court to make certain that he was entering his 
guilty plea intelligently and voluntarily. 

In addition, while defendant’s assignment of error 
regarding the validity of his habitual criminal con- 
viction may be disposed of on the merits, there is an 
additional procedural reason for finding against the 
defendant on this point. The record supports the 
conclusion that the defendant made no effort to chal- 
lenge the constitutionality of his prior conviction be- 
fore his habitual criminal hearing, following his con- 
viction for embezzlement. In State v. McGhee, 184 
Neb. 352, 167 N. W. 2d 765 (1969), we held that the 
failure at trial to challenge a prior conviction on the 
ground of constitutional defects forecloses its chal- 
lenge on appeal. In the opinion we stated: ‘‘We 
hold that the failure of the defendant to initiate in- 
quiry into the constitutional basis of his prior convic- 
tion at or prior to its offer into evidence forecloses 
him from challenging its validity on an appeal to 
this court.’’ To the same effect, see State v. La- 
Plante, 185 Neb. 816, 179 N. W. 2d 110 (1970). 

We next consider defendant’s assignment of error 
that the court failed to hold a Jackson v. Denno 
hearing to determine the voluntariness of a state- 
ment he made to a police officer with reference to 
his handling of a deposit of funds of his firm on the 
night in question. The court admitted the statement 
into evidence without holding such a hearing, but did 
make inquiry of counsel about the matter; and it is 
alleged that counsel for defendant specifically 
waived a Jackson v. Denno hearing. 

The background for this assignment of error is 
that defendant’s supervisor, a Mr. Consiglio, was 
called by the prosecution as a witness. The prosecu- 
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tion asked Consiglio about a conversation the de- 
fendant had with a Captain Sellmeyer at police 
headquarters. Sellmeyer had brought the defendant 
into his office and had asked him what he had done 
with the money the night before it was missing. At 
this point in the trial, the court asked the prosecu- 
tion and defense counsel to approach the bench. A 
conversation ensued, but nothing regarding what 
was said at that time was placed in the record. Con- 
siglio was allowed to continue to testify and stated 
that the defendant ‘‘informed us that he had left the 
store with the money and Mr. Knapp, taken Mr. 
Knapp, the assistant manager home, and then he re- 
turned to the store and placed both bags of money 
back in the store in a locked cabinet.’’ The prosecu- 
tion later adduced evidence that the defendant had 
given a prior inconsistent statement of what he had 
done with the money at the time in question. Dean 
Erickson, who was defendant’s attorney at the em- 
bezzlement trial, testified at the post conviction 
hearing that he did not have any recollection of what 
was said at the bench at that time; however, Ronald 
Lahners, who was one of the prosecuting attorneys, 
also testified at the post conviction hearing as to 
what had transpired at the bench in the original 
trial. His testimony was: ‘‘As I recall, Ms. Bloss, 
who was co-counsel for the State at that time was on 
the direct examination of Paul Consiglio, who was a 
regional manager for the company that Richard was 
working for and employed by at that time. * * * the 
conversation started to get into an area of conversa- 
tions that took place with Mr. Fowler and some 
statements that he was to make. At that time the 
Court called counsel forward to the bench and in- 
quired into the propriety of holding a Jackson v. 
Denno hearing. At that particular time the Court in- 
quired as to what the witness would say if the wit- 
ness were allowed to go ahead and testify because it 
appeared that this was the appropriate time to have 
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a hearing. And at that time as I recall Judge Ronin 
requested Ms. Bloss to relate what the witness would 
testify if we proceeded on at that point. She gave a 
summarization of what Mr. Consiglio would say and 
after giving that summarization the Court inquired 
of Mr. Erickson, the counsel for the Defendant, 
whether or not he wanted to have a Jackson v. Den- 
no hearing with regard to that particular conversa- 
tion. And at that time it is my recollection that Mr. 
Erickson told the Court no, that he did not wish to 
have a Jackson v. Denno hearing and I do not recall 
whether Mr. Erickson went back and talked with 
Mr. Fowler and then came back to the bench and 
said no, or if he just said no, that he did not think it 
was necessary to have a Jackson v. Denno hearing. 
I am not sure which he did but in any event he told 
the Court that he did not wish to have a hearing out- 
side of the presence of the jury at that time with re- 
gard to what Mr. Consiglio was about to say. Q. And 
did Mr. Consiglio then go ahead and testify as to cer- 
tain statements made by the Defendant in Captain 
Sellmeyer’s office in the presence of Captain Sell- 
meyer and Mr. Consiglio? A. Yes, that is my recol- 
lection of what he testified about. Q. And was that 
testimony of Mr. Consiglio consistent with what Ms. 
Dianna Bloss had informed Judge Ronin the testi- 
mony of that witness would be? A. That is my rec- 
ollection. Yes.’’ 

We also point out that defendant’s counsel, Dean 
Erickson, did not ask for a hearing to determine the 
voluntariness of defendant’s statement to Officer 
Sellmeyer. In State v. Escamilla, 195 Neb. 558, 239 
N. W. 2d 270 (1976), we stated: ‘‘In Jackson v. 
Denno, supra, the court stated that in the absence of 
a request for a hearing to determine voluntariness, 
the defendant cannot complain of the failure of the 
court to hold such a hearing.’’ See, also, State v. 
Oliva, 183 Neb. 620, 163 N. W. 2d 112 (1968). It 
should be noted that it was the trial judge, Judge 
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Ronin, who interrupted Consiglio’s testimony in or- 
der to determine the appropriateness of a Jackson v. 
Denno hearing, and to inquire whether counsel de- 
sired to have such a hearing. According to Lahners, 
Dean Erickson, defendant’s counsel, at that time 
stated that he did not think such a hearing was nec- 
essary. In addition, defendant has not at any time 
either contended or established that his statement to 
Officer Sellmeyer was involuntary, or the product of 
force, fear, or coercion. Defendant’s second assign- 
ment of error is without merit. 

As defendant’s last assignment of error, he con- 
tends that he was denied effective assistance of 
counsel at his embezzlement trial. In this connec- 
tion defendant makes four specific complaints re- 
garding the alleged incompetency of his trial coun- 
sel, these being that his counsel failed to object to 
certain hearsay testimony adduced at that trial, that 
he failed to call the defendant as a witness to testify 
in his own defense, that he failed to request a jury 
instruction regarding the failure of the defendant to 
testify, being NJI No. 14.68, and that he failed to pre- 
sent certain evidence and witnesses favorable to the 
defendant’s case. 

Our present standard for determining whether or 
not counsel for a defendant in a criminal prosecution 
has provided adequate representation is set out in 
State v. Leadinghorse, 192 Neb. 485, 222 N. W. 2d 573 
(1974): ‘‘Our present test would be that trial coun- 
sel perform at least as well as a lawyer with ordi- 
nary training and skill in the criminal law in his 
area, and that he conscientiously protect the inter- 
ests of his client.’’ See, also, State v. Bartlett, 199 
Neb. 471, 259 N. W. 2d 917 (1977); State v. Nokes, 
192 Neb. 844, 224 N. W. 2d 776 (1975). 

Defendant’s first complaint about the ineffective- 
ness of his trial counsel is that his counsel failed to 
object to the testimony of defendant’s supervisor, 
Consiglio, relative to the contents of certain business 
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records, as being hearsay. Defendant argues that 
the State should have been required to produce the 
business records at the trial to show the truth of 
what was being asserted about them by Consiglio. 
In the post conviction hearing, the District Court 
found that an objection to Consiglio’s testimony 
would have prompted the State to produce the rec- 
ords and would therefore have reinforced the case 
against the defendant. It would appear that defend- 
ant’s trial counsel made a tactical decision, as part 
of his trial strategy, not to object to the failure of the 
prosecution to introduce the records themselves. In 
State v. Bartlett, supra, we stated: ‘‘The decision to 
object or not to object is part of trial strategy and, 
accordingly, we grant due deference to the discre- 
tion of defense counsel to formulate trial tactics.”’ 

The testimony of Consiglio as to the statement 
made by the defendant to Officer Sellmeyer was not 
objected to by defense counsel and could also be con- 
sidered as part of counsel’s trial tactics. The state- 
ment was exculpatory in nature and was not damag- 
ing, at least not until a later witness testified that 
the defendant had given a conflicting version of 
what had taken place the night before the money 
was missing. 

The defendant next complains that his attorney 
did not call him to testify in his own behalf. Al- 
though there is conflicting evidence as to defend- 
ant’s desire to testify at his trial, we believe the 
court correctly found from the testimony at the post 
conviction hearing that the defendant’s trial counsel 
had discussed this issue with the defendant and that 
the defendant had acquiesced in his counsel’s advice 
not to testify. It is clear that defendant’s testimony 
at the preliminary hearing could have been used to 
impeach the defendant’s credibility at the trial, and 
his past criminal record would have been brought to 
the jury’s attention. We concur in the finding of the 
District Court in the post conviction hearing that: 
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‘Under these circumstances a decision of legal 
counsel advising the defendant not to take the wit- 
ness stand is a matter of reasonable trial strategy 
and not evidence of a lack of effective assistance of 
counsel.’’ We have held that trial strategy adopted 
by counsel without prior consultation with accused 
will preclude the accused from asserting constitu- 
tional claims in the absence of exceptional circum- 
stances. State v. Haynes, 186 Neb. 238, 182 N. W. 2d 
199 (1970). 

Defendant’s third complaint of ineffective assist- 
ance of counsel is that Erickson failed to ask for or 
obtain from the trial court a jury instruction with 
reference to defendant’s failure to testify. This in- 
struction is NJI No. 14.63 and provides: ‘‘You are to 
draw no conclusions or inferences from the fact that 
the defendant has not testified in this case, and you 
are entitled to draw no conclusions or inferences as 
to his reasons in that regard.’’ A preface of that in- 
struction states: ‘‘It is recommended that the fol- 
lowing instruction be given only if requested or 
agreed to by the defendant.’’ As a matter of trial 
tactics, it is commonly known that some defense at- 
torneys request the instruction be given, and others 
specifically request that it not be given, as, depend- 
ing upon the circumstances, the giving of the 
instruction might very well be detrimental to the in- 
terests of their client. In this case it is clear that de- 
fendant’s counsel made a tactical decision that such 
a jury instruction would cause more harm than good 
by bringing to the jury’s attention and emphasizing 
the fact that the defendant had not testified, from 
which fact there might have been an inference that 
’ he had good reason not to subject himself to cross- 
examination. In any event, defendant’s counsel spe- 
cifically requested the court not to give that particu- 
lar jury instruction. 

Finally, defendant complains that his trial counsel 
did not present certain evidence or witnesses favor- 
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able to his case. His counsel testified that he called 
all the witnesses whose names were given to him by 
his client. Defendant Fowler disputes this fact, but 
when asked in the post conviction hearing as to the 
names of the witnesses he wanted to call which his 
attorney failed to call he stated: ‘‘If I can remem- 
ber their names — I can’t recall.’’ The District 
Court, at the conclusion of the post conviction hear- 
ing, found that ‘‘defendant’s counsel did produce wit- 
nesses on behalf of the defendant. The defendant 
has failed to show how his case was prejudiced by 
failure of his counsel to subpoena credible witnesses 
which were made known and were made available 
to him.’’ The record supports the conclusion of the 
trial judge. 

In addition to the above, defendant has asserted 
that his trial counsel should have introduced into 
evidence certain bank and business records which 
would have shown that the alleged missing money 
was in fact subsequently deposited and therefore 
was not stolen. We point out, as revealed by the 
record in this case, that his counsel, Dean Erickson, 
was at one time a certified public accountant and 
was familiar with banking procedures. He testified 
at the post conviction hearing that he had investi- 
gated the bank and business records and that he did 
not learn of any information which would have been 
helpful to his client. He also testified at that hear- 
ing that had those records been introduced in evi- 
dence they would have reinforced the State’s case 
against the defendant. 

It is the general rule that it is not the province of 
this court to resolve conflicts in the evidence, pass 
on the credibility of witnesses, determine plausi- 
bility of explanations, or weigh evidence. Such mat- 
ters are for the trier of fact, and the verdict must be 
sustained if, taking the view most favorable to the 
State, there is sufficient evidence to support it. 
State v. Tiff, 199 Neb. 519, 260 N. W. 2d 296 (1977). 
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We conclude from a review of the record that the 
evidence contained therein is insufficient to support 
defendant’s claim of ineffective assistance of coun- 
sel, as well as his claim of prejudice therefrom. Ef.- 
fectiveness of counsel is not to be judged by hind- 
sight. State v. Bartlett, supra. 

No error in the proceedings having been demon- 
strated, the order of the District Court denying post 
conviction relief must be affirmed. 

AFFIRMED. 

CLINTON and Wut, JJ., concur in the result. 


STATE OF NEBRASKA, APPELLEE, V. JOSEPH 
EUGENE GRAHAM, APPELLANT. 
271 N. W. 2d 456 


Filed November 8, 1978. No. 41898. 


Criminal Law: Self-Defense: Statutes. Under section 28-834, R. R. 
S. 1943, for justification to be available as a defense, it must first be 
shown that the defendant’s conduct was necessitated by specific 
and imminent threat of injury to his person under circumstances 
which left him no reasonable and viable alternative other than the 
violation of the law for which he stands charged. 

Appeal from the District Court for Lancaster 

County: Wri4amM D. Buus, Judge. Affirmed. 


T. Clement Gaughan, Lancaster County Public De- 
fender, and Richard L. Goos, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before SPENcER, C. J., Pro Tem., BosLauGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


McCown, J. 
The defendant was found guilty by a jury on one 
count of an inmate detaining any person for the pur- 
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pose of compelling or inducing the performance of 
any act, and one count of use of a dangerous weapon 
during the commission of a felony. He was sen- 
tenced to a term of 10 years imprisonment on the 
first count and 3 years on the second count, the sen- 
tences to run consecutively to each other and con- 
secutive to the sentence being served. 

On August 15, 1977, the defendant was serving a 
sentence of 10 to 20 years in the Nebraska Penal and 
Correctional Complex. He had served approximate- 
ly 20 months of his sentence, and on that date he was 
confined in the adjustment center at the penal com- 
plex as the result of a fight he had been involved ina 
few weeks before. The defendant faked a hanging 
of himself in his cell in the adjustment center. Two 
guards and a male practical nurse removed the de- 
fendant from his cell, placed him on a stretcher, and 
attempted to give him oxygen. When the defendant 
was removed to the hallway area, he grabbed the 
nurse, held a metal object to his throat, and threat- 
ened to cut the nurse’ throat unless the guards 
opened two other cells in the adjustment center. An- 
other guard knocked the defendant down with a stun 
gun and the guards then subdued the defendant. 

The defendant testified that his plan was to escape 
from the penal complex. He testified that as a re- 
sult of assaults upon him while in the prison and fric- 
tion with the prison administration, he felt his life 
was in danger if he were to be sent back to the gen- 
eral prison population from the adjustment center. 
The defendant’s version was that he had been as- 
saulted by inmates on four occasions, the last of 
which involved a fight on July 16, 1977. For that in- 
cident he had been sent to the adjustment center. 

The defendant then requested a transfer to a peni- 
tentiary in Kansas on grounds that his life was en- 
dangered in the Nebraska Penal and Correctional 
Complex, and that in defending himself he might 
hurt someone else seriously and get into further 
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trouble. On August 10, 1977, a committee had rec- 
ommended approval of the transfer request, al- 
though the defendant testified he had not been ad- 
vised of that recommendation. After the incidents 
of August 15, 1977, the defendant’s request was de- 
nied. 

The defendant contends that the trial court erred 
in failing to submit his theory of defense to the jury, 
and in refusing to give defendant’s requested in- 
struction on the defense of justification. 

Section 28-834, R. R. S. 1943, provides in part: 
““(1) Conduct which the actor believes to be neces- 
sary to avoid a harm or evil to himself or to another 
is justifiable if: 

‘‘(a) The harm or evil sought to be avoided by 
such conduct is greater than that sought to be pre- 
vented by the law defining the offense charged; 

“(b) Neither sections 28-833 to 28-843 nor other 
law defining the offense provides exceptions or de- 
fenses dealing with the specific situation involved; 
and 

‘“(c) A legislative purpose to exclude the justifi- 
cation claimed does not otherwise plainly appear.’’ 

Section 28-836, R. R. S. 1943, provides in part: 
“(1) Subject to the provisions of this section and of 
section 28-841, the use of force upon or toward an- 
other person is justifiable when the actor believes 
that such force is immediately necessary for the 
purpose of protecting himself against the use of un- 
lawful force by such other person on the present oc- 
casion.”’ 

In State v. Schroeder, 199 Neb. 822, 261 N. W. 2d 
759, in interpreting section 28-836, R. R. S. 1943, this 
court said: ‘‘The present statutory requirement is 
that the actor believe such force is immediately nec- 
essary to protect himself against the use of unlawful 
force by the other person on the present occasion. 
Although the term ‘present occasion’ may have re- 
laxed somewhat the former requirement of immi- 
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nent danger, the present statutory requirement is es- 
sentially the same requirement as existed prior to 
the enactment of section 28-836, R. R. S. 1943.” 

Section 28-834, R. R. S. 1943, makes no specific ref- 
erence to the imminence or immediacy of the harm 
or evil sought to be avoided. The remaining sec- 
tions, sections 28-833 to 28-843, R. R. S. 1943, dealing 
with justification for the use of force, make it clear, 
however, that for the choice of evils justification of 
section 28-834, R. R. S. 1943, to be available as a de- 
fense, it must first be shown that the defendant’s 
conduct was necessitated by specific and imminent 
threat of injury to his person under circumstances 
which left him no reasonable and viable alternative 
other than the violation of the law for which he 
stands charged. See People v. Robertson, 36 Colo. 
App. 367, 543 P. 2d 533. 

The evidence in the present case is persuasive that 
the defendant was not faced with any threat of harm 
while he was in the adjustment center, nor did he 
fear any harm to himself while he was there. His 
fears were related to the time of his return to the 
general prison population, and that return was some 
weeks away. Such general fears of future harm will 
not suffice to raise the defense of justification. The 
authorities had already taken favorable preliminary 
action upon a transfer request. There was no rea- 
sonable or even plausible excuse for the defendant's 
assault against prison personnel. 

The evidence in this case establishes that any 
threat of harm was far enough in the future to af- 
ford the defendant ample time and opportunity to 
resort to other reasonable and viable alternatives. 
There was no justification for the violent assault. 
On the evidence here, the defense of justification 
was not available as a matter of law, and the Dis- 
trict Court properly refused to instruct the jury on 
the defense of justification under section 28-834, 
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R. R. 8. 1943. The judgment of the District Court 
was correct and is affirmed. 
AFFIRMED. 

CLINTON, J., concurring in the result only. 

I concur in the result only of the majority opinion 
and write this separate concurrence because I be- 
lieve the opinion misinterprets the statute and the 
possible applicability of the defense of justification. 
L. B. 895, Laws 1972, now sections 28-833 to 28-843, R. 
R. S. 1943, is a rather comprehensive act relating to 
the general subject of justification of use of force, in- 
cluding among other things, the concept of self-de- 
fense. I think the act must be read and construed as 
a whole. : 

The majority opinion seems to assume, or at least 
is open to the construction, that the choice of evils 
principle might under some circumstances justify 
an assault upon a totally innocent person. 

The evidence in this case shows an assault upon a 
nurse, who became a hostage as a result of the de- 
fendant’s subterfuge. The defendant was not in the 
process of protecting himself from the unlawful use 
of force by the victim. Section 28-836, R. R. S. 1943, 
which provides in part: ‘‘(1) Subject to the provi- 
sions of this section and of section 28-841, the use of 
force upon or toward another person is justifiable 
when the actor believes that such force is immedi- 
ately necessary for the purpose of protecting himself 
against the use of unlawful force by such other per- 
son on the present occasion,”’ is the governing provi- 
sion in this circumstance. I do not believe the justi- 
fication doctrine of section 28-834, R. R. S. 1948, can 
be reasonably construed to permit assaults against 
wholly innocent persons who are not the source or 
cause of the evil to be avoided. 

Spencer, C. J., Pro Tem., joins in this concur- 
rence. 
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STATE OF NEBRASKA, APPELLEE, V. HERSHELL 
STONER, APPELLANT. 
271 N. W. 2d 348 


Filed November 8, 1978. No. 41962. 


Appeal from the District Court for Scotts Bluff 
County: RosBert O. Hipps, Judge. Affirmed. 


Hershell Stoner, pro se. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BosLauGy, 
McCown, CLINTON, BRODKEY, and Wuite, JJ., and 
Kuns, Retired District Judge. 


WHITE, J. 

This is a companion case to State v. Baker, ante p. 
579, 270 N. W. 2d 922. Defendant was charged with 
the failure to make a state income tax return. On 
the Nebraska individual income tax return for the 
year 1976, the defendant supplied his name, address, 
town, and social security number. He objected to 
providing his zip code. He objected to providing his 
county of residence. He did not provide his school 
district and county numbers. He objected to setting 
forth his federal filing status and objected to all 
other information called for on the form. Attached 
to the form was a lengthy letter in which he ex- 
plained that, where the word ‘“‘object’’ appeared on 
the form, his refusal to provide the information 
called for was based on rights protected by the 
First, Second, Fourth, Fifth, Sixth, Seventh, Eighth, 
Ninth, Tenth, Thirteenth, Fourteenth, and Sixteenth 
Amendments to the United States Constitution. The 
defendant’s argument relies primarily on a Fifth 
Amendment claim that it is his privilege not to dis- 
close any information relating to his income on a tax 
return. The county court found the defendant guilty 
and assessed a fine against the defendant of $300 and 
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costs. The defendant appealed to the District Court 
and the District Court affirmed. He appeals to this 
court. We affirm. 

The defendant contends principally on appeal that 
he was entitled to assistance of lay counsel and that 
he has a right under the Fifth Amendment to the 
United States Constitution not to disclose any infor- 
mation relating to income on an income tax return. 
The defendant told the trial court that he would pro- 
ceed only with lay counsel. The court declined to al- 
low lay counsel to represent him. He assigns this 
refusal as error. No purpose would be served by 
setting forth in detail the arguments of the defend- 
ant. They have been decided adversely to his posi- 
tion most recently in State v. Baker, supra, State v. 
Spurgeon, 200 Neb. 719, 265 N. W. 2d 224, and State v. 
Soester, 199 Neb. 477, 259 N. W. 2d 921. 

The judgment and sentence of the trial court are 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DOUGLAS 
R. PAYNE, APPELLANT. 
271 N. W. 2d 350 


Filed November 8, 1978. No. 41972. 


1. Searches and Seizures: Affidavits: Controlled Substances. In an 
affidavit for a search warrant the judge must be informed of some 
of the underlying circumstances from which the informant con- 
cluded that controlled substances were where he claimed they 
were, and some of the underlying circumstances from which the of- 
ficer concluded that the informant was credible or his information 
reliable. 

2. Searches and Seizures: Affidavits. Affidavits for search warrants 
must be tested in a commonsense realistic fashion. Where some of 
the underlying circumstances are detailed in the affidavit, where 
reason for crediting the source of the information is given, and 
when a magistrate has found probable cause, the court should not 
invalidate the warrant by interpreting the affidavit in a hyper- 
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technical rather than a commonsense manner. 

3. Searches and Seizures: Controlled Substances. An informant se- 
lected by the police, who makes a purchase of controlled sub- 
stances under the personal direction, supervision, and control of a 
police officer, and informs the officer of what the informant saw 
and heard at the time of the purchase, is presumptively reliable. 


Appeal from the District Court for Douglas Coun- 
ty: JoHN E. Cuiark, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BosLAuGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


McCown, J. 

After trial to the court, the defendant was con- 
victed on two counts of possession of a controlled 
substance with intent to deliver. The defendant was 
sentenced to imprisonment for not less than 244 nor 
more than 4 years on each count, the sentences to 
run concurrently. The defendant has appealed. 

The only issue on this appeal is whether the Dis- 
trict Court erred in overruling defendant’s motion to 
suppress evidence seized under a search warrant ob- 
tained on the affidavit of a police officer. 

It is the defendant’s contention that the affidavit 
for the search warrant failed to allege any under- 
lying circumstances from which the officer making 
the affidavit concluded that the informant was credi- 
ble or reliable. It is defendant’s position that there 
was nothing in the affidavit to indicate the reliability 
of the informant or where he obtained his informa- 
tion. 

The affidavit sought a search warrant for narcotic 
drugs, including amphetamines and barbiturates 
reasonably believed to be located in apartment No. 
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221, Tudor Heights Apartments, 10638 Birch Street, 
Omaha, Douglas County, Nebraska. The stated 
grounds for the issuance of the search warrant, and 
the reasons for the officer’s belief that the drugs 
were concealed or kept at that location were: ‘‘Offi- 
cer O’Connor, Frank received information that 
Douglas R. Payne W/M DOB 12-25-55 of 10638 Birch 
St., Apt. # 221 is in possession of a large amount of 
capsules known by the street name as crystals, 
these are presently being sold from this apt. by 
Payne. Checking the record of Douglas R. Payne it 
was found that he has several criminal entries also a 
conviction for the delivery of a controlled substance 
which he received one years probation for this of- 
fense on 2-19-76. 

“During the last 72 hours Officer O’Connor con- 
tacted an informant who made a controlled buy 
from Douglas R. Payne at 10638 Birch St. Apt. # 221. 
This informant advised Officer O’Connor that Payne 
had in his possession at this time several hundred 
capsules of crystal, also that Payne was interested 
in getting rid of the capsules in large quantity’s 
(sic). From the above information Officer O’Con- 
nor believes that concealed inside Apt. # 221 at 10638 
Birch St. under the control of Douglas R. Payne are 
(sic) a large quantity of illegal possessed narcotic 
drugs for street sale.’’ 

The affidavit was the only information presented 
to the judge at the time the search warrant was re- 
quested. The judge of the District Court issued the 
search warrant based on the affidavit. The police 
executed the warrant the same day, and found a 
quantity of controlled substances. This prosecution 
was then commenced. Defendant’s motion to sup- 
press the evidence seized was overruled, and this 
appeal followed conviction. 

Essentially, the defendant contends that an affi- 
davit must affirmatively show that the informant 
has previously been found reliable, and that the ab- 
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sence of such a statement is a fatal defect which in- 
validates a search warrant based upon the affidavit. 
Such a rule would invalidate any warrant based on 
information from a first-time informant. 

It has been well established that affidavits for 
search warrants such as the one involved here must 
be tested and interpreted by magistrates and courts 
in a commonsense and realistic fashion. Technical 
requirements of elaborate specificity once exacted 
under common law pleadings have no proper place 
in this area. Recital of some of the underlying cir- 
cumstances in the affidavit is essential. Where 
these circumstances are detailed, where reason for 
crediting the source of the information is given, and 
when a magistrate has found probable cause, the 
court should not invalidate the warrant by interpret- 
ing the affidavit in a hypertechnical, rather than a 
commonsense manner. Although in a particular 
case it may not be easy to determine when an affi- 
davit demonstrates the existence of probable cause, 
the resolution of doubtful or marginal cases in this 
area should be largely determined by the preference 
to be accorded to warrants. United States v. Ven- 
tresca, 380 U. S. 102, 85 S. Ct. 741, 18 L. Ed. 2d 684. 

Aguilar v. Texas, 378 U. S. 108, 84 S. Ct. 1509, 12 L. 
Ed. 2d 723, set out the rules applicable here. In that 
case the Supreme Court said: ‘‘Although an affi- 
davit may be based on hearsay information and 
need not reflect the direct personal observations of 
the affiant, (cit.) the magistrate must be informed 
of some of the underlying circumstances from which 
the informant concluded that the narcotics were 
where he claimed they were, and some of the under- 
lying circumstances from which the officer con- 
cluded that the informant, whose identity need not 
be disclosed, (cit.) was ‘credible’ or his information 
‘reliable.’ ”’ 

The critical sentence in the affidavit involved in 
the case before us states: ‘‘During the last 72 hours 
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Officer O’Connor contacted an informant who made 
a controlled buy from Douglas R. Payne at 10638 
Birch St. Apt. # 221."’ That sentence states that the 
contact with the informant was made by the officer 
affiant. Obviously the police had had some prior 
contact with the informant, which led the officer to 
seek the cooperation of the informant in attempting 
to make a controlled buy from the defendant at the 
location referred to. It would be absurd to presume 
that such prior contacts had established that the in- 
formant was unreliable, rather than reliable. 

The affidavit does not spell out the meaning of the 
words ‘‘controlled buy.’’ The testimony at the sup- 
pression hearing established that the term ‘‘con- 
trolled buy’’ in law enforcement parlance meant a 
purchase of controlled substances by a cooperating 
individual from a specific designated person or ata 
specific designated place, made under the personal 
supervision and control of an officer or officers. At 
the suppression hearing Officer O’Connor detailed 
the actions he took personally in this case, but con- 
ceded that the extent of control, supervision, and ob- 
servation would vary from officer to officer and 
from case to case, dependent upon the circum- 
stances. He did not present any evidence at the 
time of issuance of the warrant except that given in 
the affidavit. The affidavit, reasonably interpreted, 
indicates that the information given by the inform- 
ant to Officer O’Connor immediately after the ‘‘con- 
trolled buy’’ resulted from the personal observation 
of the informant while he was on the defendant’s 
premises. There is no evidence that the judge who 
issued the search warrant and Officer O’Connor at- 
tributed the same meaning to the term ‘‘controlled 
buy,’’ but it can be reasonably inferred that the 
judge was familiar with local law enforcement 
terms and usage. 

Although the affidavit in this case fails to establish 
that the informant was an untested citizen inform- 
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ant, neither does it establish that the informant was 
not a citizen informant. An informant’s detailed 
eyewitness report of a crime may be self-corroborat- 
ing; it supplies its own indicia of reliability; and an 
untested citizen informant who has personally ob- 
served the commission of a crime is presumptively 
reliable. See, United States v. Simmons, 444 F. 
Supp. 500 (EH. D. Pa., 1978); People v. Schulle, 51 
Cal. App. 3d 809, 124 Cal. Rptr. 585; State v. Drake, 
224 N. W. 2d 476 (Iowa, 1974). It has been held, how- 
ever, that the status of a citizen informant cannot at- 
tach unless the affidavit affirmatively sets forth the 
circumstances from which the existence of the 
status can reasonably be inferred. See People v. 
Smith, 17 Cal. 3d 845, 132 Cal. Rptr. 397, 553 P. 2d 557. 
The affidavit here does not affirmatively set forth 
the circumstances from which the existence of a citi- 
zen informant status can reasonably be inferred. 
This court has consistently held that affidavits for 
search warrants must be tested in a commonsense 
realistic fashion. See State v. Huggins, 186 Neb. 704, 
185 N. W. 2d 849. A commonsense realistic interpre- 
tation of the affidavit involved here establishes that 
a police officer contacted an informant and obtained 
the informant’s cooperation for the purpose of pur- 
chasing, or attempting to purchase, controlled sub- 
stances from an individual at a specified location. 
The informant so selected, under the personal super- 
vision and control of the officer, made a purchase of 
controlled substances from the defendant, delivered 
the substances to the officer, and informed the offi- 
cer of what he had seen and heard at the time of the 
purchase. Those underlying circumstances were 
sufficient to establish that the informant was pre- 
sumptively reliable, and that his information was 
credible in the absence of evidence to the contrary. 
In this case the defendant does not contend that any 
of the circumstances or information detailed in the 
affidavit was incorrect or inaccurate, but contends 
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only that the affidavit failed to affirmatively show 
the prior reliability of the informant. 

The words ‘‘who has proven reliable in the past’ 
do not constitute a magic formula, the recitation of 
which establishes the reliability of an informant. 
Neither does the absence of the words in an affidavit 
establish the fact that the informant was not reli- 
able, nor render the search warrant fatally defec- 
tive. Although the affidavit in this case may be 
marginal, and it may not be easy to determine that 
the affidavit demonstrates the existence of probable 
cause, nevertheless the trial court found probable 
cause for the issuance of the search warrant on the 
basis of the affidavit here. Constitutional policy de- 
mands that doubtful or marginal cases in this area 
should be largely determined by the preference to be 
accorded to- warrants. See United States v. Ven- 
tresca, 380 U. S. 102, 85S. Ct. 741, 13 L. Ed. 2d 684. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 

Wuits, J., dissenting. 

I respectfully dissent. In Aguilar v. Texas, 378 U. 
S. 108, 84 S. Ct. 1509, 12 L. Ed. 2d 723, the United 
States Supreme Court established what has come to 
be known as the ‘“‘two-pronged’’ test for judging the 
sufficiency of an affidavit for a search warrant. In 
order to pass that test, the affidavit must inform the 
magistrate of: (1) Some of the underlying circum- 
stances from which the informant concluded that the 
narcotics were where he claimed they were, and (2) 
some of the underlying circumstances from which 
the officer concluded (a) that the informant, whose 
identity need not be disclosed, was credible, or 
(b) that his information was reliable. I feel that the 
affidavit before us entirely fails to satisfy the second 
prong. 

In determining whether the magistrate was justi- 
fied in the issuance of a warrant, the State is not per- 
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mitted to supplement information contained in the 
affidavit or given the magistrate for a search war- 
rant at the hearing on the motion to suppress. See 
Whiteley v. Warden, 401 U.S. 560, 91S. Ct. 1031, 28 L. 
Ed. 2d 306. 

Since the affidavit and the evidence at the hearing 
on the motion to suppress are devoid of any evidence 
that the informant was a ‘‘citizen informant,’’ the 
majority opinion cannot and does not contend that 
his report of a crime would be presumptively relia- 
ble. Nor does the majority opinion contend that 
there is any indicia of previous reliability of the in- 
formant contained in the affidavit or presented to 
the magistrate. The second prong of the Aguilar 
test must then be met by the officer’s affidavit of a 
‘‘controlled buy.”’ 

It is conceded that an affidavit setting forth the 
underlying circumstances of a sufficiently controlled 
buy would justify a decision of the magistrate that 
the information provided by the informant in a par- 
ticular case is ‘‘reliable’’ and thus obviate the neces- 
sity of an inquiry into the credibility of the inform- 
ant in general. The vice in the majority opinion, it 
seems to me, is its interpretation of the words ‘‘con- 
trolled buy.’’ As recited in the majority opinion, the 
police officer was permitted to testify at the sup- 
pression hearing that the words meant the purchase 
of a controlled substance by a cooperating individual 
from a specific designated person or a specific des- 
ignated place made under the personal supervision 
and control of an officer or officers. Despite the of- 
ficer’s concession that the amount of ‘‘control’’ pos- 
sible will depend on the circumstances, the majority 
opinion finds the term ‘‘controlled buy’’ to be capa- 
ble of precise definition, reads that definition into 
the affidavit, and finds the affidavit sufficient. 
Again, it must be pointed out, the definition of ‘‘con- 
trolled buy’’ was not present in the affidavit nor pre- 
sented to the magistrate. 
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In the affidavit for the search warrant in Jones v. 
United States, 336 A. 2d 535, a decision of the District 
of Columbia Court of Appeals, the first paragraph of 
the affidavit stated that the officer had ‘‘met with a 
reliable informant, this informant has proven reli- 
able in at least 5 occasions in the past two months, 
all of which resulted in the arrest of narcotic viola- 
tors and the seizure of narcotic drugs. This source 
stated that illicit narcotic drugs were being dis- 
pensed inside 1111 Mass. Ave. N. W. #308. This 
source of information further stated that it had il- 
legally purchased illicit narcotic drugs in the past 
and that it was willing to purchase illicit narcotic 
drugs for the Third District Vice Unit.”’ The affi- 
davit went on to describe an oft-repeated scenario. 
The court there stated that: ‘‘A controlled purchase 
of drugs from the apartment was arranged. The of- 
ficer and the informant went to the apartment build- 
ing. The informant was searched by the officer and 
found to have no money or narcotics on his person. 
The officer then gave the informant police funds, 
and watched him enter the building. On the in- 
formant’s return a few minutes later, as described 
in the affidavit, the ‘affiant then searched the source 
of information and found it (the informant) to con- 
tain a quantity of brown envelopes all of which con- 
tained green plant material. The search also re- 
vealed the source of information to be free of any 
money.’ 

‘‘The informant further told the officer that he had 
purchased the material from a particular person in 
that particular apartment, and a preliminary field 
test undertaken promptly reflected that the sub- 
stance purchased was marijuana.” 

The court concluded that the observation of the in- 
formant by the police officer, which extended only to 
the door of the apartment complex and not to the 
door of the specific apartment, was sufficient based 
on previous criteria of reliability and that no direct 
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observation of the apartment door itself would be re- 
quired. The differences between the two cases are 
obvious. In this case we have no previous indicia of 
credibility of the informant. There is no indication 
in the affidavit that the substance purchased actual- 
ly turned out to be a controlled substance. More im- 
portantly, the decision in Jones as to whether the 
buy was ‘‘controlled enough’’ was made by the mag- 
istrate after consideration of underlying circum- 
stances, while in the instant case, the magistrate 
merely accepted the conclusion of the officer on that 
issue. As Mr. Justice Jackson noted in Johnson v. 
United States, 333 U. S. 10, 68 S. Ct. 367, 92 L. Ed. 
436: ‘The point of the Fourth Amendment, which is 
not often grasped by zealous officers, is not that it 
denies law enforcement the support of the usual in- 
ferences which reasonable men draw from the evi- 
dence. Its protection consists in requiring that those 
inferences be drawn by a neutral and detached mag- 
istrate instead of being judged by the officer en- 
gaged in the often competitive enterprise of ferret- 
ing out crime.’’ This protection function of the war- 
rant requirement affords protection in name only 
when the magistrate fails to inquire into the ‘‘under- 
lying circumstances”’ as required by Aguilar and ac- 
cepts instead the conclusions of the officer. 

It appears from the record of the suppression 
hearing that the only evidence before the magistrate 
was the affidavit and that the amount of ‘‘control’’ in 
a controlled buy could vary depending on the cir- 
cumstances. I have no hesitancy in saying that if 
testimony of the officer at the hearing on the motion 
to suppress had been contained in the affidavit, the 
evidence would be admissible. However, it is my 
understanding of the law that since the evidence was 
not before the magistrate, and the words ‘‘controlled 
buy” are not so precise that any particular meaning 
can be attributed to them, that we do violence to 
Whiteley v. Warden, supra, by approving this affi- 


VoL. 201] SEPTEMBER TERM, 1978 675 


Cook v. Beermann 


davit. The evidence is probably conclusive that the 
defendant was a large dealer in dangerous drugs 
and that suppression of the evidence would result in 
his freedom. As it was put by Mr. Justice (then 
judge) Cardozo: ‘‘The criminal is to go free be- 
cause the constable has blundered.’’ People v. 
Defore, 242 N. Y. 18, 150 N. E. 585. Iam as reluctant 
as the majority to bring about this result, but as Mr. 
Justice Clark responded in Mapp v. Ohio, 367 U. S. 
648, 81 S. Ct. 1684, 6 L. Ed. 2d 1081: ‘‘* * * ‘there is 
another consideration — the imperative of judicial 
integrity.’ * * * The criminal goes free, * * * but it is 
the law that sets him free. Nothing can destroy a 
government more quickly than its failure to observe 
its own laws, or worse, its disregard of the charter of 
its own existence.”’ 

I would reverse. 

Kons, Retired District Judge, joins in this dissent. 


RICHARD J. COOK ET AL., APPELLEES AND 
CROSS-APPELLANTS, V. OTTO H. BEERMANN, APPELLANT 
AND CROSS-APPELLEE, IMPLEADED WITH ALLEN L. 
HIKES, APPELLEE AND CROSS-APPELLEE. 

271 N. W. 2d 459 


Filed November 15, 1978. No. 41634. 


1. Real Property: Appurtenances: Intent. Whether an article an- 
nexed to the real estate has become a part thereof is a mixed ques- 
tion of law and fact. In determining this question, the following 
tests, while not all inclusive, have received general approval, viz: 
(1) Actual annexation to the realty, or something appurtenant 
thereto; (2) appropriation to the use or purpose of that part of 
the realty with which it is concerned; and (3) the intention of the 
party making the annexation to make the article a permanent 
accession to the freehold. 

2. Real Property: Property: Appurtenances. Ordinarily, the 
owner of the fee, by his annexation of personal property, renders it 
an accession to the land. 

3. Real Property: Intent. Where the owner of property puts in im- 
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provements, the law at once raises a presumption of intention to 
make them a part of the land. Rules for determining what is a fix- 
ture are construed strongly against the vendor and in favor of the 
purchaser. 

4. Contracts: Evidence: Trial. In interpreting a written contract, 
the meaning of which is in doubt and dispute, evidence of prior or 
contemporaneous negotiations or understandings is admissible to 
discover the meaning which each party had reason to know would 
be given to the words by the other party. 

5. Contracts: E:vidence. A written instrument is open to explana- 
tion by parol evidence when its terms are susceptible to two con- 
structions or where the language employed is vague or ambiguous. 

6. Contracts: Evidence: Trial. Conflicting evidence relating to 
ambiguities and contradictory provisions in a written contract is 
for the finder of fact. 

7. Pleadings: Evidence: Trial. A party may at any and all times 

invoke the language of his opponent’s pleadings on which the case 

is being tried on a particular issue as rendering certain facts in- 
disputable and in doing so he is neither required nor allowed to 
offer such pleading in evidence in the ordinary manner. 

: . Where one party desires to avail him- 
self of the other’s pleading, it is not a process of using evidence, 
but an invocation of the right to confine the issues and to insist on 
treating as established the facts admitted in the pleadings. 


Appeal from the District Court for Dakota County: 
FRANCIS J. KNEIFL, Judge. Reversed in part, and re- 
manded with directions. 


Pierson, Ackerman, Fitchett & Akin and Joseph 
E. Marsh, for appellant. 


Maurice S. Redmond and Gleysteen, Harper, Eids- 
moe & Heidman, for appellees Cook et al. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WuiTE, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., PRO TEM. 

This is an action brought by purchasers of real es- 
tate to recover damages for the value of an irriga- 
tion pump and motor which their grantor removed 
from the property and sold to a third party. The 
District Court entered judgment in the amount of 
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$1,750. Defendant Otto H. Beermann appeals. Plain- 
tiffs cross-appeal and seek to recover an additional 
$1,750 in damages. We sustain the cross-appeal, and 
reverse in part and remand with directions. 

Plaintiffs purchased 62 acres of farmland from the 
defendant in April 1974. Negotiations for the sale 
were conducted between one of the plaintiffs, Rich- 
ard Cook, and defendant’s real estate broker, Ernie 
Albertson. When Cook inspected the property he ob- 
served an irrigation well complete with pump and 
motor. The pump was positioned in the well. The 
motor, which was supplied with fuel by an under- 
ground natural gas line running from the house, was 
bolted to a concrete pad directly adjacent to the 
well. The irrigation pipe and sprinkler system were 
unassembled and stacked behind the house, approxi- 
mately 1,500 feet from the well. Cook informed Al- 
bertson he would have no use for the pipe or sprink- 
ler system. He testified it was his understanding 
that the pump and motor would remain attached to 
the well. 

A purchase agreement prepared by Albertson was 
signed by Cook on behalf of himself and the other 
plaintiffs on March 26, 1974. The printed form pro- 
vides that included in the sale are ‘‘all fixtures and 
equipment permanently attached to said premises.’’ 
The space provided for listing personal property in- 
cluded in the sale was left blank. The agreement 
contains the following typewritten provision: ‘‘The 
irrigation equipment is not included in this sale.”’ 

Albertson testified over defendant’s objection that 
he intended the term ‘‘irrigation equipment’’ to re- 
fer only to the pipe and the sprinkler system, and 
that he would have employed different language to 
exclude the pump and motor from the sale. He 
stated there was no specific agreement concerning 
the pump and motor, however, as nothing was ever 
mentioned about these items. Albertson received 
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all his instructions from Otto Beermann’s attorney, 
Rodney Smith. 

Smith accepted the purchase agreement on behalf 
of his client on April 25, 1974, after making certain 
modifications. He had a power of attorney in the 
matter because Beermann was in Europe at the 
time. Smith testified he was informed about the ir- 
rigation pipe and sprinkler system but that he was 
not aware of the existence of the pump and motor. 
If he had been, he would have asked Beermann 
about them and made specific mention of those 
items in the purchase agreement. 

Sometime after the sale plaintiffs were contacted 
by defendant’s brother, Albert Beermann. He in- 
formed them the pump and motor did not go with 
the real estate. Plaintiffs disagreed and insisted the 
pump and motor were their property. Cook testified 
he discovered the pump and motor had been re- 
moved sometime in i975. A demand for its return 
was made upon Albert Beermann by a letter from 
plaintiffs’ attorney. 

Allen L. Heikes purchased the pump, motor, irriga- 
tion pipe, and sprinkler system from Albert Beer- 
mann, who was acting as agent for his brother, in 
April 1975. Heikes hired a pump company to re- 
move the pump and motor from plaintiffs’ property. 
He paid Albert Beermann a total amount of $3,500. 
Heikes testified the pump and motor would be worth 
approximately one-half of that figure. 

Richard Cook expressed the opinion that the pump 
and motor were worth $3,500. Plaintiffs unsuccess- 
fully attempted to introduce as evidence of value de- 
fendant’s answer to a cross-petition of Allen L. 
Heikes. In his cross-petition Heikes alleged that the 
reasonable value of the pump and motor was $6,000. 
Defendant answered by stating that the actual value 
of the pump and motor was $3,500. The trial judge 
ruled this was not an admission of value by the de- 
fendant. 
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The first question presented is whether the pump 
and motor were fixtures or items of personalty. In 
Swift Lumber & Fuel Co. v. Elwanger, 127 Neb. 740, 
256 N. W. 875 (1934), this court stated: ‘‘Whether an 
article annexed to the real estate has become a part 
thereof is a mixed question of law and fact. * * * In 
determining this question, the following tests, while 
not all inclusive, have received general approval, 
viz.: ‘1st. Actual annexation to the realty, or some- 
thing appurtenant thereto. 2d. Appropriation to the 
use or purpose of that part of the realty with which it 
is connected. 3d. The intention of the party making 
the annexation to make the article a permanent ac- 
cession to the freehold. This intention being inferred 
from the nature of the articles affixed, the relation 
and situation of the party making the annexation, 
the structure and mode of annexation, and the pur- 
pose or use for which the annexation has been made.’ 
Freeman v. Lynch, 8 Neb. 192; Frost v. Schinkel, 121 
Neb. 784. The third test, namely that of ‘intention,’ 
appears by the clear weight of modern authority to 
be the controlling consideration.”’ 

In Joiner v. Pound, 149 Neb. 321, 31 N. W. 2d 100 
(1948), we said: ‘‘ * * * ordinarily the owner of the 
fee, by his annexation of personal property, renders 
it an accession to the land. * * * We said in Frost v. 
Schinkel, 121 Neb. 784, 238 N. W. 659, 77 A. L. R. 1381, 
that where the owner puts in improvements, the law 
at once raises a presumption of intention to make 
them a part of the land. Rules for determining what 
is a fixture are construed strongly against the ven- 
dor and in favor of the purchaser.”’ 

Applying the foregoing rules, it seems clear the 
pump and motor were fixtures. The motor was 
bolted to a concrete pad which measured approxi- 
mately 8 to 10 feet in length and 4 feet in width. 
Natural gas to power the motor was supplied from 
an underground line. The pump was inside the well 
casing and secured by bolts. 


680 NEBRASKA REPORTS [ VoL. 201 
Cook v. Beermann 


Finding the pump and motor to be fixtures, it be- 
comes necessary to determine whether they were 
excluded from the sale by the terms of the contract. 
The purchase agreement provides: ‘‘The irrigation 
equipment is not included in this sale.’’ Both Cook 
and Albertson testified the term ‘‘irrigation equip- 
ment’’ referred to the irrigation pipe and sprinkler 
system and not to the pump and motor. Smith, de- 
fendant’s attorney-in-fact, testified as to the follow- 
ing conversation with plaintiffs’ attorney after the 
dispute arose: ‘‘Well, you told me you were having 
problems about a motor in a well and I told you, at 
that time, that I didn’t know that there was a motor 
in the well, but had I known I would have assumed it 
went with the property.”’ 

Defendant contends the testimony of his attorney- 
in-fact, as well as that of Cook and Albertson, should 
have been excluded as violative of the parol evi- 
dence rule. The attorney-in-fact was his representa- 
tive in this transaction and made alterations in the 
contract before approving it for defendant. Actually, 
the contract was made by the attorney-in-fact. 

In Ely Constr. Co. v. S8 & S Corp., 184 Neb. 59, 165 
N. W. 2d 562 (1969), we said: ‘‘In interpreting a 
written contract, the meaning of which is in doubt 
and dispute, evidence of prior or contemporaneous 
negotiations or understandings is admissible to dis- 
cover the meaning which each party had reason to 
know would be given to the words by the other party.”’ 

In Olds v. Jamison, 195 Neb. 388, 238 N. W. 2d 459 
(1976), we stated: ‘‘A written instrument is open to 
explanation by parol evidence when its terms are 
susceptible to two constructions or where the lan- 
guage employed is vague or ambiguous. 

“Conflicting evidence relating to ambiguities and 
contradictory provisions in a written contract is for 
the finder of fact.” 

Defendant argues in his reply brief that even if the 
pump and motor could be considered ‘‘fixtures and 
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equipment permanently attached to the premises,’’ 
the irrigation pipe and sprinkler system which were 
stacked on the property definitely would not be in- 
cluded in this category. From this premise he 
argues that the provision ‘‘excepting irrigation equip- 
ment” from the sale must be read to apply to the 
pump and motor because it would be superfluous 
otherwise. Actually, there is authority that the irri- 
gation pipe and sprinkler system were also fixtures 
even though they were not physically attached to the 
real estate. We said in Frost v. Schinkel, 121 Neb. 
784, 288 N. W. 659 (1931): ‘‘It should be a safe rule 
to say that parts of property which are not physi- 
cally attached to realty, but which are absolutely 
necessary to the operation of machinery and equip- 
ment which is physically attached, become them- 
selves governed by the same rules as that which is 
annexed to the freehold.’’ 

The contract was ambiguous. The parol testi- 
mony was properly admitted to ascertain the mean- 
ing of the term ‘“‘irrigation equipment.’’ The testi- 
mony preponderates that there was no intention to 
exclude the pump and motor from the sale. The 
clause excluding ‘“‘irrigation equipment’’ was inserted 
in response to Richard Cook’s assertion that plain- 
tiffs had no need for the irrigation pipe and sprinkler 
system. 

The trial court found as follows: ‘‘It is the judg- 
ment of this Court that the pump head and the motor 
were items, although personal, it was the intention 
of the parties that the said property pass to the pur- 
chaser of this property.’’ The court’s finding that 
the disputed items were personal property was er- 
roneous. Such a finding would be inconsistent with 
the judgment because no items of personal property 
were included in the sale. 

The issue on cross-appeal is whether defendant 
should be bound by an admission as to value made in 
his answer to the cross-petition. The cross-petition 
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was one filed by his codefendant against him. In his 
answer, he said as follows: ‘‘Comes now the de- 
fendant, Otto H. Beermann, and for answer to the 
cross petition of defendant, Allen L. Heikes, admits 
all of the allegations of said cross petition except 
that allegation of the fair and reasonable value of 
said motor and pump as $6,000.00. This answering 
defendant alleges that the actual value of said pump 
and motor is $3,500.00 and denies that cross petitioner 
has suffered or will suffer any damages by reason of 
said transaction.’’ While this involved a dispute as to 
value between the codefendants, it constituted one of 
the issues on which the case was tried. The defend- 
ants at no stage of the proceedings attempted to 
amend the pleadings as filed. The trial court was 
bound to consider the evidence. A party may at any 
and all times invoke the language of his opponent’s 
pleadings on which the case is being tried on a par- 
ticular issue as rendering certain facts indisputable 
and in doing so he is neither required nor allowed to 
offer such pleading in evidence in the ordinary man- 
ner. See, Aye v. Gartner, 172 Neb. 162, 108 N. W. 2d 
798 (1961); Stahlhut v. County of Saline, 176 Neb. 189, 
125 N. W. 2d 520 (1964). 

In Bonacci v. Cerra, 134 Neb. 476, 279 N. W. 173 
(1938), this court quoted the following from 2 Wig- 
more, Evidence (2d Ed.), § 1064: ‘‘ ‘The pleadings 
in a cause are, for the purposes of use in that suit, 
not mere ordinary admissions, * * * but judicial ad- 
missions * * * i.e., they are not a means of evidence, 
but a waiver of all controversy (so far as the oppo- 
nent may desire to take advantage of them) and 
therefore a limitation of the issues. Neither party 
may dispute beyond these limits. Thus, any refer- 
ence that may be made to them, where the one party 
desires to avail himself of the other’s pleading, is not 
a process of using evidence, but an invocation of the 
right to confine the issues and to insist on treating as 
established the facts admitted in the pleadings.’ "’ 
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In this case, the plaintiffs offered the pleading in 
evidence. Defendant objected. An unreported dis- 
cussion was held at the bench. The court then sus- 
tained the objection and stated its basis for doing so 
was that the statement as to value was made by de- 
fendant’s attorney and.the court was not convinced 
the pump and motor were worth $3,500. It was not 
within the province of the court to refuse to consider 
the judicial admission in the pleading. The defend- 
ant’s statement of value was a part of the record and 
was a judicial admission as to value regardless of 
the fact that the pleading may have been signed by 
his attorney for him. 

At the time the pump and motor were sold to 
Heikes, defendant’s codefendant, defendant was 
aware that the plaintiffs claimed to be the owners of 
the property by virtue of the sales contract. As we 
view the record, this judicial admission of value is 
binding on the defendant. 

For the reasons set out above, plaintiffs’ cross- 
appeal is sustained. The judgment of the trial court 
is reversed in part, and the cause is remanded with 
directions to increase the award of damages to 
$3,500. 

REVERSED IN PART, AND REMANDED WITH DIRECTIONS. 


H. STARR, APPELLANT AND CROSS-APPELLEE, V. 
P. STARR, APPELLEE AND'CROSS-APPELLANT. 
271 N. W. 2d 464 
Filed November 15, 1978. No. 41640. 


Divorce: Alimony. Alimony awards payable in the form of an annuity 
for life are not favored. 


Appeal from the District Court for Douglas County: 
JAMES M. Murpny, Judge. Affirmed as modified. 


Robert D. Mullin, Thomas A. Gleason, and Boland, 
Mullin & Walsh, for appellant. , 
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Abrahams, Kaslow & Cassman, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, and WHITE, JJ., and VAN PELT, 
District Judge, and Kuns, Retired District Judge. 


BOoSLAUGH, J. 

This is an appeal in a proceeding for the dissolu- 
tion of a marriage. The trial court dissolved the 
marriage; divided the property of the parties; and 
awarded the petitioner alimony and attorney’s fees. 
The petitioner has appealed and the respondent has 
cross-appealed. 

The parties were married in 1949. They have 
three children, all of whom have reached their ma- 
jority. Eric, now 27, was graduated from medical - 
school and is completing his residency. Craig, now 
25, has a degree in political science. Susan, now 21, 
is completing undergraduate studies. 

The parties separated in 1969. This action was 
commenced in 1975. 

The respondent was 57 years of age at time of trial 
and is a psychiatrist engaged in private practice in 
Omaha, Nebraska. His net income from his medi- 
cal practice from 1970 to 1976 has ranged from ap- 
proximately $79,000 to $51,000 per year. During this 
same period of time he had other income of from 
$2,750 to $15,710 per year. The evidence indicates 
that the income from his practice has been decreas- 
ing in recent years. 

The petitioner was 54 years of age at time of trial. 
Although the petitioner was employed at the time 
she was married and continued to work until the 
birth of her first child, she has no particular skills or 
training and has not been employed for 26 years. 
She has a heart condition which is not seriously dis- 
abling but it is such that it is doubtful whether she 
should attempt to seek employment at this time. 

The principal issue in this appeal is the division of 
property and award of alimony made by the trial 
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court. The total value of the property owned by the 
parties was approximately $550,000. The petitioner 
was awarded the residence of the parties including 
the furnishings, valued at $125,000, a 1974 Mustang 
automobile, and life insurance policies, securities, 
and cash items having a total value of $166,238 ac- 
cording to the findings of the trial court. The peti- 
tioner was awarded alimony at the rate of $1,250 per 
month until her death or remarriage. 

The respondent was awarded the remainder of the 
property subject to indebtedness of approximately 
$143,000, a substantial portion of which was incurred 
by the respondent after the separation. 

The petitioner claims that the division of property 
was unfair because the residence property should 
have been valued at approximately $80,000; that the 
petitioner should have been awarded approximately 
$14,000 additional for an inheritance which she re- 
ceived in the early 1960’s; that she should have been 
awarded the $40,480 balance in an agency account at 
the Omaha National Bank; and that an additional 
award should be made to her to compensate for the 
depletion of assets which resulted from lavish gifts 
and other expenditures the respondent has made for 
the children since the parties separated in 1969. The 
petitioner further contends that the alimony should 
be increased to not less than $2,000 per month. 

The respondent contends that award of property 
and alimony made to the petitioner was excessive; 
that the residence should have been valued at 
$140,000; and that the alimony award should be re- 
duced to $500 per month and terminated when the 
respondent reaches age 65. 

The evidence concerning the valuation of the resi- 
dence was in conflict. We believe the record sus- 
tains the findings of the trial court as to the valua- 
tion of the residence and its furnishings and we 
adopt those findings as our own. 

The life insurance policies awarded to the peti- 
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tioner are seven policies owned by the petitioner 
which have a net cash value of $18,524. The annual 
premiums amount to $4,125. Five of the policies 
have a face value of $105,000 and insure the life of 
the respondent. The other two policies insure the 
lives of Eric and Craig. We think a more equitable 
division of the property would result if the seven life 
insurance policies were awarded to the respondent 
and the agency account at the Omaha National 
Bank, or its monetary equivalent, were awarded to 
the petitioner. 

The petitioner was awarded alimony for the re- 
mainder of her life or until her remarriage. Ali- 
mony awards payable in the form of an annuity for 
life are not favored. 

If the amount awarded as alimony is increased to 
$1,700 per month and the time during which it is pay- 
able is reduced to 12 years, the alimony awarded 
will have approximately the same present value 
based upon the petitioner’s expectancy although the 
total sum paid by the respondent will be less. Such 
a modification will relieve the respondent from mak- 
ing monthly payments during his retirement years 
and will give the petitioner the benefit of the award 
during her more active years. 

The trial court allowed the petitioner $15,000 for 
the services of her attorneys in the trial court. While 
this was a substantial amount, we do not believe it 
was excessive under the circumstances in this case. 
The financial affairs of the respondent were quite 
complicated and considerable discovery procedures 
were necessary to develop the facts so that an ade- 
quate presentation of the case could be made. 

The judgment of the District Court is modified to 
provide that the seven life insurance policies de- 
scribed in paragraph V(d) of the judgment are 
awarded to the respondent; the agency account in 
the Omaha National Bank, or its monetary equivalent, 
is awarded to the petitioner; and the alimony award 
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is modified to provide that the respondent shall pay 
to the clerk of the District Court for Douglas County, 
Nebraska, for the support and maintenance of the 
petitioner, the sum of $1,700 per month for a period 
of 12 years commencing July 20, 1977, said payments 
to terminate upon the death or remarriage of the pe- 
titioner but not upon the death of the respondent. 
The judgment of the District Court in all other re- 
spects is affirmed. 

The petitioner is allowed the sum of $1,500 for the 
services of her attorney in this court. 

AFFIRMED AS MODIFIED. 


JUANITA I. BLOME, APPELLEE AND CROSS-APPELLANT, V. 
HERMAN G. BLOME, SR., APPELLANT AND CROSS-APPELLEE, 
Louis E. BLOME, APPELLEE AND CROSS-APPELLEE. 

271 N. W. 2d 466 


Filed November 15, 1978. No. 41694. 


1. Divorce: Trial: Witnesses. In an appeal from a decree of dis- 
solution of marriage, this court, in reaching its own findings, will 
give weight to the fact that the trial court observed the witnesses 
and their manner of testifying and accepted one version of the 
facts rather than the opposite. 

2. Divorce: Property. The rules for determining a division of prop- 

erty in an action for dissolution of marriage provide no mathemati- 

cal formula by which such awards can be precisely determined. 

: This court is not inclined to disturb the division of 
property made by the trial] court unless it is patently unfair on the 
record. 


Appeal from the District Court for Scotts Bluff 
County: Ropert O. Hippe, Judge. Affirmed. 


Holtorf, Hansen, Kovarik & Nuttleman, Byron J. 
Brogan, and James W. Ellison, for appellant. 


Richard A. Douglas, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
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McCown, CLINTON, BRoDKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


McCown, J. 

This is a proceeding for dissolution of marriage. 
The District Court dissolved the marriage and made 
a property division. The husband has appealed and 
the wife has cross-appealed. 

The petitioner, Juanita I. Blome, and the respond- 
ent, Herman G. Blome, Sr., were married in Pasa- 
dena, California, on May 9, 1970. At the time of the 
marriage the wife was 52 years of age and the hus- 
band was 77. Both had been married before and had 
grown children. At the time of the marriage the 
wife was living in California and was employed in 
taking care of an elderly couple. The husband was 
a farmer and rancher and lived in Morrill County, 
Nebraska. The parties lived in the wife’s residence 
in California for a short while and then came to Ne- 
braska. 

Shortly after returning to Nebraska the parties 
purchased a residence in Gering, Nebraska, for 
$18,500, which was appraised at $30,000 at time of 
trial. For approximately 3 years the wife resided in 
the Gering residence and the husband lived during 
the week in another house which he owned in Bridge- 
port, Nebraska, approximately 30 miles away. The 
wife visited him in Bridgeport at least once a week 
and prepared and took meals to him, and he came to 
the Gering house on weekends. Until early 1974 the 
husband was active in the cattle business on the 
Bridgeport farmland in which he held a life interest. 
He had approximately 100 to 125 head of cattle on 
hand at all times. After he sold the cattle in early 
1974 the parties lived together in Gering during the 
remainder of the marriage. The wife testified that 
the husband required extra care during this period 
of the marriage, and the husband conceded that she 
worked hard at all times. 
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At the time of the marriage the wife had a few 
hundred dollars in a checking account, some furni- 
ture, an automobile, and she owned a small house 
which was later sold for $2,000. She also received 
approximately $2,000 from an estate during the 
course of the marriage. 

The evidence as to the husband’s holdings at the 
time of the marriage is unclear and confusing. He 
had an interest in approximately 900 acres of farm- 
land in Morrill County, Nebraska. Sometime in the 
1960’s the husband conveyed the farmland to his 
children and, according to his testimony, he retained 
a life estate in the property. On June 1, 1972, his 
children executed a deed conveying a life interest in 
the Morrill County farmland to him. During the 
period of the marriage the husband was entitled to 
all the current income from the farmland. His chil- 
dren sold one tract of the farmland in 1975 for 
$30,000, and the remainder for $190,000 in 1976. The 
record does not disclose the disposition made of the 
husband’s life estate. 

At the inception of the marriage the husband also 
owned a house in Bridgeport, Nebraska, worth 
$7,000, which he had transferred to a granddaughter 
prior to the trial here. The husband also testified 
that he had some stocks and bonds at the time of the 
marriage, but he could not identify the kinds or 
amounts. 

The husband also testified that he made certain 
loans prior to the marriage which had been paid off 
during the marriage. The details and the allocation 
of amounts paid to periods of time before and after 
the inception of the marriage were uncertain and 
confusing. 

During the marriage the parties acquired a sub- 
stantial amount of stocks and bonds. At the time of 
trial the value of the securities acquired by the par- 
ties during the marriage was approximately $97,000. 
The husband transferred a substantial portion of 
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these securities into joint tenancy between himself 
and his son, Louis Blome, in July 1975. The son was 
made a party to this action. 

The evidence also established that the husband 
had instituted several lawsuits stemming from ac- 
tivities conducted by him during the period of the 
marriage. In one of these the husband had won a 
summary judgment for $16,366.39 a few months be- 
fore the trial here. Other suits involved claims of 
$2,578.25 and $12,600 by the husband against other 
parties. There were also suits and counterclaims 
pending against the husband on which his potential 
liability was substantially the same amount. 

The parties also owned a station wagon valued at 
$1,900 and a pickup truck valued at $800, and the hus- 
band had savings and loan accounts in the sums of 
$2,479.57 and $3,483.16. 

The petition for dissolution of marriage was filed 
on November 18, 1976, in the District Court for Scotts 
Bluff County. Trial was held in July 1977, and on 
August 12, 1977, the District Court entered its decree. 
The decree awarded the wife the residence in Ger- 
ing, and the stock held in her individual name 
valued at $3,730, together with additional stocks and 
securities valued at $21,707.50. She also received the 
station wagon, household goods in her possession, 
and her own personal effects and bank accounts. 
The husband was awarded all remaining stocks and 
bonds, which had a value of approximately $72,000, 
all household goods in his possession, as well as his 
personal effects and bank accounts, and any remain- 
ing personal property. The court found that the 
stocks and bonds held in joint tenancy by the hus- 
band and son were held in constructive trust for the 
husband and wife, and directed the son to make 
transfers in accordance with the decree. 

Both the husband and wife filed motions for new 
trial, which were overruled. The husband has ap- 
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pealed and the wife has cross-appealed. The son 
has not appealed. 

It is the contention of the husband on appeal that 
all the money used to buy stocks and bonds came 
from assets owned by the husband prior to the mar- 
riage, and that the stocks and bonds were not prop- 
erly marital property. The wife contends that the 
funds to purchase the stocks and bonds came from 
the husband’s cattle operations and from rentals and 
other income derived from the life estate in the 
farmland, and that such stocks and bonds were part 
of the marital property. On her cross-appeal the 
wife asserts that the husband’s interest in the farm 
real estate was something more than a life estate; 
that the value of the farm property increased during 
the marriage from $110,000 to $220,000; and that the 
wife is entitled to the benefit of a portion of that in- 
creased value. The wife also asserted in her motion 
for a new trial that the corporate debtor whose se- 
curities constituted the major portion of the securi- 
ties assigned to her in the decree had instituted 
bankruptcy proceedings and therefore the decree 
should be revised. 

The evidence as to the source of funds used for the 
purchase of stocks and bonds during the marriage is 
in direct conflict. Basically, the husband’s evidence 
rests on the fact that the income tax returns for the 
years 1970 through 1974 show that the farming opera- 
tion had a net loss of a few hundred dollars each 
year from 1970 through 1972, and showed a net profit 
of only $1,805.23 for 1973, and $3,800.48 for 1974. Ap- 
parently no returns were filed for 1975 or 1976. The 
argument is that the source of funds for the pur- 
chase of stocks and bonds must, therefore, have 
come from other property owned by the husband 
prior to marriage. Evidence as to the nature and 
extent of that property is inconclusive at best. 

In addition, the husband’s own testimony contra- 
dicted his reliance on the income tax returns. The 
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husband testified that during the years 1970 to 1974 
he conducted an active cattle raising operation and 
maintained 100 to 125 cattle on hand at all times until 
early 1974, when he sold all his cattle. The income 
tax returns show no cattle sold in 1972 or 1973 and 
show only one cow sold in 1974. 

The wife’s evidence, on the other hand, was that 
there was substantial income during the marriage, 
both from the cattle operation and from rentals and 
other income sources. Her evidence tends to show 
that income for the years 1973 and 1974 was approxi- 
mately $40,000 per year. 

The trial court found that all the stocks and bonds 
were acquired from funds accumulated during the 
course of the marriage and that there was insuffi- 
cient evidence to support the husband’s contentions. 
This court has consistently held that in an appeal 
from a decree of dissolution of marriage, this court, 
in reaching its own findings, will give weight to the 
fact that the trial court observed the witnesses and 
their manner of testifying and accepted one version 
of the facts rather than the opposite. Hanisch v. 
Hanisch, 195 Neb. 204, 237 N. W. 2d 407. The evi- 
dence is more than sufficient to support the deter- 
mination of the trial court. 

The husband also contends that under the circum- 
stances here the property division was inequitable 
and the award to the wife was excessive. The rules 
for determining a division of property in an action 
for dissolution of marriage provide no mathematical 
formula by which such awards can be precisely de- 
termined. They are to be determined by the facts in 
each case and the courts will consider all pertinent 
facts in reaching an award that is just and equitable. 
Hanisch v. Hanisch, supra. The division of property 
here is not inequitable and is within previously ap- 
proved general standards. 

This court is not inclined to disturb the division of 
property made by the trial court unless it is patently 
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unfair on the record. Tavlin v. Tavlin, 194 Neb. 98, 
230 N. W. 2d 108. The division of property made by 
the trial court was not patently unfair and is sup- 
ported by the evidence. 

The issues raised in the wife’s cross-appeal were 
also decided by the trial court on the basis of con- 
flicting evidence. The trial court accepted one ver- 
sion of the facts and the determination of the trial 
court was not patently unfair. 

The judgment is affirmed. The attorney for the 
plaintiff-appellee is allowed a fee of $750 for services 
in this court. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. GAYLORD MASON, 
APPELLANT. 
271 N. W. 2d 470 


Filed November 15, 1978. No. 41893. 


1. Criminal Law: Sexual Assault: Statutes: Evidence. Section 
28-408.05 (3), R. R. S. 1943, provides: ‘‘Specific instances of prior 
sexual activity between the victim and any person other than the 
defendant shall not be admitted into evidence in prosecutions under 
sections 28-401, 28-408.01 to 28-408.05, 28-409, and 28-929 unless con- 
sent by the victim is at issue, when such evidence may be admitted 
if it is first established to the court at an in camera hearing that 
such activity shows such a relation to the conduct involved in the 
case and tends to establish a pattern of conduct or behavior on the 
part of the victim as to be relevant to the issue of consent.’’ The 
determination of the admissibility of evidence of the prosecutrix’ 
prior sexual activity must be determined in each case upon its own 
circumstances. 

2. Criminal Law: Sexual Assault: Evidence. In a prosecution for 
sexual assault it is not essential that the prosecutrix be corroborated 
by other witnesses as to the particular acts which constitute the 
offense; it is sufficient if she is corroborated as to material facts 
and circumstances which tend to support her testimony as to the 
principal fact in issue. 

3. Criminal Law: Sexual Assault: Statutes. A person shall be guilty 
of sexual assault in the first degree when such person subjects an- 
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other person to sexual penetration and overcomes the victim by 

force or threat of force, express or implied. § 28-408.03, R. R. S. 1943. 

Appeal from the District Court for Lancaster 
County: WixuraM C. Hastincs, Judge. Affirmed. 


T. Clement Gaughan, Lancaster County Public De- 
fender, and Richard L. Goos, for appellant. 


Paul L. Douglas, Attorney General, and Robert F. 
Bartle, for appellee. 


Heard before SPENcER, C. J., PRo TeEM., BOSLAUGH, 
McCown, CLINTON, BrRopKEY, and WuaitTse, JJ., and 
Kuns, Retired District Judge. 


CLINTON, J. 

Defendant was found guilty by a jury of the crime 
of sexual assault of the first degree and was sen- 
tenced to a term of 5 to 8 years in the Nebraska 
Penal and Correctional Complex. On appeal to this 
court, he makes and argues three assignments of 
error: (1) He was denied a fair trial because the 
trial court sustained the State’s objection to the de- 
fendant’s proposal to cross-examine the prosecutrix 
and a physician, called as a witness by the State, 
concerning the presence of an intrauterine device 
(hereafter IUD) detected by the physician during 
the course of a pelvic examination shortly after the 
assault. (2) The evidence was insufficient to sustain 
the verdict. (3) The sentence imposed was exces- 
sive. We affirm. 

We treat the assignments in order. Pursuant to 
the provisions of section 28-408.05 (3), R. R. S. 1943, 
the court held an in camera hearing to determine 
whether inquiry would be permitted concerning the 
use by the prosecutrix (hereinafter P.) of an IUD 
and held that inquiry could not be made. Section 28- 
408.05 (3), R. R. S. 1943, provides: ‘‘(3) Specific in- 
stances of prior sexual activity between the victim 
and any person other than the defendant shall not be 
admitted into evidence in prosecutions under sec- 
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tions 28-401, 28-408.01 to 28-408.05, 28-409, and 28-929 
unless consent by the victim is at issue, when such 
evidence may be admitted if it is first established to 
the court at an in camera hearing that such activity 
shows such a relation to the conduct involved in the 
case and tends to establish a pattern of conduct or 
behavior on the part of the victim as to be relevant 
to the issue of consent.’’ The State’s theory is that 
inquiry concerning the IUD constituted an inquiry 
into the sexual activity of P. with persons other than 
the defendant and the evidence would not support a 
. finding of the necessary pattern of conduct relevant 
to the issue of consent. The defendant does not con- 
tend that the finding of the court is erroneous on that 
point, but argues that the presence of the IUD tends 
to contradict P.’s testimony that she was frightened 
and hysterical at the time of the incident and there- 
fore was relevant on the issue of her general credi- 
bility and the proposed cross-examination did not 
constitute a specific inquiry into her past sexual ac- 
tivity within the meaning of the statute. 

P. acknowledged before the jury that she had had 
sexual intercourse several months previously with a 
boyfriend who did not reside in the city of Lincoln 
where the assault occurred. No other evidence was 
introduced to show any pattern of prior sexual activ- 
ity. We do not believe that the statute and the evi- 
dence can be dissected as the defendant contends. 
If relevant at all, the evidence concerning the pres- 
ence of the IUD was relevant on the issue of consent. 
Absence of fright or hysteria are relevant only be- 
cause they would bear upon the issue of P.’s consent 
to intercourse. It seems obvious to us that the pro- 
posed inquiry did relate to prior sexual activity and 
came within the terms of the statute. We hold that 
the trial court did not abuse its discretion in exclud- 
ing the proffered evidence. The determination of 
the admissibility of evidence of P.’s prior sexual ac- 
tivity must be determined in each case upon its own 
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circumstances. See United States v. Kasto, 584 F. 
2d 268 (1978). 

The argument that the conviction is not supported 
by the evidence has no merit. That argument is 
founded solely upon claimed contradictions and in- 
consistencies in the testimony of P. and the female 
friend who shared the apartment in which the as- 
sault happened. These raised only questions of 
credibility which were for the jury to decide. The 
defendant did not testify. P. testified that she sub- 
mitted because the defendant threatened to cut and 
kill her. Her version of the offense was corroborated . 
by her immediate complaint to her friend and by her 
emotional condition immediately after the event, by 
the results of medical examination, by a sizeable 
bruise upon her neck, and by other facts and circum- 
stances. There is no question at all about the iden- 
tity of the defendant as the person who committed 
the assault. The applicable rules are: ‘‘It is not es- 
sential that the prosecutrix be corroborated by other 
witnesses as to the particular acts which constitute 
the offense; it is sufficient if she is corroborated as 
to material facts and circumstances which tend to 
support her testimony as to the principal fact in is- 
sue.’’ State v. Thompson, 198 Neb. 48, 251 N. W. 2d 
387. Section 28-408.03, R. R. 8. 1943, provides in part 
as follows: ‘‘(1) A person shall be guilty of sexual 
assault in the first degree when such person subjects 
another person to sexual penetration and (a) over- 
comes the victim by force, threat of force, express 
or implied ...’’ This statutory rule seems but an 
adoption of the common law rule already applicable. 
We have previously held: ‘‘A victim of forcible 
rape is only required to make reasonable resistance 
in good faith under all the circumstances, and such 
that nonconsent and actual opposition are genuine 
and real.’’ State v. Smith, 192 Neb. 794, 224 N. W. 2d 
537. 

The sentence of 5 to 8 years is not excessive. The 
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punishment prescribed by statute for the offense is 
imprisonment for not less than 1 year nor more than 
25 years. § 28-408.03 (2), R. R. S. 1943. The evi- 
dence indicates that the victim was subjected to 
more than just forcible sexual penetration in the 
normal manner of sexual intercourse. She was also 
required to submit to various sexual perversions. 
The defendant apparently had prepared himself for 
commission of these acts by viewing visual demon- 
strations at a pornographic establishment in the city 
of Lincoln earlier in the evening and then deliberately 
went searching for a victim. We find no extenuating 
circumstance. 
AFFIRMED. 


WayYNE W. HEROLD, APPELLANT, V. CONSTRUCTORS, INC., 
APPELLEE, 
271 N. W. 2d 542 


Filed November 15, 1978. No. 41932. 


1. Workmen’s Compensation. Where the effect of an injury to a finger 
only is the usual and natural one, compensation cannot be allowed 
for the loss of use of the hand. 

2. Workmen’s Compensation: Statutes: Appeal and Error. Under 
section 48-185, R. S. Supp., 1976, the findings of fact made by the 
Nebraska Workmen’s Compensation Court after rehearing have 
the same force and effect as a jury verdict in a civil case. There 
is no longer provision in our statutes for de novo review in this 
court of workmen’s compensation cases. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Hoch & Steinheider, for appellant. 


Cline, Williams, Wright, Johnson & Oldfather, for 
appellee. 


Heard before Spencer, C. J., PRo TEM., BOSLAUGH, 
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McCown, CLINTON, BRODKEY, and WuiITE, JJ., and 
Kuns, Retired District Judge. 


BRODKEY, J. 

This is an appeal from the Nebraska Workmen’s 
Compensation Court. Plaintiff-appellant, Wayne W. 
Herold, was an employee of defendant-appellee, 
Constructors, Inc.; and on August 6, 1975, suffered 
certain injuries while engaged in the duties of his 
employment, as a result of an accident arising out of 
and in the course of his employment by the defend- 
ant. 

The principal issue and dispute between the par- 
ties is pointed out in the opening paragraph of the 
briefs of the respective parties filed on appeal to this 
court. Under the heading ‘‘Nature of the Case,’’ ap- 
pearing on page 1 of appellant’s brief, he states: 
‘‘This is a case wherein the plaintiff injured his left 
hand in the course of his employment by the defend- 
ant and brought suit to recover benefits provided 
under the Nebraska Workmen’s Compensation law.”’ 
(Emphasis supplied.) In the corresponding para- 
graph of appellee’s brief, it states: ‘‘This is a case 
wherein the plaintiff injured his left thumb in the 
course of his employment by the defendant and 
brought suit to recover benefits provided under the 
Nebraska Workmen’s Compensation law.’’ (Empha- 
sis supplied.) In short, appellant claims that he 
should be compensated for his injuries on the basis 
of an injury to the hand, whereas appellee contends 
that the injuries suffered were to appellant’s thumb 
only, and appellant should be compensated under 
the Workmen’s Compensation Act on that basis. 

The case was first tried July 29, 1977, before a 
single judge of the Workmen’s Compensation Court, 
who determined that the plaintiff was temporarily 
totally disabled for a period of 69 4/7 weeks, from 
August 7, 1975, to December 5, 1976: that he sus- 
tained a 50 percent permanent partial disability to 
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his left thumb; and the judge also awarded plaintiff 
additional compensation for waiting time, and attor- 
ney’s fees. On October 28, 1977, the matter was re- 
heard before three judges of the Nebraska Work- 
men’s Compensation Court, which court also found 
that the plaintiff was temporarily totally disabled 
for a period of 69 4/7 weeks from August 7, 1975, to 
December 5, 1976, and thereafter sustained a 50 per- 
cent permanent partial disability to his left thumb. 
The court made no award for waiting time compen- 
sation or attorney’s fees. Appellant thereafter per- 
fected his appeal to this court, assigning as error: 
(1) That the compensation court erred in not award- 
ing the plaintiff 78 3/7 weeks of temporary total disa- 
bility, representing the period of August 7, 1975, to 
February 4, 1977; and (2) the compensation court 
erred in not awarding the plaintiff 25 percent per- 
manent partial disability to his left hand, rather 
than 50 percent permanent partial disability to his 
left thumb. He makes no assignment of error on ap- 
peal as to the action of the Workmen’s Compensa- 
tion Court in refusing him additional compensation 
for waiting time, and also an award of an attorney’s 
fee. 

It appears that Herold, while working for Con- 
structors, Inc., on August 6, 1975, while cleaning a 
clogged pug mill, accidentally caught his left hand 
in a conveyor belt on the machine, as the result of 
which his left thumb was almost completely severed. 
Two operations were performed on his left hand by a 
Dr. Chester Q. Thompson, Jr., of Omaha, Nebraska, 
who is a specialist in reconstructive hand surgery. 
The cast on employee’s left hand was removed on 
November 15, 1976. Dr. Thompson next saw Herold 
on November 29, 1976, and at that time, according to 
his testimony in his deposition, he recommended 
that Herold return to work the following week and 
come back to his office in 2 months for a follow-up 
examination. This is confirmed by a letter from Dr. 
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Thompson to appellee’s insurance company, dated 
January 5, 1977, and received in evidence at the 
trial. Herold, however, testified that Dr. Thompson 
had told him on November 29, 1976, that he could re- 
turn to “light duties.’”’ Dr. Thompson was ques- 
tioned with reference to Herold’s testimony that Dr. 
Thompson had told him on that occasion that he 
could return to light work and testified: ‘‘In refer- 
ring to my office charts here, I have [sic] doing 
well, return to work and return also in two months 
for a checkup. I do not have light, heavy, normal 
work as part of the description. I honestly cannot 
recall, cannot tell the Court at this time. I assume I 
told him to return to his normal work, but I cannot 
be a hundred percent sure.’’ In any event, at the 
subsequent appointment for the checkup, which oc- 
curred on February 4, 1977, appellant was given a 
complete release to return to work, and did so on 
March 1, 1977. 

Thereafter, on April 1, 1977, Herold consulted Dr. 
Robert C. Weldon, Nebraska City, Nebraska, who 
examined him and gave his opinion at the trial that 
Herold’s disability was a 25 percent permanent par- 
tial disability to his left hand. Dr. Weldon stated 
that his estimate was based upon the loss of the 
thumb function in the usage of the hand, and stated 
it was his opinion the thumb is such an integral part 
of the hand that if you lose the function of the thumb, 
you lose the function of the hand. He stated: ‘‘It 
seems shallow to consider the thumb as a single en- 
tity when it’s the thing that makes our hand the val- 
uable tool that it is, * * *.’”’. Dr. Thompson, who had 
rated Herold’s permanent partial disability at 40 
percent of the thumb, disagreed with Dr. Weldon’s 
evaluation, but did state: ‘‘Injury to a finger al- 
ways relates to the hand also. They cannot be sepa- 
rated because the fingers are essential to the total 
function of the other fingers and the entire hand, the 
thumb being the most important part of the hand be- 
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ing approximately 40 percent of the hand. Of course, 
it relates to the rest of the fingers and hand in uni- 
son.’’ While it is undoubtedly true that an injury to 
a thumb does, to some extent at least, affect the en- 
tire performance of the hand, nevertheless, even the 
opinion of medical experts to that effect cannot 
change the express statutory provisions of the Ne- 
braska Workmen’s Compensation Law. Injuries to 
the thumb and to the hand are listed as separate spe- 
cific scheduled injuries under section 48-121 (3), R. 
S. Supp., 1974. We have consistently held that where 
the effect of an injury to a finger only is the usual 
and natural one, compensation cannot be allowed for 
loss of use of the hand. Guerin v. Insurance Co. of 
North America, 183 Neb. 30, 157 N. W. 2d 779 (1968) ; 
Runyan v. Lockwood Graders, Inc., 176 Neb. 676, 127 
N. W. 2d 186 (1964); Greseck v. Farmers Union Ele- 
vator Co., 123 Neb. 755, 243 N. W. 898 (1932). The 
same argument made by appellant in this case was 
also advanced and considered by this court in Run- 
yan v. Lockwood Graders, Inc., supra; and we quote 
from the opinion in that case: ‘‘The general tenor of 
the medical testimony is that the loss of a finger is 
injurious to the functional use of the hand, the arm, 
and even the body as a whole. This view is based on 
the theory that an injury to a component part is in- 
jurious to the whole of which it is a part. That this 
is true as a general proposition cannot be ques- 
tioned, whether or not there is an unusual or extra- 
ordinary condition present. But the workmen’s 
compensation law disregards this theory in favor of 
an arbitrary distinction between injuries to fingers, 
the hand, or the arm. * * * The evidence in this case 
shows that the injury is to the fingers, it actually oc- 
curring to the middle phalanx of each finger. There 
was no injury to the hands, with the possible excep- 
tion of one finger, which was amputated at the 
knuckle. The theory that the loss of use of a finger 
to some extent constituted the loss of use of the hand 
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has been dealt with by this court. In Greseck v. 
Farmers Union Elevator Co., supra, this court said: 
‘It is a matter of common knowledge that, when 
one’s finger is severely lacerated and fractured, a 
consequential impairment of the usefulness of the 
hand follows, at least during the healing period. 
The same finger injury exerts a similar influence 
upon the arm, but in a lesser degree. In such cases, 
_ barring unexpected complications, the disability to 
the injured finger is greater than to the hand, and 
greater to the hand than to the arm, and in those 
states where workmen’s compensation laws have 
been adopted, with classification of injuries and 
schedule of compensations similar to those in Ne- 
braska, it is generally held that it is the disability to 
the injured finger, and not the consequential dis- 
ability to the hand, which governs the compensation 
to the paid, and such in effect has been the holding 
of the court.’ ”’ 

In the instant case there is no evidence in the rec- 
ord that plaintiff suffered any unusual or extraordi- 
nary injury to his hand, but only the generalization 
of the medical theory that an injury to a component 
part is an injury to the whole. 

There is, however, a conflict in the evidence as to 
the date appellant’s temporary total disability ended, 
as previously discussed. The compensation court 
found that the temporary total disability ended on 
December 5, 1976, 1 week following his examination 
by Dr. Thompson on November 29, 1976. At that 
time Dr. Thompson also testified there was no nota- 
tion on his records of a limited release of any kind, 
as claimed by Herold. 

In this connection, we point out that there is no 
longer any provision in our statutes for de novo re- 
view in this court of compensation cases, the statute 
having been amended in 1975. - It now provides, 
among other things, as follows: ‘‘The findings of 
fact made by the Nebraska Workmen’s Compensa- 
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tion Court after rehearing shall have the same force 
and effect as a jury verdict in a civil case. A judg- 
ment, order, or award of the Nebraska Workmen’s 
Compensation Court may be modified, reversed, or 
set aside only upon the grounds that (1) the court 
acted without or in excess of its powers, (2) the 
judgment, order, or award was produced by fraud, 
(3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judg- 
ment, or award, or (4) the findings of fact by the 
court do not support the order or award.”’ § 48-185, 
R. S. Supp., 1976. See, also, Inserra v. Village Inn 
Pancake House, 197 Neb. 168, 247 N. W. 2d 625 (1976). 

It is clear in this case that the compensation court 
did not act in excess of its powers, that the award 
was not obtained by fraud, and that there is more 
than ample competent evidence in the record of this 
case to sustain the findings and award of the com- 
pensation court on rehearing. Its decree must be af- 
firmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MICHAEL L. 
TAMBURANO, APPELLANT. 
271 N. W. 2d 472 


Filed November 15, 1978. No. 41979. 


1. Criminal Law: Instructions: Evidence. It is not error to refuse 
a jury instruction on a lesser-included offense unless, under a dif- 
ferent but reasonable view, the evidence is sufficient to establish 
guilt of the lesser offense and also leave a reasonable doubt as to 
some particular element included in the greater offense but not the 
lesser. : 

: Where the State offers uncontroverted 
testimony on an essential element of a crime, mere speculation 
that the jury may disbelieve the testimony does not entitle the 
defendant to an instruction on a lesser-included offense. 
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Appeal from the District Court for Douglas County: 
JAMES M. Murpuy, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


WHITE, J. 

The defendant was tried in the District Court for 
Douglas County on a charge of sexual assault, first 
degree. He was found guilty by a jury and sen- 
tenced to a term of from 6 to 10 years in the Ne- 
braska Penal and Correctional Complex, whereupon 
he instituted this appeal. 

The defendant here assigns a single error, that the 
District Court failed to instruct the jury on the lesser- 
included offense of second degree sexual assault. 
The definition of sexual assault in the first degree, 
pertinent to this case, is: ‘‘A person shall be guilty 
of sexual assault in the first degree when such per- 
son subjects another person to sexual penetration 
and (a) overcomes the victim by force, threat of 
force, express or implied, coercion, or deception.’’ 
§ 28-408.03, R. R. S. 1943. The definition of sexual 
assault in the second degree, to the extent pertinent 
here, is: ‘‘A person shall be guilty of sexual assault 
in the second degree when such person subjects an- 
other person to sexual contact and (a) overcomes 
the victim by force, threat of force, express or im- 
plied, coercion, or deception.’’ § 28-408.04, R. R. S. 
1943. In other words, first degree sexual assault dif-_ 
fers from second degree sexual assault in the addi- 
tional element of penetration. 

In the early morning hours of December 7, 1977, 
the complaining witness ‘‘R’’ was awakened in her 
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bed by a man. ‘‘R’”’ assumed at first that the man 
may have been her boyfriend. In a short time she 
realized he was not. The intruder identified himself 
as Bill Osborne, told her to be quiet, and that she 
wouldn’t get hurt. He removed ‘‘R’s’’ clothes. ‘‘R’’ 
testified that the intruder had sexual intercourse 
with her 4 to 5 times over the next 45 minutes to an 
hour. ‘‘R’’ testified positively as to sexual penetra- 
tion. ‘‘R’’ was able to get to a bathroom, lock the 
door, and, in an undressed condition, escape through 
an open bathroom window to the nearby door of her 
landlord where she secured help. The intruder had 
left a coat, evidently borrowed from his cousin, con- 
taining a checkbook with a name and address in the 
right front pocket. The police found the defendant 
asleep on a couch at the home of the cousin. ‘‘R’’ 
was having her menstrual period. ‘‘R’’ had described 
the assailant as having curly hair, a moustache, and 
wearing waist-high long underwear. The defendant, 
when apprehended, matched that description, and 
had the long underwear which was covered with 
blood. In addition, his hands were bloody. 

The defendant does not question the sufficiency of 
the evidence to justify the verdict. Indeed, the evi- 
dence was overwhelming. No medical evidence was 
offered and the sole evidence relating to sexual pen- 
etration was that of ‘‘R’’. The defendant did not tes- 
tify. 

All parties concede that the offense of sexual as- 
sault, second degree, is a lesser-included offense of 
sexual assault, first degree. A lesser offense is one 
which must be committed if the greater offense is 
committed or, put slightly different, is one which is 
fully embraced in the higher offense. See State v. 
Shiffbauer, 197 Neb. 805, 251 N. W. 2d 359. 

It is the defendant’s theory that the jury could 
choose to disbelieve ‘‘R’’ on the issue of penetration 
and find the defendant guilty of only second degree 
sexual assault if it had been so instructed. Second 
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degree sexual assault requires only sexual contact 
as opposed to sexual penetration. Defendant’s 
principal reliance is on the often-cited statement in 
Nebraska cases that where the defendant requests 
the trial court to submit a lesser-included offense in 
the instructions, the trial court must submit all in- 
cluded offenses as to which the evidence is sufficient 
to support a verdict. See State v. McClarity, 180 
Neb. 246, 142 N. W. 2d 152. Since, as this argument 
points out, evidence sufficient to support a convic- 
tion on the greater offense would always, in a sense, 
be sufficient to ‘‘support’’ a conviction on the lesser 
offense, some confusion has arisen on the meaning 
of the rule. Hopefully, this appeal affords an oppor- 
tunity to end that confusion. 

In Fager v. State, 49 Neb. 439, 68 N. W. 611, the de- 
fendant was convicted of the rape of his daughter. 
There was no evidence to refute the fact of penetra- 
tion although there was some disputed evidence with 
respect to whether the attack was by violence or put- 
ting in fear. The trial court refused a request to 
submit to the jury the lesser-included charge of as- 
sault with intent to commit rape. ‘‘It is argued that 
the court should have instructed the jury in such a 
manner that the accused might have been found 
guilty of an assault with intent to commit a rape. 
There was no evidence to justify the giving of an in- 
struction of the nature suggested. The accused was 
either guilty of the crime charged or he was innocent 
of any offense whatever under any theory deducible 
from the proofs, and the instructions suggested 
could have subserved no purpose except to suggest a 
compromise verdict - an alternative which juries 
are, perhaps, sufficiently prone to adopt without sug- 
gestion.’’ The syllabus in that case correctly sets 
forth the rule which has been uniformly applied in 
the State of Nebraska that: ‘‘When the evidence en- 
tirely fails to show an offense of a less degree than 
that charged in the information it is not prejudicial 
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error to omit to give an instruction defining an of- 
fense of such less degree.’’ See, also, McConnell v. 
State, 77 Neb. 773, 110 N. W. 666; State v. Stewart, 
197 Neb. 497, 250 N. W. 2d 849. 

We are aware that a number of states have adopted 
a rule contrary to the rule in this state. See, for ex- 
ample, Brown v. State (Fla.), 206 So. 2d 377; People 
v. Thompson, 76 Mich. App. 705, 257 N. W. 2d 268. 
However, the rule applied in Fager v. State, supra, 
has gained acceptance in many, and probably most, 
jurisdictions. 

The Minnesota Supreme Court said in State v. 
McDonald, 251 N. W. 2d 705, that: ‘‘The test which 
must be applied in determining whether or not to 
submit a lesser-included offense is whether there is 
evidence which produces a rational basis for a ver- 
dict acquitting defendant of the offense charged and 
convicting him of the lesser offense.’’ For similar 
language see A. L. I., Model Penal Code, § 1.07 (5). 
The Minnesota court, in explaining the application of 
the rule, quotes with favor Barnett, The Lesser-In- 
cluded Offense Doctrine, 5 Conn. Law Rev., p. 255: 
‘‘Where the prosecution has offered uncontroverted 
evidence on an element necessary for a conviction of 
the greater crime but not necessary for the lesser of- 
fense, a duty rests on the defendant to offer at least 
some evidence to dispute this issue if he wishes to 
have the benefit of a lesser offense instruction.’’ As 
for the type of evidence which would require the 
lesser charge, Barnett goes on to say that: ‘‘The 
controverted evidence to dispute the proof of the ele- 
ment separating the crime charged from the lesser 
offense can be supplied by inference as well as by 
direct testimony.’’ See State v. Crofutt, 76 S. D. 77, 
72 N. W. 2d 435, for an application of that premise, 
and People v. Simpson, 57 Ill. App. 3d 442, 373 N. E. 
2d 809, for an apparent rejection of it. 

For other authority requiring at least some basis 
in the evidence to rebut the greater charge as a pre- 
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requisite to an instruction on the lesser, see, State v. 
Crofutt, supra; People v. McIntire, 78 Cal. App. 3d 
844, 144 Cal. Rptr. 373; State v. Couch, 35 N. C. App. 
202, 241 S. E. 2d 105; State v. Nolton, 19 Ohio St. 2d 
133, 249 N. E. 2d 797; State v. Cozza, 19 Wash. App. 
623, 576 P. 2d 1336; State v. Holt (Mo. App.), 559 S. 
W. 2d 44; Jackson v. State (Nev.), 572 P. 2d 927; State 
v. Piper (N. D.), 261 N. W. 2d 650; and State v. Hill, 
153 N. J. Super. 558, 380 A. 2d 722. 

The federal courts have clearly held since, at least, 
Sparf & Hansen v. United States, 156 U. S. 51, 15S. 
Ct. 273, 39 L. Ed. 348 (1895), that there was no error 
in refusing an instruction on a lesser-included of- 
fense where there was no evidence to require it. See, 
for example, United States v. Markis, 352 F. 2d 860 
(2d Cir., 1965). 

The rule is probably best stated by the Wisconsin 
court in State v. Bergenthal, 47 Wis. 2d 668, 178 N. W. 
2d 16: ‘‘Only if, ‘under a different, but reasonable 
view,’ the evidence is sufficient to establish guilt of 
the lower degree and also leave a reasonable doubt 
as to some particular element included in the higher 
degree but not the lower, should the lesser crime 
also be submitted to the jury.’’ 

Evidence which requires the submission of a les- 
ser-included offense is necessarily left to a case-by- 
case basis. It is sufficient to say that that evidence 
does not rise to that required level by speculating 
that an essential element uncontroverted in the evi- 
dence may be disbelieved by the jury. The trial 
court was correct in refusing the requested instruc- 
tion. 

The judgment and conviction of the defendant are 
affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. DENNIS L. 
BJORNSEN, APPELLANT. 
271 N. W. 2d 839 


Filed November 22, 1978. No. 41849. 


1. Criminal Law: Motor Vehicles: Blood, Breath, and Urine Tests. 
In order to support a conviction for the offense of drunk driving 
based solely on a chemical test, the results of the chemical test, 
when taken together with its tolerance for error, must equal or ex- 
ceed the statutory percentage. 

2. Criminal Law: Motor Vehicles: Blood, Breath, and Urine Tests: 
Burden of Proof. Where a technician testifies that a blood alcohol 
test of a defendant yielded a reading exactly equal to ten-hundredths 
of one percent, which is the minimum percentage necessary for 
proof of the offense of drunk driving, but concedes that the test 
is subject to a tolerance for error of five-thousandths of one per- 
cent, the State has not, on that testimony alone, proven the ele- 
ments of the offense beyond a reasonable doubt. 


Appeal from the District Court for Nance County: 
JOHN C. WHITEHEAD, Judge. Reversed and dismissed. 


Walker, Luckey, Sipple & Hansen, for appellant. 


Paul L. Douglas, Attorney General, and Linda A. 
Akers, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRopDKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


WHITE, J. 

Defendant appeals from a conviction of operating 
a motor vehicle while having ten-hundredths of one ‘ 
percent of alcohol by weight in his body fluid. 

There is no evidence of the defendant’s intoxica- 
tion sufficient to sustain a conviction other than the 
results of a blood test. The testimony of the sheriff 
who arrested defendant following the accident 
merely disclosed the defendant had the odor of alco- 
hol on his breath and that a partially-filled wine 
bottle was found at the scene. 

The chemist who tested the blood sample of the 
defendant testified the test conformed to the standard 
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set forth in section 39-669.11, R. R. S. 1943. He testi- 
fied on direct examination that the results of the test 
disclosed the presence of ten-hundredths of one per- 
cent of alcohol by weight in the sample. On cross- 
examination the chemist was asked: ‘‘Q- What is 
correct? Is it you are telling me it (the test) is 100% 
accurate. Is that correct? 

‘‘A- I’m telling you it’s accurate within five thou- 
sandths of a percent. * * * 

“Q- Well, I don’t want it qualified. I want you to 
tell me if it — if it’s off that much, no one can do it 
more accurately than that, in your opinion. Should 
that wouldn’t then, put it below a .10? Would it or 
not? 

‘“‘A- Yes. It would.” 

The contention of defendant is that the State has 
not met its burden of proof of the crime, namely, it 
has not offered evidence showing that defendant had 
the requisite percent of alcohol by weight in his 
blood. The State answers this contention by arguing 
that section 39-669.11, R. R. S. 1943, provides: ‘‘Any 
test * * * if made in conformity * * * shall be compe- 
tent evidence in any prosecution * * *’’ and that any 
variances inherent in the testing process are irrele- 
vant, providing the chemist testifies to the minimum 
content of alcohol by weight in the body fluid. 

We do not agree. While there is a scarcity of au- 
thority on the subject, we think the correct rule is that 
announced in State v. Graham (Mo. App.), 322 S. W. 
2d 188. In that case the Missouri Supreme Court, 
while judicially recognizing the validity of radar as 
a speed-measuring device and acknowledging that a 
reading of a radar device was admissible in evi- 
dence, discussed the tolerance or outer limits of the 
accuracy of the device, and stated: ‘‘The evidence 
given by the machine should not be accepted if the 
question involved falls within this tolerance.’’ The 
evidence as to the tolerance was one mile per hour. 

While the Legislature has the acknowledged right 
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to prescribe acceptable methods of testing for alco- 
hol content in body fluids and perhaps even the right 
to prescribe that such evidence is admissible in a 
court of law, it is a judicial determination as to 
whether this evidence is sufficient to sustain a con- 
viction, if the evidence is believed. The Legislature 
has selected a particular percent of alcohol to be a 
criminal offense if present in a person operating a 
motor vehicle. It is not unreasonable to require that 
the test, designed to show that percent, do so out- 
side of any error or tolerance inherent in the testing 
process. 

The judgment is reversed and the cause dismissed. 

REVERSED AND DISMISSED. 

SPENCER, C. J., PRo Trem., dissenting. 

I respectfully dissent from the majority opinion 
herein because the opinion in effect amends section 
39-669.07, R. R. S. 1943, which section makes it unlaw- 
ful to operate a motor vehicle while having ten-hun- 
dredths of one percent by weight of alcohol in the 
body fluid, as shown by chemical analysis of the 
blood, breath, or urine. 

The chemist who tested the blood sample testified 
that the test conformed to the standards set forth in 
section 39-669.11, R. R. S. 1943, and disclosed the 
presence of ten-hundredths of one percent of alcohol 
by weight in the sample, as shown by chemical anal- 
ysis. Under cross-examination the chemist testified 
that such tests were accurate within five-thousandths 
of a percent. On this evidence, the court holds that 
the test must disclose ten-hundredths of one percent 
plus five-thousandths of one percent to be sufficient 
to comply with the statute. This is a misinterpreta- 
tion of the statute. 

I am certain the Legislature in accepting the ten- 
hundredths of one percent figure was aware that 
there could be a miniscule variation on one side or 
the other in the test, and intended the ten-hundredths 
of one percent to be accepted without regard to a 
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miniscule variation which could not be determined 
in a test. The language is ‘‘as shown by chemical 
analysis.’’ 

The only case in the country I have been able to 
find directly in point is State v. Rucker, 297 A. 2d 400 
(Del. Super. 1972). The defendant in that case was 
involved in an automobile accident and was taken to 
a police station where a breath test was adminis- 
tered. The state chemist testified he examined the 
breath test and found a reading of 0.104 indicated 
blood alcohol in defendant’s blood. On cross-exam- 
ination he testified that the reading from the breath 
alcohol test could have a variance of as much as 
0.009 from a reading based on a test. of the blood, 
thus the percentage of blood alcohol could have 
ranged from 0.095 to 0.113 if defendant’s blood rather 
than his breath had been tested. The Delaware stat- 
ute prohibited the driving of a motor vehicle while 
under the influence of intoxicating liquor, and fur- 
ther provided: ‘‘Any person who drives, operates or 
has in actual physical control a motor vehicle while 
such person’s blood has reached a blood alcohol con- 
centration of 1/10 of 1% or more, by weight, as 
shown by a chemical analysis of a blood, breath, or 
urine sample taken within 4 hours of the alleged of- 
fense, shall be guilty under this section.”’ 

The trial court dismissed the case because of the 
possible variance inherent in the test. The appellate 
court determined that the trial court had erred in 
dismissing the case. It stated: ‘‘In dismissing this 
case, the Court of Common Pleas noted that the pos- 
sible discrepancy in the reading could have lowered 
it below the ‘presumption’. The statute does not set 
up a presumption. It simply makes a blood alcohol 
concentration of 0.100%, or more, as shown by speci- 
fied types of tests, an element of the offense. If one 
has that concentration while driving, as determined 
by the test specified in the statute and if that test 
was administered within 4 hours after the alleged of- 
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fense, 21 Del. C. § 4176 directs that such person ‘shall 
be guilty’. * * * 

‘‘Under the terms of the statute the trier of fact 
must determine whether the test results show the re- 
quired percentage of alcohol in the blood. The trier 
of fact is not free to disregard the mandate of the 
statute or to question the wisdom of the General As- 
sembly in providing that test results constitute proof 
of that element of the crime. 

‘The possible variance in results between various 
types of tests and the possible variances in readings 
between tests taken while the accused was driving 
and those taken afterwards may be an inherent 
weakness of the statutory provisions. The General 
Assembly could have considered these possible vari- 
ances when it enacted the legislation but the legisla- 
tion is so worded as to preclude these factors from 
being considered as issues of fact. 

“Tf there had been evidence that the test was im- 
properly administered, such evidence could cast 
such doubt on the result as could be considered by 
the trier of fact in determining whether the statutory 
requirements had been met. But, as indicated, evi- 
dence that the types of tests already approved by the 
General Assembly when properly conducted are still 
subject to possible variations in results, is not a 
matter which is here left to the trier of facts.”’ 

The language of the Nebraska statute is similar to 
that of Delaware. Section 39-669.07, R. R. S. 19438, 
provides that it shall be unlawful for any person to 
operate a motor vehicle while under the influence of 
alcoholic liquor, while under the influence of any 
drug, ‘‘or when that person has ten-hundredths of 
one per cent or more by weight of alcohol in his body 
fluid as shown by chemical analysis of his blood, 
breath, or urine.’’ Any one of these three conditions 
will support a conviction. See State v. Weidner, 192 
Neb. 161, 219 N. W. 2d 742 (1974). 

In my judgment, the majority opinion is in error. 
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The blood alcohol test in this case was sufficient to 
sustain the State’s burden of proof. The conviction 
should be affirmed. 


STATE OF NEBRASKA, APPELLEE, V. ROBERT L. 
BEERS, APPELLANT. 
271 N. W. 2d 842 


Filed November 22, 1978. No. 41854. 


1. Criminal Law: Homicide: Statutes. First degree murder in- 
cludes the killing of a person ‘‘purposely and of deliberate and 
premeditated malice.’’ § 28-401, R. R. S. 1943. 

2. Criminal Law: Homicide: Intent: Time. Deliberation and pre- 
meditation must take place before the killing, but no particular 
length of time is required for deliberation provided the intent to 
kill is formed before and not merely simultaneously with the act 
which caused the death. 

3. Criminal Law: Homicide: Evidence. Deliberation and premedi- 
tation may be proven circumstantially. 

4. Criminal Law: Homicide: Evidence: Intent. Motive is not an 
essential element of the crime of murder, although its absence is 
a circumstance favorable to the accused and the existence of mo- 
tive may be shown in support of proof of intention. 

5. Criminal Law: Homicide: Statutes: Lesser-Included Offenses. 
Manslaughter is a lesser-included offense in the greater crime of 
murder and is defined as follows: ‘‘Whoever shall unlawfully kill 
another without malice, either upon a sudden quarrel, or unin- 
tentionally, while the slayer is in the commission of some unlaw- 
ful act, shall be deemed guilty of manslaughter.”’ § 28-403, R. R. 8. 
1943. 

6. Criminal Law: Homicide: Evidence: Lesser-Included Offenses. 
Where murder in the first degree is charged, the court is required, 
without request, to charge on such lesser degrees of homicide as 
to which the evidence is properly applicable. In order for this 
rule to be applicable to an instruction as to manslaughter, the 
record must contain some evidence which would tend to show that 
the crime was manslaughter rather than murder. 

7. Criminal Law: Homicide: Intent. Malice denotes that condition 
of mind which is manifested by the intentional doing of a wrong- 
ful act without just cause or excuse. 

8. Criminal Law: Homicide: Evidence: Instructions. Where the 
evidence shows without dispute that one charged with murder pur- 
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posely pointed a loaded gun at another and pulled the trigger and 
there is no evidence of a sudden quarrel or other condition which 
might permit a finding that there was an absence of malice, then 
the court is not required to give an instruction which would permit 
the jury to render a verdict of manslaughter simply because there 
is some evidence to support an instruction on legal justification or 
excuse for the killing. 

9. Trial: Witnesses. If a witness is not testifying as an expert, his 
testimony in the form of opinions or inferences is limited to those 
opinions or inferences which are (a) rationally based on the per- 
ception of the witness and (b) helpful to a clear understanding of 
his testimony or the determination of 4 fact in issue. 

Whether the qualifications of a witness with 

nuepeet to special experience are sufficiently established is a mat- 

ter resting largely in the discretion of the trial court whose deter- 
mination is final unless that discretion is clearly abused. 


Appeal from the District Court for Otoe County: 
RaYMOonpD J. CasE, Judge. Affirmed. 


Richard H. Hoch of Hoch & Steinheider, for appel- 
lant. 


10. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before SPENcER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


CLINTON, J. 

The defendant, Robert L. Beers, was charged with 
having killed Gary White, a Nebraska City police- 
man, purposely and with deliberate and premedi- 
tated malice, on July 9, 1977. Defendant was also 
charged with having on the same day maliciously 
shot Peter Rischel, also a Nebraska City policeman, 
with the intent to kill, wound, or maim. He was 
found guilty of both crimes by a jury and was sen- 
tenced to a term of life imprisonment on the first 
charge and a term of 16 years and 4 months to 50 
years on the second, with the latter term to be 
served before commencement of the life sentence. 

On appeal to this court, defendant makes and 
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argues three assignments of error: (1) The evi- 
dence is insufficient to support the conviction of 
murder in the first degree because there is no evi- 
dence of deliberation and premeditation. (2) The 
court erred in permitting a witness to the shootings, 
Steve Gruber, to give his opinion that the first shots 
he heard were those of a shotgun. (3) The court 
erred in failing to include in its instructions, with 
reference to the first charge, one which defined and 
would have permitted the jury to find the defendant 
guilty only of manslaughter. 

We find the assignments of error are not meritor- 
ious and affirm the judgment. 

Consideration of the first assignment of error re- 
quires a summary in conclusional form of the evi- 
dence supporting the charge. The testimony of eye- 
witnesses, admissions of the defendant, physical evi- 
dence at the scene, expert testimony, and reason- 
able conclusions from such evidence would permit 
the jury to find the following beyond a reasonable 
doubt. 

On July 8, 1977, Robert L. Beers and his wife, resi- 
dents of Nebraska City, were estranged and living 
apart. Beers was seeking a reconciliation. During 
the day of July 8, 1977, at his wife’s request, he 
brought their two children to the place where Mrs. 
Beers lived for a visit. During the visit, Beers and 
his wife discussed their marital difficulties. Beers 
then did an errand for his wife. After performing 
the errand, he returned but could not find her. He 
then took the children to his home and left them with 
his daughter. By then, it was early evening. Beers 
went with a friend to a tavern and spent most of the 
evening until midnight drinking, visiting, or playing 
pool, moving from tavern to tavern. When he left 
the last tavern at about midnight he took with him a 
six-pack of beer, one can of which he immediately 
gave to an acquaintance. He then went home, put 
his .20 gauge double-barrel shotgun in his car, and 
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began driving about Nebraska City searching for his 
wife and drinking the beer. 

About 3 a.m., Beers saw his wife and a man 
named Marty getting out of the back of a van and 
then kissing, after which Mrs. Beers entered a 
nearby house where she had a room. Shortly there- 
after, Beers also entered the house and pulled her 
from her bed. A fight ensued and he forced her to 
go with him in search of Marty. They entered a 
home where Beers expected to find Marty, but the 
latter was not there, and another fight ensued. 
During these fights, Beers threatened to kill his 
wife. His wife fled the house, entered the nearby 
home of Steve Gruber, and informed the Grubers 
that her husband was threatening to kill her. Gru- 
ber, having no phone, left the house to report the 
matter to the Nebraska City police. While driving 
to police headquarters, Gruber observed the defend- 
ant driving a vehicle. Gruber continued to police 
headquarters and reported to White and Rischel, two 
officers on duty, what Mrs. Beers had told him as 
well as the fact he had seen Beers. 

While Beers was driving about, his vehicle de- 
veloped a flat tire. He drove to his home, obtained a 
pickup truck, took the loaded shotgun out of the car 
and placed it in the pickup, and then continued to 
search for his wife. He thought she might have gone 
to the police station and drove past the station by 
traveling through an alley which lies south of the po- 
lice station entrance and parking lot. As he drove 
through the alley, the two officers and Gruber were 
in the parking lot. The officers were about to enter 
their patrol car to look for Beers in order to ‘‘settle 
him down.’’ Gruber recognized the Beers pickup 
as it drove down the alley and he informed the of- 
ficers. Rischel then shouted to Beers a request or 
command to stop. Beers heard the command, drove 
to the street, turned around, came back down the al- 
ley, and stopped his pickup in the alley adjacent to 
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the police station parking lot. Gruber walked to- 
ward the pickup and informed Beers the officers just 
wanted to talk to him. The officers, in the mean- 
time, got out of the patrol car and began to walk to- 
ward the pickup by different routes. 

Beers got out of the pickup, shotgun in hand, and 
Gruber warned the officers that Beers had a gun. 
Rischel directed Beers to put the gun down. Beers 
instead raised the shotgun and fired, wounding Ri- 
schel, immediately turned the gun toward White and 
fired again, also wounding him. The evidence 
would permit the jury to infer that, although Beers 
was unacquainted with the two men, the area was 
sufficiently well-lighted that he knew they were po- 
lice officers because he could see the uniforms. 

Rischel, although wounded, was able to fire his 
handgun once, while White was able to fire twice, 
but all shots missed Beers. Beers retreated to the 
south of his pickup, ejected the empty shotgun cas- 
ings, reloaded the shotgun, leaned over the hood of 
the pickup, and fired one shot which struck the rear 
window of the patrol car parked near the officers. 
Beers then fled on foot, borrowed a car from a 
friend, and began driving. He was arrested at a 
rest stop on Interstate Highway No. 80 near York 
early on the morning of July 9, 1977. 

White died as a result of his wounds shortly after 
the shooting. Rischel, although very seriously 
wounded, survived. 

First degree murder includes the killing of a per- 
son ‘‘purposely and of deliberate and premeditated 
malice.” § 28-401, R. R. S. 1948. The defendant 
points out that deliberation and premeditation must 
take place before the killing. Savary v. State, 62 
Neb. 166, 87 N. W. 34. He then argues the evidence 
here is insufficient as a matter of law to show the 
purpose to kill was formed before the event and 
urges we so hold. He cites People v. Anderson, 70 
Cal. 2d 15, 73 Cal. Rptr. 550, 447 P. 2d 942, in which 
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the California Supreme Court analyzes the type of 
evidence which it considers sufficient to support a 
finding of prior deliberation and argues that in the 
case before us: (1) There is no evidence of prior 
planning to kill; (2) there is no evidence to show 
any motive for killing either of the officers, whom he 
did not know and with whom he had had no prior 
contact; and (3) the manner of killing does not 
show a preconceived design. 

The mental process of forming an intent to kill 
cannot always, of course, be demonstrated by any 
direct evidence as in Savary v. State, supra, where 
the evidence included prior declarations of intent to 
kill the victim. However, deliberation and premed- 
itation may be proven circumstantially. State v. 
Ortiz, 187 Neb. 515, 192 N. W. 2d 151. No particular 
length of time for premeditation is required, pro- 
vided the intent to kill is formed before and not 
merely simultaneously with the act which caused 
the death. Savary v. State, supra; State v. Nokes, 
192 Neb. 844, 224 N. W. 2d 776. Motive is not an es- 
sential element of murder, although its absence is a 
circumstance favorable to the accused and the exist- 
ence of motive may be shown in support of proof of 
intention. Sharp v. State, 117 Neb. 304, 220 N. W. 292. 

In our view, the following combined circumstances 
which the jury could find from the evidence as fact, 
either from direct testimony or physical evidence or 
as reasonable inferences therefrom, justify a conclu- 
sion of deliberate and premeditated purpose. The 
defendant armed himself with a loaded shotgun with 
the announced purpose of killing his wife. When he 
drove through the alley the first time, he had the op- 
portunity to observe and admittedly did observe per- 
sons in the vicinity of the patrol cars. Their pres- 
ence was further called to his attention by a com- 
mand to stop. He recognized two of the persons as 
police officers. He had time to deliberate while he 
drove past and then came back. Before Beers got 
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out of his vehicle, Gruber, whom he knew, ap- 
proached him and stated that the officers wished to 
talk to him. Beers immediately got out of the truck 
carrying the loaded shotgun. Something about his 
demeanor may have indicated to Gruber that Beers 
intended to use the weapon, for Gruber shouted a 
warning and fled. Beers disregarded a command 
that the weapon be dropped and immediately raised 
the shotgun and fired, not at Gruber, but first at one 
officer and immediately at the other. The accuracy 
of the shots would permit the jury to find the shots 
were deliberately aimed and not random shots at 
dim shadows as Beers claimed. After both barrels 
of the shotgun were empty, Beers deliberately 
ejected the empty shells, reloaded, and fired again, 
this time hitting the rear window of the patrol car 
where a person could have been sitting. From all 
this, the jury could conclude Beers had formed a 
preconceived intent to kill. 

In the recent case of State v. Johnson, 200 Neb. 
760, 266 N. W. 2d 1938, a jury found the defendant 
guilty of murder in the second degree, and it was 
argued on appeal to this court that the trial court 
had erred in giving an instruction which would have 
permitted the jury to find the defendant guilty of 
murder in the first degree. We held then that cir- 
cumstances similar to those described above justi- 
fied an instruction on first degree murder; we now 
hold the evidence here was sufficient to support the 
verdict of guilty of murder in the first degree. 

Defendant also contends the court erred in permit- 
ting Gruber to testify the first shots he heard were 
those of a shotgun. At the time these shots were 
fired, Gruber was running for cover. Thus, his back 
was toward Beers, and the latter was not in his view 
when the shots were heard. The testimony was of 
some importance because Beers testified he thought 
someone had fired a shot at him before he fired. 
Gruber’s testimony therefore corroborated the testi- 
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mony of Rischel that he was hit by the first shot 
fired and that Beers fired that shot. Objection was 
made to Gruber’s testimony on the basis of insuffi- 
cient foundation, in that the foundation testimony 
did not include evidence Gruber had previously 
heard and could identify the sound of the discharge 
of a police .357 magnum ‘‘gun.’’ The officers were 
armed with .357 magnum revolvers. 

The foundation testimony which preceded 
Gruber’s opinion included Gruber’s testimony that 
he had used shotguns and was familiar with the 
sound a shotgun makes; and that, although he had . 
never used a “‘pistol,’’ he had heard them fired and 
there was a difference in the sound. He described 
the first two shots as ‘‘roars’’ and not like a pistol 
shot. We hold the foundation was sufficient and the 
trial court did not abuse its discretion in admitting 
the testimony. The matter the witness was per- 
mitted to testify to is not unlike a number of other 
matters upon which lay witnesses may, depending 
upon their particular knowledge or experience, and 
provided the foundation is laid, be permitted to tes- 
tify to, such as speed, intoxication, identity, nature 
of a sound, resemblance, and distance. 

The applicable rules are: ‘‘If the witness is not tes- 
tifying as an expert, his testimony in the form of 
opinions or inferences is limited to those opinions or 
inferences which are (a) rationally based on the 
perception of the witness and (b) helpful to a clear 
understanding of his testimony or the determination 
of a fact in issue.’’ § 27-701, R. R. 8. 1943. Whether 
the qualifications of a witness with respect to special 
experience are sufficiently established is a matter 
resting largely in the discretion of the trial court 
whose determination is final unless that discretion is 
clearly abused. Epperson v. Utley, 191 Neb. 413, 215 
N. W. 2d 864; Bratt v. Western Air Lines, 155 F. 2d 
850, 166 A. L. R. 1061. 

Finally, we must determine whether the court 
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erred in not instructing the jury that it might find 
the defendant guilty of the lesser-included offense of 
manslaughter. In order to answer the question, it is 
necessary to consider the defendant’s testimony. 

The defendant substantially affirmed the descrip- 
tion already given of the events of the afternoon and 
evening of July 8, 1977, until the point when he left 
the last tavern. He acknowledged drinking the five 
cans of beer as he drove about looking for his wife 
and Marty but stated he was not intoxicated. He 
related the two encounters with his wife and said his 
purpose in searching for her and Marty was ‘‘to 
scare her and him.’’ Defendant admitted having 
told his wife he was going to kill her as well as 
having told one of the interrogating officers he had 
told his wife he was going to kill her and her lover 
boy. However, he stated he had no intention of 
actually doing so and his only purpose in making the 
threat was to scare his wife. 

Defendant acknowledged transferring the loaded 
shotgun from his car to his pickup when he changed 
vehicles because of the flat tire. He testified he did 
not remember whether he had any shotgun shells 
other than those in the gun, but if he did he took 
them with him. However, on cross-examination, he 
said he had only two or three shells. He stated he 
drove to the police station because he thought his 
wife would go there and, as he drove through the al- 
ley by the station, he thought he saw four people 
there and heard someone ‘‘holler’’ at him. He 
turned around, drove back through the alley, 
stopped his pickup, got out and, ‘‘I asked him if they 
wanted — if somebody wanted to talk to me.’’ 
Next, ‘‘Somebody shot at me I thought. I heard a 
shot.’’ When asked why he got out of the pickup 
with the shotgun in his hand, he said, ‘‘I don’t know 
because I didn’t intend to use no shotgun, the only 
reason I had it with me was to scare my wife.’’ He 
stated he heard no command to drop the gun and did 
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not see Steve Gruber at all or hear Gruber yell a 


warning. 
When he heard the shot, he raised the gun and 
fired without raising the gun to his shoulder: “I 


seen a shadow down that way and I just fired that 
way.’’ Hearing another shot, he turned and fired 
the other way and then ran behind the pickup. He 
does not remember ejecting the empty shells or re- 
loading the gun. After that he ran. 

Defendant denied seeing anyone in uniform in the 
alley. What he saw was ‘‘it looked like someone 
walked out from behind the cars out to the alley, just 
a shadowy.’’ That is when he heard the shot. He 
was unacquainted with officers White and Rischel. 

On cross-examination, defendant stated he was 
still in the truck when he asked, ‘‘ ‘Does somebody 
want to talk to me.’ ’’ Then, when someone started 
to walk out of the alley, he got out of the truck with 
gun in hand. Defendant said, ‘‘They was coming — 
they came around the cars and out into the alley,”’ 
toward him. However, he then testified contrarily, 
‘‘All I seen was one,’’ and pointed out, on a diagram 
of the scene, where he had seen the person. He did 
not know where the shot came from and saw no gun 
or flash. Later, defendant said the shot came from 
between the cars and he fired at the only individual 
he saw. It is clear from the context of this testi- 
mony that defendant was referring to the first shot 
he fired. During the cross-examination, it is also 
made clear that defendant was shooting at a person 
when he fired the second shot. He denied reloading 
and firing a third shot. 

On the basis of defendant’s testimony, the court in- 
structed the jury on the issue of self-defense; and 
the defendant does not point out any error in that in- 
struction. Defendant also requested an instruction 
on manslaughter which the court refused to give. 

It is the majority rule and the rule in this jurisdic- 
tion that, where murder in the first degree is 
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charged, the court is required to charge without re- 
quest on such lesser degrees of homicide as the evi- 
dence could support. Kraus v. State, 102 Neb. 690, 
169 N. W. 3; Bourne v. State, 116 Neb. 141, 216 N. W. 
173; State v. Stewart, 197 Neb. 497, 250 N. W. 2d 849. 
In order for the rule to be applicable in the present 
case, the record must contain some evidence which 
would tend to show that the crime was manslaughter 
rather than murder. See, State v. Tamburano, ante 
p. 703, 271 N. W. 2d 472; Stevenson v. United States, 
162 U. S. 313, 16 S. Ct. 839, 40 L. Ed. 980. 

Manslaughter is a lesser-included offense in the 
greater crime of murder and is defined as follows: 
‘Whoever shall unlawfully kill another without 
malice, either upon a sudden quarrel, or unintention- 
ally, while the slayer is in the commission of some 
unlawful act, shall be deemed guilty of manslaugh- 
ter.’”’ § 28-403, R. R. S. 1943. 

The element which distinguishes first or second 
degree murder from the type of manslaughter which 
is usually referred to as voluntary manslaughter is 
the absence of malice. §§ 28-401, 28-402, 28-403, R. R. 
S. 1943. Malice denotes that condition of mind which 
is manifested by the intentional doing of a wrongful 
act without just cause or excuse. Pembrook v. 
State, 117 Neb. 759, 222 N. W. 956. 

In the case before us, the defendant’s theory of de- 
fense was that of self-defense. Although he did not 
testify affirmatively that he fired the shots because 
he was in fear of his life or of great bodily injury, the 
implication of his testimony is that, without provoca- 
tion by him, he was fired upon without warning and 
that it was necessary for him to shoot in order to 
protect himself from death or serious injury. If the 
jurors found this to be true, then he was innocent 
and it was their duty to acquit him. The question 
which we must resolve is whether there was some 
evidence in this case which would indicate that the 
crime was manslaughter rather than murder. 
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Only one reasonable construction can be placed on 
the defendant’s own testimony. The record shows 
when defendant pointed the loaded shotgun and 
pulled the trigger, he knew he was firing at human 
beings. The pointing of the gun and the pulling of 
the trigger was, according to his own testimony, in- 
tentional. He did not claim that he intended merely 
to frighten or that the discharge of the gun was acci- 
dental. If his claim of being first fired upon was not 
true, as the jury by its verdict so found, then he was 
guilty of either first or second degree murder, de- 
pending upon whether the elements of premeditation 
and deliberation were present. There was nothing 
whatever in the evidence to indicate there was a 
sudden quarrel or the shooting was unintended and 
occurred during the commission of some unlawful 


act. 

In Fields v. State, 125 Neb. 290, 250 N. W. 63, this 
court had before it a factual situation very like the 
one we are now considering. There the accused was 
charged with and convicted of murder in the second 
degree. On appeal, the claim was made that the 
trial court erred in not giving an instruction which 
would have permitted the jury to find the defendant 
guilty of manslaughter. The case is different from 
the one before us only in that the defense was dif- 
ferent. There the defendant denied he was the 
person who did the shooting. In answering the con- 
tention that the court should have instructed on the 
issue of manslaughter, we said: ‘‘If... the accused 
pointed the gun at the deceased, or some other per- 
son, and purposely fired the gun, then the intent to 
kill became specific and the elements of the crime of 
manslaughter would be wholly lacking. This we 
must conclude from the record to be the mental at- 
titude of the person who fired the fatal shot. Under 
the statute, one who purposely kills another is guilty 
of murder. A deadly weapon, intentionally pointed 
at a human being, which is discharged [without just 


726 NEBRASKA REPORTS [VoL. 201 


State v. Casados 


cause or excuse], and from a wound _ inflicted 
thereby death ensues, the only reasonable inference 
to be drawn is that such killing was purposely and 
maliciously done, and if deliberation and premedita- 
tion are absent, the crime of murder in the second 
degree is complete.’’ See, also, Dean v. State, 128 
Neb. 466, 259 N. W. 175. 

Where the evidence shows without dispute that one 
charged with murder purposely pointed a loaded gun 
at another and pulled the trigger and there is no evi- 
dence of a sudden quarrel or other condition which 
might permit a finding that there was an absence of 
malice, then the court is not required to give an in- 
struction which would permit the jury to render a 
verdict of manslaughter simply because there is 
some evidence to support an instruction on legal jus- 
tification or excuse for the killing. 

The trial court did not err in refusing to instruct 
the jury on manslaughter. The evidence was such 
that the defendant was either guilty of some degree 
of murder or was wholly innocent by reason of the 
justification of self-defense. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. LEROY CASADOS, 
APPELLANT. 
271 N. W. 2d 849 


Filed November 22, 1978. No. 41899. 


1. Trial: Witnesses: Service. Process to secure the attendance of 
witnesses from another state may not be issued unless the testi- 
mony proposed to be elicited from such witness is relevant to the 
issues to be tried. 

2. Trial: Evidence: Motions, Rules, and Orders. It is proper to 
sustain a motion in limine to prevent reference to or the offer 
of evidence concerning matters which are entirely extraneous 
or irrelevant to the issues of the case. 

3. Criminal Law: Assault and Battery: Evidence: Intent. Pre- 
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vious acts of violence by the defendant against the victim of an 
assault may be shown for their bearing upon the issue of felonious 
intent. The trial court has broad discretion in determining the 
relevance of such testimony and the exercise of such discretion 
will be upheld in the absence of an abuse thereof. 

4. Criminal Law: Trial: Juries: Evidence. Photographs purport- 
ing to show injuries received in two assaults, with proper founda- 
tion including evidence to enable the jury to distinguish the injuries 
resulting from the assault in issue, may be received in evidence. 
Unless an abuse of discretion appears, the ruling of the trial court 
will be affirmed. 


Appeal from the District Court for Box Butte 
‘County: Rospert R. Moran, Judge. Affirmed. 


Leo M. Bayer and Herbert M. Sampson III, for 
appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 

This is an appeal from a judgment and sentence of 
imprisonment imposed upon Leroy Casados, the de- 
fendant, upon a verdict of the jury finding him guilty 
of assault with intent to do great bodily injury upon 
Susan Casados, his wife. 

Defendant assigns the following errors for our con- 
sideration: (1) Refusal of the trial court to allow 
compulsory process for the attendance of witnesses 
from another state and the sustaining of a motion in 
limine to restrict the introduction of evidence of ir- 
relevant matters; (2) the admission of testimony 
concerning other actions of the defendant prior 
to those upon which the charge was based; (3) the 
reception of certain photographs in evidence; and 
(4) the insufficiency of the evidence to support the 
verdict of the jury. 

In the course of preparation for trial, defendant 
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made a showing and request for the issuance of 
compulsory process to secure the attendance of 
witnesses from another state. The showing indicated 
that the testimony to be elicited from the witnesses 
related entirely to the question whether such wit- 
nesses had had illicit relations with the complaining 
witness during the period of her separation from the 
defendant. The trial court determined that such tes- 
timony would be irrelevant and that it could not is- 
sue the certificate required by section 29-1908, R. R. 
S. 1943, that the named witnesses were material. 
The denial of process was correct. O’Rourke v. 
State, 166 Neb. 866, 90 N. W. 2d 820. In the same 
connection, the county attorney filed a motion in 
limine to prevent the introduction of evidence to 
show the fact of illicit relations between the com- 
plaining witness and others. The motion was sus- 
tained but without a restriction upon the cross-exam- 
ination of the complaining witness. The defendant 
claimed that he was entitled to show such matters to 
explain the state of his mind at the time the alleged 
acts were done. The ruling of the trial court did not 
restrict in any way the right of the defendant to 
show his state of mind and the reasons which he 
thought he had for acting as he did. It should also 
be noted that the complaining witness testified she 
had told the defendant she had had relations with 
two other men during the period of the separation. 
The rulings of the trial court were correct and did 
not prejudice the rights of the defendant in any way. 

Defendant next assigns error in the admission of 
evidence concerning acts of violence by him against 
the complaining witness on May 1, 1977, 2 days prior 
to the acts upon which the charge in the information 
was based. The intent with which the defendant 
acted was an element of the crime charged. The 
purpose of the offered testimony was not merely to 
show that defendant had committed violence 
against another person, but rather to show his con- 
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tinuing attitude and feeling toward the complaining 
witness and the acts he had done under the influence 
thereof. The very fact of the continuing existence of 
this state of mind was most relevant to the proof of 
the intent charged. The scope of testimony relating 
to other acts and offenses by the defendant is a mat- 
ter to be determined in the discretion of the trial 
court. The exercise of such discretion by the trial 
court was proper within the scope of section 27-404 
(2), R. R. S. 1943. See, also, Rice v. State, 120 Neb. 
641, 234 N. W. 566. 

Error is further assigned in the reception of several 
photographs of the complaining witness. These 
photographs were taken subsequent to the acts of 
May 3, 1977, when bruises and marks resulting from 
defendant’s acts of May 1, 1977, were still visible. 
The foundation for the photographs included testi- 
mony from the complaining witness describing the 
injuries which she had received on both occasions. 
In view of the fact that the jury was entitled to 
have evidence of such prior acts of violence, the trial 
court correctly exercised its discretion to admit 
such photographs into evidence. State v. Stephen- 
son, 199 Neb. 362, 258 N. W. 2d 824; Glass v. Harper, 
195 Neb. 724, 240 N. W. 2d 48. 

Finally, defendant claims that the evidence is in- 
sufficient to support the verdict of the jury and par- 
ticularly the finding of the intent of the defendant to 
inflict great bodily injury. The alleged assault oc- 
curred in the home of the parties and the only testi- 
mony about the acts of the defendant came from the 
complaining witness, the defendant electing not to 
. testify. In summary, the complaining witness testi- 
fied that defendant had lived outside the family 
home from the summer of 1975 until April 25, 1977; 
upon questioning from the defendant, she told him 
that she had taken part in two extra-marital inci- 
dents during the time of their separation; he contin- 
ued to question her seeking to learn of other acts and 
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relationships; on May 1, 1977, after such questioning, 
he ran water into the bath tub, then grabbed her by 
the back of the neck, and held her head under the 
water, repeating the act several times; then he forced 
her to eat dog food and to crawl into their dog house; 
and, after threatening to ‘‘dunk’’ her again, he 
struck her several times with a CB antenna causing 
her to bleed. On May 3, 1977, after further question- 
ing, he ordered her into the bath tub again; she 
fought and wrestled with him; he got a knife and 
held it to her throat, then dropped the knife, and be- 
gan choking her; he held her head under the water 
again and then got a boy’s belt and tied her hands 
behind her back, pushing hard on her arms and in- 
juring one shoulder; and he held her head under 
water again. Defendant told her that he was not 
going to kill her but that he was going to make her 
lose her mind. The recital of the uncontradicted 
evidence makes it clear that defendant did commit 
an assault and the jury was amply justified in find- 
ing he intended to commit a great bodily injury. It 
makes no difference whether defendant’s general 
purpose was to torture her to secure information, to 
punish her for previous conduct, or to undermine her 
sanity — he was consciously inflicting injury and 
pain. The total circumstances clearly establish the 
felonious intent charged against defendant and the 
evidence supports the verdict. 

None of the assigned errors having been estab- 
lished, the judgment of the trial court is affirmed. 

AFFIRMED. 


Bonnie K. SMITH, APPELLANT, V. UNIVERSITY OF 
NEBRASKA MEDICAL CENTER, APPELLEE. 
271 N. W. 2d 852 


Filed November 22, 1978. No. 41915. 


1. Workmen’s Compensation: Appeal and Error. The findings of 
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fact made by the Nebraska Workmen’s Compensation Court after 
rehearing have the same force and effect as a jury verdict in a 
civil case and will not be set aside on appeal unless clearly wrong. 

2. Workmen’s Compensation: Time: Notice. In a workmen’s com- 
pensation case, 50 percent shall be added for waiting time for all 
delinquent payments after 30 days notice has been given of dis- 
ability. 

3. Workmen’s Compensation: Time: Attorney’s Fees. Whenever 
an employer refuses payment or when an employer neglects to pay 
compensation for 30 days after injury, and proceedings are held 
before the compensation court, a reasonable attorney’s fee shall be 
allowed by the compensation court. 

4. Workmen’s Compensation: Appeal and Error: Attorney’s Fees. 
Attorney’s fees are not allowable for services on appeal in a com- 
pensation case where the appeal is instituted by the employee. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed in part, and in part reversed 
and remanded with directions. 


David L. Herzog, for appellant. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellee. 


Heard before SPENcER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLinton, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


WHITE, J. 

The plaintiff, an employee of the University of Ne- 
braska Medical Center, filed a petition in the Ne- 
braska Workmen’s Compensation Court for compen- 
sation for an injury which occurred on December 21, 
1976. Ata hearing before a single judge of the com- 
pensation court, she was awarded temporary total 
disability from the date of the accident to the date of 
the hearing and continuing thereafter until the ter- 
mination of the total disability. The one-judge court 
left open the question of the percent of permanent 
disability as the same had not yet been determined 
and refused to assess an attorney’s fee or the 50 per- 
cent penalty under the provisions of section 48-125, 


732 NEBRASKA REPORTS [VoL. 201 
Smith v. University of Nebraska Medical Center 


R. S. Supp., 1976, for delay by the employer in mak- 
ing compensation payments. 

On appeal to the three-judge compensation court, 
the temporary disability award was affirmed and 
the plaintiff was awarded a 10 percent permanent 
disability rating. The three-judge court also af- 
firmed the denial of the fee for plaintiff's attorney 
and the 50 percent penalty for waiting time. Plain- 
tiff appeals to this court. 

Plaintiff makes two principal assignments of 
error: (1) That the compensation court erred in 
finding the plaintiff’s permanent disability to be only 
10 percent of the body as a whole; and (2) that the 
compensation court erred in failing to award an at- 
torney’s fee and penalty for waiting time under sec- 
tion 48-125, R. S. Supp., 1976, for the failure of the 
employer to commence compensation within 30 days 
of the accident. 

We affirm in part and reverse in part. 

On December 21, 1976, while working for the de- 
fendant, plaintiff was ordered to clean a vent in the 
Pathology Department of the University of Ne- 
braska Medical Center in Omaha. She had no back 
problems prior to the incident in question. Accord- 
ing to her various statements, it appears that the 
plaintiff developed a ‘‘catch’’ in her back and felt 
immediate pain when she was reaching to clean the 
vent or when she slipped off the boxes on which she 
had been standing. The plaintiff finished her work- 
day and reported her injury to her supervisor, a 
Rebecca Hickman, on the following day. The plain- 
tiff was immediately referred to Family Practice, 
i.e., the defendant’s clinic, for examination and 
treatment. The treatment was unsuccessful and ul- 
timately plaintiff consulted with Dr. Anil K. Agar- 
wal, an orthopedist, who operated on the plaintiff’s 
spine. 

Without setting forth in detail the opinions of the 
various experts who testified both for the plaintiff 
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and the defendant, it is sufficient to say that the 10 
percent permanent disability found by the Work- 
men’s Compensation Court finds strong support in 
the record. Although Dr. Norman H. Hamm, a psy- 
chologist called by the plaintiff, testified to an im- 
pairment of 40 percent of the body as a whole, the 
plaintiff's own physician, Dr. Agarwal, assessed 
plaintiff's disability as 10 percent permanent impair- 
ment. 

Section 48-185, R. S. Supp., 1976, provides in part: 
“The findings of fact made by the Nebraska Work- 
men’s Compensation Court after rehearing shall 
have the same force and effect as a jury verdict ina 
civil case.”’ 

We said in Kudera v. Minnesota Mining & Manuf. 
Co., ante p. 235, 266 N. W. 2d 915: ‘‘This court is not 
free in workmen’s compensation cases to weigh the 
facts anew. Our standard of review accords to the 
findings of the compensation court the same force 
and effect as a jury verdict in a civil case and will 
not be set aside unless clearly wrong.’’ The plain- 
tiff’s assigned error relating to the proper percent- 
age of disability is without merit. 

The plaintiff's other assignments of error relate to 
the failure of the employer to make any compensa- 
tion within 30 days. She therefore alleges that the 
compensation court erred in failing to award attor- 
ney’s fees for the services of counsel at the one- 
judge hearing, and in failing to award the 50 percent 
waiting penalty. Both of these remedies are avail- 
able under section 48-125, R. S. Supp., 1976, and are 
intended to encourage prompt payment of valid 
claims by the employer. 

It is undisputed that the plaintiff did not receive 
any compensation for time lost or for medical ex- 
penses incurred for nearly 10 months from the date 
of the injury. The compensation court determined 
after both the one-judge and three-judge hearings 
that the plaintiff’s injury was compensable. Indeed, 
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the State does not seriously contest the issue here 
nor did it do so in the compensation court. It does, 
however, attempt to bring its failure to make 
prompt payment within an exception to the waiting- 
penalty rule. The exception is that an employee is 
not entitled to attorney’s fees or waiting penalty 
when the delay in payment was caused by a reason- 
able controversy on the issue of liability. See 
Wheeler v. Northwestern Metal Co., 175 Neb. 841, 124 
N. W. 2d 377. The employer claims, and the com- 
pensation court held, that there was such a contro- 
versy here. We disagree. Whether the ‘‘reasonable 
controversy’”’ exception to the statutory penalty pro- 
visions is available depends on the facts of each 
case. See Marshall v. Columbus Steel Supply, 187 
Neb. 102, 187 N. W. 2d 607. 

The only argument in plaintiff's brief to support this 
reasonable controversy theory is its reference to 
four varying explanations by the plaintiff as to the 
cause of her injury. Upon a review of the record, it 
could be argued that these versions are not wholly 
contradictory, especially when read in the light of 
plaintiff's limited verbal skills. We simply note that 
as of 30 days after the accident, the plaintiff had 
given only one of these explanations. That version 
was, at the time, uncontroverted. The ‘‘controversy”’ 
created by the other versions appears to be an after- 
thought to justify what the plaintiff's counsel has 
rightly characterized as a case of bureaucratic indif- 
ference to the plaintiff's claim. For example, the 
State points to the version given before the compen- 
sation court on rehearing as being a contributor to 
the controversy; but that rehearing was almost a 
year after the accident and several months after 
compensation had belatedly commenced. It is 
inconceivable that this could have been an element 
in any controversy contemporaneous with the initial 
decision to deny compensation. Indeed, the only 
solid evidence of a reasonable controversy is that of 
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the testimony of a secretary in the State Claims 
Board concerning a conversation she had with a 
member of the staff of the Attorney General as- 
signed to pass on the compensability of claims by 
state employees. During that conversation, it was 
decided that there had been no showing of an ‘‘acci- 
dent’’ since the report merely showed that the plain- 
tiff’s injury occurred while she was reaching up to 
clean a pipe. It is clear this determination was an 
application of the old law prior to the 1963 amenda- 
ment to section 48-151 (2), R. R. S. 1943. That 
amendment substituted unforeseen ‘‘injury’’ for un- 
foreseen ‘‘event’’ in the definition of accident. ‘‘The 
statutory change has removed Nebraska from the 
minority of states which require a showing that the 
employment exertion which produced the result 
was in some way unusual in order to establish its 
accidental character.’’ See Brokaw v. Robinson, 183 
Neb. 760, 164 N. W. 2d 461. 

The overwhelming evidence was that the plaintiff 
suffered an unforeseen injury in the course of her 
employment; that her supervisor had notice on the 
day following the accident; that no payments were 
made within 30 days; and that the claim was re- 
jected on the basis of what can only be termed an er- 
roneous understanding of the then current law of the 
State of Nebraska. The attempt to find, as justifica- 
tion for the delay, minor variations in the plaintiff’s 
version of how the incident produced the injury is 
patently an afterthought. It is precisely to prevent 
this type of situation that the remedial provisions of 
section 48-125, R. S. Supp., 1976, were designed. The 
compensation court should have awarded the 50 per- 
cent penalty as provided in that section and a suit- 
able attorney’s fee for services rendered before the 
one-judge court. The cause is remanded for that 
purpose. 

The plaintiff also seeks a reasonable attorney’s fee 
for services before the three-judge panel and before 
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this court. Attorney’s fees are not allowable for 
services on appeal in a compensation case where, as 
in this case, the appeal is instituted by the employee. 
See Lee v. Lincoln Cleaning & Dye Works, 145 Neb. 
124, 15 N. W. 2d 330. 
AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED WITH DIRECTIONS. 


RHODA BRINGEWATT, E;}XECUTRIX OF THE ESTATE OF 
MERLE BRINGEWATT, DECEASED, APPELLANT, V. 
Tom MUELLER ET AL., APPELLEES. 


272 N. W. 2d 37 
Filed November 29, 1978. No. 41620. 


1. Trial: Summary Judgments. The trial court, in its discretion, 
may permit the renewal and resubmission of a motion for sum- 
mary judgment which has previously been overruled. 

2. Trial: Summary Judgments: Evidence. In the course of ruling 
upon a motion for summary judgment, the evidence should be 
viewed in the light most favorable to the party against whom the 
motion is directed and such party should receive the benefit of all 
favorable inferences which may be drawn from the evidence. 

3. Summary Judgments. A motion for summary judgment may be 
granted only when the moving party is entitled to judgment as a 
matter of law, where it is clear what the truth is and no genuine 
issue remains for trial. 

4. Negligence. Actionable fault exists only when the injury or loss is 
the proximate result thereof; if the alleged fault produces only the 
condition or occasion amounting to an opportunity for a subsequent 
independent cause to produce such result, the causes are not con- 
current and the subsequent independent cause is the proximate 
cause. 

5. Landlord and Tenant: Negligence. The fault, if any, of a landlord 
whose fences are out of repair is not the proximate cause of injury 
or loss caused by his tenant’s animals straying from the premises. 


Appeal from the District Court for Dodge County: 
Mark J. FUHRMAN, Judge. Affirmed as to defend- 
ants Klahn, and reversed and remanded as to de- 
fendant Ted Mueller. 
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Christensen Law Offices, P.C., for appellant. 


William F. Rohn and Ray C. Simmons, for appel- 
lees Klahn. 


Deutsch, Jewell, Otte, Gatz, Collins & Domina, for 
appellee Ted Mueller. 


Heard before SpPENcER, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BrRopKEey, and Wut, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 

This is an action brought by Rhoda Bringewatt, 
executrix of the estate of Merle Bringewatt, de- 
ceased, the plaintiff in the District Court for Dodge 
County, Nebraska, and appellant herein, against Ted 
Mueller, Mildred Klahn and Ardyne Klahn, defend- 
ants and appellees. Tom Mueller is also a defend- 
ant but not a party to this appeal. The appellees 
filed motions for summary judgment. The trial 
court sustained the motions and entered judgments 
in favor of all defendants except Tom Mueller, from 
which appellant prosecutes this appeal. We affirm 
in part and reverse in part. 

The record shows that the defendants Mildred and 
Ardyne Klahn, as joint tenants, owned a tract of 
property abutting State Highway No. 275 near Scrib- 
ner, Nebraska. Beginning in 1971, they had rented 
such pasture to Ted Mueller by oral lease for cash 
rent. The tenancy continued through the years 1972 
and 1973. There is a dispute whether the pasture 
was leased to Ted or to Tom Mueller for 1974. Some 
lease was made with one or the other and Tom Muel- 
ler put horses in the pasture. On June 4, 1974, one of 
the horses got out of the pasture where the fence was 
down or nearly so. Plaintiff’s decedent, driving a 
truck tractor, struck one of the horses on the high- 
way. Fire ensued which caused the death of such 
driver. Plaintiff brought this action alleging negli- 
gence against all parties and praying judgment for 
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the damages resulting from the collision. 

After issues had been made up in the action, both 
the defendants Klahn and the defendant, Ted Muel- 
ler, filed motions for summary judgment. The mo- 
tions were submitted to the Honorable Robert L. 
Flory, then the presiding judge, and each motion 
was overruled. Subsequently, after the retirement 
of Judge Flory and after his successor had assumed 
his duties, the defendants renewed their motions. 
The court overruled motions to quash such motions, 
considered them upon the same showing and record, 
sustained each motion and entered judgments dis- 
missing the action against the defendants Klahn and 
Ted Mueller. Plaintiff contends that it was error for 
the court to allow the renewal of motions without an 
additional showing of facts. The previous order 
overruling the motions was not a final order and was 
not appealable. Pressey v. State of Nebraska, 173 
Neb. 652, 114 N. W. 2d 518. The order was inter- 
locutory and none of the issues considered and de- 
cided by the court at the hearing became res judi- 
cata. The trial court has discretion to determine 
whether and under what circumstances a motion 
may be renewed. No abuse of that discretion has 
been shown. The procedure followed by the court 
was proper and the assignment of error is overruled. 

Before proceeding to the consideration of the re- 
maining assignments of error, it should be noted 
that, at a hearing upon a motion for summary judg- 
ment, the evidence should be viewed in the light 
most favorable to the party against whom the mo- 
tion is directed and that such party should receive 
the benefit of all favorable inferences which may 
reasonably be drawn from the evidence. Pfeifer v. 
Pfeifer, 195 Neb. 369, 238 N. W. 2d 451; Hall v. Had- 
ley, 173 Neb. 675, 114 N. W. 2d 590. A summary 
judgment may be granted only where the moving 
party is entitled to judgment as a matter of law, 
where it is clear what the truth is and no genuine is- 


VoL. 201] SEPTEMBER TERM, 1978 739 
Bringewatt v. Mueller 


sue remains for trial. Hall v. Hadley, supra. 

As to the defendants Klahn, the record is clear 
that they owned real estate which they had leased to 
one or the other of the Muellers, with the agreement 
that the lessee should maintain the fences and use 
the pasture for grazing horses. The horses placed 
therein were owned by the defendant, Tom Mueller, 
and not subject to any control on the part of the 
Klahns. Plaintiff’s allegations of fault against the 
Klahns were two-fold; that they negligently failed to 
keep the fences in a state of good repair or to re- 
quire their tenant to do so, and that the mere exist- 
ence of an unrepaired fence constituted a nuisance. 
Extensive arguments have been submitted concern- 
ing the duty and measure of responsibility resting 
upon a landlord whose land is poorly fenced. If 
this case turned upon such questions, there would be 
questions of the knowledge of a hazard and of rea- . 
sonable conduct, which would require that a motion 
for summary judgment disposing of such issues be 
overruled. Liability, however, cannot be imposed 
upon a landlord either for negligence or for the 
maintenance of a nuisance unless his fault is the 
proximate cause of the injuries alleged. In Barney 
v. Adcock, 162 Neb. 179, 75 N. W. 2d 683, it was said: 

“Actionable negligence exists when the injury or 
the loss is the proximate result thereof. The proxi- 
mate result must be the natural and probable conse- 
quence which ought to have been foreseen or reason- 
ably anticipated in the light of the attendant circum- 
stances. An injury is not actionable if it would not 
have resulted from the alleged negligence but for 
the interposition of a new and independent cause. 
Proximate cause, as used in the law of negligence, is 
that cause which in the natural and continuous se- 
quence, unbroken by an efficient intervening cause, 
produces the injury, and without which the injury 
would not have occurred. An efficient, intervening 
cause is a new and independent force which breaks 
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the causal connection between the original wrong 
and the injury. The cause of an injury is that which 
actually produces it while the occasion is that which 
provides an opportunity for the causal agency to act. 
An alleged cause of an accident may sometimes be 
merely a condition and not the real cause. The ex- 
istence or activities of inanimate things are usually 
mere conditions and not causes.”’ 

The case of Steenbock v. Omaha Country Club, 110 
Neb. 794, 195 N. W. 117, deals with this same subject. 
There it appeared that an employee of the defendant 
took down a flagpole for repair and laid it across a 
driveway; plaintiff sat upon or near the end of the 
flagpole and was injured when an automobile be- 
longing to a club member was driven against the 
pole. In holding that a verdict should have been di- 
rected in favor of the defendant, the court pointed 
out that the alleged negligence in the placing of the 
flagpole might have existed for years as a condition 
without injury to the plaintiff, had it not been for the 
subsequent negligent act of the driver of the automo- 
bile. The court also held: ‘‘It is not sufficient that 
the negligence charged furnishes only a condition by 
which the injury is made possible, for if such condi- 
tion causes an injury by the subsequent independent 
act of a third person, the two acts are not concurrent 
and the existence of the condition is not the proxi- 
mate cause of the injury.’’ To the same effect, see 
Bruno v. Gunnison Contractors, Inc., 176 Neb. 462, 
126 N. W. 2d 477, and Connolley v. Omaha Public 
Power Dist., 185 Neb. 501, 177 N. W. 2d 492. 

The evidence here is conclusive that the alleged 
fault in connection with the maintenance of and re- 
pairs to the fences amounted only to the prior estab- 
lishment of a condition and that the exercise of con- 
trol over the horses by the owner thereof constituted 
a subsequent and independent cause. For this rea- 
son, liability against the defendants Klahn cannot be 
established and they are entitled to judgment as a 
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matter of law. The court correctly sustained the 
motion for summary judgment and dismissed the 
action as to them. 

The remaining assignment of error is directed 
against the order sustaining the motion of Ted Muel- 
ler for summary judgment. As previously noted, 
there is a dispute whether Ted Mueller was a tenant 
or not and, consequently, whether or not he was a 
sublessor to Tom Mueller. It is also possible there 
might be evidence indicating some connection be- 
tween this defendant and Tom Mueller which might 
amount to the exercise of control over the horses. 
We do not find any basis in the record upon which it 
may be concluded that Ted Mueller should be held 
free from liability as a matter of law. The trial 
court erred in sustaining his motion for summary 
judgment; its order of dismissal as to Ted Mueller is 
reversed and the cause is remanded for further pro- 
ceedings. 

AFFIRMED AS TO DEFENDANTS 
KLAHN, AND REVERSED AND 
REMANDED AS TO DEFENDANT 
TED MUELLER. 


LEONARD LAUTENSCHLAGER, JR., APPELLEE, V. PEGGY 
JEAN LAUTENSCHLAGER, APPELLANT. 
272 N. W. 2d 40 


Filed November 29, 1978. No. 41664. 


1. Divorce: Custody: Courts. The responsibility of the trial court to 
determine questions of custody and visitation of minor children ac- 
cording to their best interests is an independent responsibility and 
cannot be controlled by the agreement or stipulation of the parties; 
the court always has power either to approve or disapprove stipula- 
tions or agreements. 

2. Divorce: Custody: Evidence: Statutes. An award of custody 
will not be upheld when the evidence is insufficient to show the re- 
quirements of the best interests of a minor child in accordance with 
the provisions of section 42-364, R. S. Supp., 1976. 
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3. Divorce: Custody: Evidence. When the triai court disapproves a 
stipulation for custody or support, the parties shall be given an op- 
portunity to secure and present evidence relevant to a reexamina- 
tion of such issue, if such evidence has not previously been pre- 
sented to the court. 


Appeal from the District Court for Hall County: 
DonaLp H. Weaver, Judge. Affirmed in part, and in 
part reversed and remanded. 


Thomas A. Wagoner, for appellant. 


James A. Kelly of Kelly, Kelly & Kelly, for appel- 
lee. 


Heard before SPENCER, C. J., Pro Tem., BoSLAuGH, 
McCown, CLINTON, BRODKEY, and WutTs, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 

This is an appeal from the findings and order for 
child custody in a decree of dissolution of marriage 
entered by the District Court for Hall County, Ne- 
braska. 

The action originated with a petition for dissolu- 
tion of marriage filed by Leonard Lautenschlager, 
Jr., appellee, against Peggy Jean Lautenschlager, 
the appellant. Both in the petition and in the respon- 
sive pleadings, the parties alleged that appellant 
was a fit person to have custody of the parties’ only 
child, Lonnie Lautenschlager, then nearly 4 years of 
age. Later by stipulation, the parties agreed that 
appellant should have custody and support in the 
amount of $100 per month. At the hearing, both par- 
ties testified in accordance with the pleadings and 
the stipulation. At the conclusion of appellant’s tes- 
timony in chief, the trial court made inquiry con- 
cerning the receipt of ADC payments by the appel- 
lant. The appellant made a false answer to a ques- 
tion about the date she had received her last pay- 
ment. A check of the record was made and the an- 
swer was corrected, whereupon the trial court 
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stated: ‘‘The respondent, in the Court’s opinion, 
lied to this Court and that certainly is not conducive 
for custody.’’ In response to a question by the court, 
appellee stated that if he were granted custody, his 
mother would care for the child during the daytime, 
and he would look over his son at nights and on 
weekends. No further evidence on the subject ap- 
pears in the record. 

Appellant first contends the trial court did not 
have jurisdiction to make an order inconsistent with 
the pleadings and the stipulation of the parties. Sec- 
tion 42-364, R. S. Supp., 1976, provides, in part, as fol- 
lows: ‘‘When dissolution of a marriage or legal 
separation is decreed, the court may include such 
orders in relation to any minor children and their 
maintenance as shall be justified, including placing 
the minor children in court custody if their welfare 
so requires. Custody and visitation of minor chil- 
dren shall be determined on the basis of their best 
interests. Subsequent changes may be made by the 
court when required after notice and hearing. 

‘((1) In determining with which of the parents the 
children, or any of them, shall remain, the court 
shall consider the best interests of the children, 
which shall include, but not be limited to: 

“‘(a) The relationship of the children to each par- 
ent prior to the commencement of the action or any 
subsequent hearing; 

‘‘(b) The desires and wishes of the children if of 
an age of comprehension regardless of their chrono- 
logical age, when such desires and wishes are based 
on sound reasoning; and 

““(c) The general health, welfare, and social be- 
havior of the children.”’ 

The rule that custody and visitation of minor chil- 
dren shall be determined on the basis of their best 
interests, long established in case law and now spec- 
ified by statute, clearly envisions an independent in- 
quiry by the court. The duty to exercise this re- 
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sponsibility cannot be superseded or forestalled by 
any agreements or stipulations by the parties. It 
continues throughout the period of the minority of 
the child even without objections or requests on the 
part of the parents. Stipulations and agreements, 
when made, are subject to the approval of the court, 
which may be granted or denied according to the 
best interests of the child. Appellant’s contention in 
this respect is not well-taken. 

Appellant’s second contention is that the record 
does not contain sufficient evidence to support the 
findings and order by the trial court. The evidence, 
shown in the record, relates only to the parties and 
not to the child. It does not contain any basis for the 
consideration by the court of the relationship of the 
child to each parent nor the general health, welfare 
and social behavior of the child as mentioned in sec- 
tion 42-364, R. S. Supp., 1976, (1) (a) and (c). Evi- 
dence concerning these matters must appear in the 
record. Personal observations by the court are not 
sufficient to support findings. Jorgensen v. Jorgen- 
sen, 194 Neb. 271, 231 N. W. 2d 360. In cases where 
the trial court concludes that a stipulation should not 
be approved, an opportunity should be given to the 
parties to secure and to present evidence relevant to 
a complete reexamination of the question of custody 
and the best interests of the child. In the present 
case, the findings and order for custody are vacated 
and the cause is remanded for hearing in accord- 
ance with this opinion. 

The remainder of the decree of dissolution of mar- 
riage shall be and remain in effect from the date 
thereof. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 
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RoBERT DAHMS, DOING BUSINESS AS ‘“THE DEPOT,”’ 
APPELLANT, V. EVELYN JACOBS ET AL., DOING BUSINESS 
AS ‘THE DENIM DEPOT,’’ APPELLEES. 

272 N. W. 2d 43 


Filed November 29, 1878. No. 41676. 


Trade Names. One trade name is not an infringement of another if 
ordinary attention of persons or customers would disclose the dif- 
ferences. 


Appeal from the District Court for Saline County: 
ORVILLE L. Coapy, Judge. Affirmed. 


Blevens, Blevens & Jacobs, for appellant. 
Conner & Schelstraete, P.C., for appellees. 


Heard before SPENCER, C. J., Pro Tem., BOSLAUGH, 
McCown, CLINTON, BrRopKEy, and WHITE, JJ., and 
Kuns, Retired District Judge. 


WHITE, J. 

The plaintiff appeals from an order of the District 
Court refusing to enjoin the defendants from using 
the name ‘‘The Denim Depot’”’ in connection with 
their clothing store in Crete, Nebraska. He alleges 
that the District Court erred in failing to find that 
this was an infringement upon the trade name ‘“The 
Depot’? which he had appropriated by registration 
and prior use in connection with his clothing store in 
York, Nebraska. 

This is an equity case. While the judgments of the 
District Courts in equity cases are tried de novo in 
this court, nevertheless, upon review in this court, 
we place due consideration on the fact that the trial 
judge had an opportunity to and did observe the wit-_ 
nesses and weighed the evidence and believed one 
version of the facts rather than another. Seybold v. 
Seybold, 191 Neb. 480, 216 N. W. 2d 179. 

In their briefs, the parties discuss the threshold is- 
sues of whether the name ‘‘The Depot’ is a proper 
subject for private appropriation as a trade name 
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and whether the plaintiff has taken the steps neces- 
sary to so appropriate it. Our resolution of the case 
makes it unnecessary to reach those issues, for even 
if it is assumed that the plaintiff has properly appro- 
priated ‘‘The Depot’’ as a trade name, he must still 
demonstrate that there has been an infringement of 
that trade name. This he has failed to do. 

The applicable principles of law are set forth be- 
low. With certain exceptions, the rules are substan- 
tially similar whether plaintiff’s claim of infringe- 
ment is made under the statutes or under the com- 
mon law right. See Peterson & Co. v. Jay, 158 Neb. 
305, 63 N. W. 2d 174. 

Under our economic system, competition between 
enterprises is thought to be a desirable objective. 
Protection of trademarks promotes this objective in 
two ways: The trade names allow the public to dis- 
tinguish between the goods and services of the vari- 
ous merchants, and the merchants reap the benefits 
(or suffer the consequences) of their efforts. See 
Weber, The Reasons Behind The Rules in The Law 
of Business Torts, 38 Neb. L. Rev. 608, 614; Harry- 
man v. Harryman, 93 Kan. 223, 144 P. 262. 

Thus, the evil sought to be eliminated by trade 
name protection is confusion. The likelihood of such 
confusion is the ultimate question, and the burden of 
answering the question is on the plaintiff. ‘‘If then it 
can be said that ordinary persons, dealing with ordi- 
nary caution, are likely to be misled, then it follows 
that deception is the natural and probable result of 
the defendant’s acts. Either actual or probable de- 
ception, or confusion, must be shown to entitle the 
plaintiff to the protection of the rule. This is usually 
accomplished by showing circumstances from which 
courts might justly conclude that persons are likely 
to transact business with one party under the belief 
they are dealing with another. Where there is no 
probability of deception, there can be no unfair com- 
petition.’’ Personal Finance Co. v. Personal Loan 


VoL. 201] SEPTEMBER TERM, 1978 147 


Dahms v. Jacobs 


Service, 133 Neb. 373, 275 N. W. 324. 

No precise rules can be laid down to determine 
whether this confusion exists or is likely to arise. 
Among the considerations are: (1) Degree of simi- 
larity in the products offered for sale; (2) geo- 
graphic separation of the two enterprises and the ex- 
tent to which their trade areas overlap; (3) extent to 
which the stores are in actual competition; (4) dura- 
tion of use without actual confusion; and (5) the ac- 
tual similarity, visually and phonetically, between 
the two trade names. 

The testimony in this case disclosed that the cities 
of York in York County, and Crete in Saline County, 
are approximately 49 miles distant, one from the 
other by the shortest route, Crete being southeast of 
York. 

Without detailing the evidence, it can be said that, 
when viewed in the light most favorable to the plain- 
tiff, it indicates at least some overlap of trade areas 
for York and Crete and a substantial similarity of 
product in certain areas. The plaintiff indicated he 
had already taken steps to open a ‘‘depot’”’ in Fair- 
bury and also to change the name of his store in 
Seward to ‘‘The Depot.’’ Less testimony was of- 
fered on the trade areas of these towns than on that 
of York, but again, we accept the proposition that 
there is some competition with Crete. In a close 
_case, those factors would add to the weight of the 
plaintiff’s evidence in that they would increase the 
likelihood of confusion between two similar names. 

We turn now, however, to what we consider to be 
the determinative issue in this case, i.e., the actual 
degree of similarity in the two names. Ray Root, 
the plaintiff’s marketing expert, expressed his opin- 
ion that the names were similar enough to be confus- 
ing, as did the plaintiff himself. The defendants dis- 
agreed and on their behalf, Ralph Englert, the 
Deputy Secretary of State who approved the regis- 
tration of ‘‘The Denim Depot’’ name, testified that 
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the addition of the descriptive word ‘‘Denim’’ was 
sufficient to distinguish the two trade names. The 
issuance of the permit by the Secretary of State isa 
ministerial act and we do not need to recognize his 
finding of fact, but we do note that he deals frequent- 
ly in similar matters and for that reason take his 
opinion for its evidentiary value. To his opinion we 
add our own. We are unable to find that ‘‘The De- 
pot” and ‘‘The Denim Depot” are so alike that they 
are likely to cause confusion in the minds of the pub- 
lic. Whether seen side-by-side, or at different times, 
the names, although similar, are distinguishable. 
One trade name is not an infringement of another if 
ordinary attention of persons or customers would 
disclose the differences. See Miskell v. Prokop, 58 
Neb. 628, 79 N. W. 552. 

We should not be understood to say that the addi- 
tion of a single word will always entitle a defendant 
to judgment in a suit alleging infringement of a 
trade name. We simply hold that the plaintiff in this 
case has failed to show, as he must, either actual or 
probable confusion. 

The decision of the District Court is affirmed. 

AFFIRMED. 


ELSIE ROZANEK ET AL., APPELLEES, V. CITY OF FREMONT, 
NEBRASKA, A MUNICIPAL CORPORATION, APPELLANT. 
272 N. W. 2d 45 


Filed November 29, 1978. No. 41706. 


1. Municipal Corporations: Ordinances: Statutes. A public im- 
provement ordinance need not recite the necessity for its enact- 
ment unless the statute expressly requires that it do so. 

2. Municipal Corporations: Ordinances. The passage of an ordi- 
nance requiring construction of a public improvement is in itself a 
finding of necessity because necessity is a legislative question 
rather than a judicial question. 


Appeal from the District Court for Dodge County: 
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Mark J. FUHRMAN, Judge. Reversed and remanded 
with directions. 


Lyle B. Gill, for appellant. 
William G. Line, for appellees. 


Heard before SPENCER, C. J., Pro Tem., BOSLAUGH, 
McCown, CLINTON, and Bropkey, JJ., and Rist, Dis- 
trict Judge. 


BosLAuGH, J. 

The plaintiffs are residents and owners of real es- 
tate along the east side of Nye Avenue in the City of 
Fremont, Nebraska. On June 29, 1976, the city coun- 
cil adopted a resolution providing that sidewalks 
should be constructed along Nye Avenue where side- 
walks had not been constructed or were not in good 
repair. This action was brought to declare the reso- 
lution void and enjoin the City from enforcing the 
resolution against the plaintiffs. 

The trial court found that the resolution was void 
because it did not contain a finding that sidewalk 
construction was necessary as required by section 
26-18 of the municipal code of the defendant, and en- 
joined the defendant from constructing sidewalks 
and assessing the cost against the plaintiffs’ proper- 
ty under the resolution. The defendant has ap- 


pealed. 
Section 26-18 of the municipal code of the City of 
Fremont provides: ‘‘Whenever the city council 


shall deem it necessary that a sidewalk should be 
constructed * * *’’ the council shall so order and the 
property owner shall be notified. The ordinance 
prescribes the procedure to be followed and provides 
that in the event the owner fails to construct the 
sidewalk within 30 days the City may construct the 
sidewalk and assess the cost against the property. 
Under section 16-661, R. R. 8. 1943, the mayor and 
council of a city of the first class are authorized to 
construct or cause and compel the construction of 


750 NEBRASKA REPORTS [VoL. 201 
Rozanek v. City Fremont 


sidewalks in the city of such material and in such 
manner ‘‘as they may deem necessary.”’ 

The general rule is that a public improvement or- 
dinance need not recite the necessity for its enact- 
ment unless the statute expressly requires that it do 
so. The passage of an ordinance requiring construc- 
tion is in itself a finding of necessity because ne- 
cessity is a legislative question rather than a judi- 
cial question. See 13 McQuillin, Municipal Corpora- 
tions (8rd Ed.), § 37.67, p. 178. This rule was fol- 
lowed in Burrows v. Keebaugh, 120 Neb. 136, 231 N. 
W. 751, and Morse v. City of Omaha, 67 Neb. 426, 93 
N. W. 734, which were cases involving similar stat- 
utes relating to paving districts. In the Morse case 
this court said a formal declaration of necessity was 
not required by a statute which authorized construc- 
tion of improvements when ‘‘declared necessary by 
the mayor and city council.” 

The resolution involved in this case was adopted 
pursuant to a comprehensive plan in which the 
streets were classified and priorities assigned upon 
the basis of need as determined by a consideration 
of various factors. The plan was based upon a re- 
port prepared by a consulting engineer employed by 
the City. Nye Avenue was classified as both a ve- 
hicle-arterial and pedestrian-collector street and 
had the third highest exposure index of the streets in 
that district. The plaintiffs complain that the plan 
did not take into account the fact that sidewalks had 
been constructed along one side of Nye Avenue. 

The answer to the plaintiff’s contention is that the 
City considered it necessary to construct sidewalks 
on both sides of Nye Avenue. That determination 
was a legislative question and not a judicial question. 

The judgment of the District Court is reversed and 
the cause remanded with directions to enter a judg- 
ment dismissing the action. 

REVERSED AND REMANDED 
WITH DIRECTIONS. 
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S & S LP Gas Co., A CO-PARTNERSHIP, ET AL., 
APPELLANTS, V. ROBERT F’. RAMSEY, APPELLEE. 
272 N. W. 2d 47 


Filed November 29, 1978. No. 41936. 


1. Workmen’s Compensation: Statutes. Even though there is no 
present prospect of improvement of a condition of total and perma- 
nent disability or of further rehabilitation, the employer continues 
to be responsible for further nursing care and therapy under the 
terms ae section 48-120, R. R. S. 1943. 

. The Nebraska Workmen’s Compensation Court 

has continuing authority to determine the necessity, character, and 

sufficiency of medical services furnished or to be furnished and to 
order a change therein when it deems such change is desirable or 

necessary. § 48-120, R. R. 8. 1943. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Girard and Gale, for appellants. 


Kenneth W. Payne, for appellee. 


Heard before SPENcER, C. J., Pro Tem., BosLAuGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 

This is an appeal from the Nebraska Workmen’ s 
Compensation Court. 

Robert FE’. Ramsey, the appellee, was injured in a 
truck-train accident on April 15, 1974, while in the 
course and scope of his employment by S & S LP 
Gas Co., one of the appellants. Appellee was totally 
and permanently disabled by his injuries. The ap- 
pellants paid his medical and hospital expenses to- 
gether with full disability benefits of $80 per week. 
Appellee, after leaving the hospital, entered the 
Good Samaritan Village, a nursing home, where he 
has subsequently received necessary care and ther- 
apy. It appears from the evidence that at some 
time after April 1, 1976, the prospects for the cure 
and rehabilitation of the appellee had become entire- 
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ly negative. Appellee continued to be helpless and 
unable to perform any physical function without as- 
sistance and therapy is required on a maintenance 
basis, that is, to preserve his physical condition and 
mental attitude. It is not essential that the assist- 
ance to appellee be furnished by a doctor, nurse, or 
other medical person. The appellee, however, has 
no home and is unable to secure the necessary care 
and attention except at the Good Samaritan Village 
or at a similar facility. 

On January 14, 1977, the appellants filed their peti- 
tion with the Nebraska Workmen’s Compensation 
Court setting forth the facts mentioned above and 
praying for an adjudication that they should not con- 
tinue to be liable for the monthly custodial expense 
of the appellee to the Good Samaritan Village, or if 
appellants were required to pay such custodial ex- 
pense, the monthly disability benefits accruing to 
the appellee should be reduced by the amount of 
such custodial expense. 

A single judge held the initial hearing and found 
the above facts. He also found the monthly cus- 
todial expense for room, board, and laundry for the 
appellee at Good Samaritan Village was $185 and or- 
dered that such amount be charged against the dis- 
ability benefits due the appellee. On rehearing to 
the three-judge court, the following findings were 
made: That appellee suffered total and permanent 
disability from April 15, 1974; that he has achieved 
full healing, but needs assistance in eating, bathing, 
dressing, going to the toilet, and getting in and out of 
bed; that he needs nursing-type care on almost a 
24-hour basis and special therapy to maintain his 
physical condition and positive mental attitude as 
provided by the Good Samaritan Village; that dis- 
ability benefits are separate from hospital and medi- 
cal benefits and may not be charged for any portion 
of such expense. Appellants were ordered to con- 
tinue the payment of $80 per week disability benefits 
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together with the reasonable hospital, medical, cus- 
todial, and nursing home charges by the Good Sa- 
maritan Village. An appeal was taken to this court. 
We affirm the judgment. 

The primary question sought to be raised by the 
appeal is whether or not an employer may be held 
liable for the care of a totally and permanently dis- 
abled employee after the time when maximum cure 
and rehabilitation have been achieved. This ques- 
tion was resolved in Spiker v. John Day Co., ante p. 
503, 270 N. W. 2d 300, filed since the briefing and 
submission of the present action. The holding there 
was that, even though there was no present prospect 
of improvement of a condition of total and permanent 
disability or of further rehabilitation, the employer 
continues to be responsible for further nursing care 
and therapy under section 48-120, R. R. S. 1948. 

It is conceivable that the possibility of cure or re- 
habilitation may be subject to reexamination in the 
light of medical progress or unexpected changes in 
the employee’s condition. The means for dealing 
with this possibility are provided in the final para- 
graph of section 48-120, R. R. S. 1943, which pro- 
vides: ‘‘The court shall have the authority to deter- 
mine the necessity, character, and sufficiency of 
any medical services furnished or to be furnished 
and shall have authority to order a change of doctor, 
physician, hospital, or rehabilitation facility when it 
deems such change is desirable or necessary.’’ The 
order of the compensation court is within the scope 
of the authority granted by the statute. If there are 
further developments either as to the condition of 
the appellee or as to the kind of care and treatment 
appropriate to that condition, a further order may 
be made by the compensation court. 

Under section 48-185, R. S. Supp., 1976, no ground 
has been shown for modifying, reversing, or setting 
aside the order of the Nebraska Workmen’s Com- 
pensation Court, and such order is affirmed. 


754 NEBRASKA REPORTS (Vo. 201 


Parson v. Chizek 


Since the employer instituted the appeal to this 
court and did not secure a reduction in the award to 
the employee, an attorney’s fee of $750 is allowed. 

AFFIRMED. 


CLARENCE L. PARSON, APPELLEE, V. GERALD E. CHIZEK, 
COMMISSIONER OF LABOR, STATE OF NEBRASKA, 
APPELLANT, IMPLEADED WITH MILLARD SCHOOL DISTRICT, 
ScHOooL District No. 17, DouGLas County, 
NEBRASKA, APPELLEE. 

272 N. W. 2d 48 


Filed November 29, 1978. No. 41995. 


1. Administrative Law: Notices: Appeal and Error: Time. Bene- 
fit Regulation No. 8 promulgated by the Commissioner of Labor is 
invalid insofar as it requires that a claimant’s notice of appeal 
when given by mail be actually received within 10 days after mail- 
ing of the notice of the deputy’s determination. 

2. Appeal and Error: Notices: Statutes: Time. A notice of appeal 
filed pursuant to section 48-634, R. R. S. 1943, which is properly ad- 
dressed and to which sufficient postage has been affixed, shall be 
valld if it is deposited in the United States mail within 10 days after 
the mailing of the notice of the deputy’s determination. 


Appeal from the District Court for Douglas Coun- 
ty: Jon E. Murpnuy, Judge. Affirmed. 


James R. Jones and John W. Wynkoop, for appel- 
lant. 


Glenn H. Stevens of the Legal Aid Society, for ap- 
pellee Parson. 


Heard before SpENcsER, C. J., Pro Tem., BOSLAUGH, 
McCown, CLINTON, BRoDKEY, and WuiTsr, JJ., and 
Kuns, Retired District Judge. 


CLINTON, J. 

This is an appeal from an order of the District 
Court for Douglas County which reversed a decision 
of the Nebraska Appeal Tribunal, Department of La- 
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bor, State of Nebraska, entered on October 8, 1976. 
The Nebraska Appeal Tribunal had dismissed the 
appeal of the plaintiff Parson from a deputy’s deter- 
mination that the plaintiff was not currently entitled 
to unemployment compensation. See § 48-630 et 
seq., R. R. S. 1943. The sole issue on this appeal is 
whether the plaintiff-claimant gave timely notice of 
appeal from the deputy’s determination. The reso- 
lution of that issue depends upon the validity of 
Benefit Regulation No. 8, promulgated by the Com- 
missioner of Labor, which prescribes the time and 
manner of giving notice of appeal. We affirm. 

Section 48-634, R. R: S. 1943, provides the statutory 
authority for appeal from determinations of the 
deputy. It states in part: ‘‘The claimant or any 
other party entitled to notice of a determination as 
herein provided, may file an appeal from such deter- 
mination with an appeal tribunal within ten days 
after the date of mailing of the notice to his last- 
known address, or, if such notice is not mailed, 
within seven days after the date of delivery of such 
notice.’’ The notice referred to in this section is the 
notice of determination by the deputy which is man- 
dated by section 48-632, R. R. S. 1943. The latter 
provides in part: ‘‘Notice of a determination upon a 
claim shall be promptly given to the claimant by de- 
livery thereof or by mailing such notice to his last- 
known address.’’ 

The Commissioner of Labor is charged with ad- 
ministering the employment security law and, to ac- 
complish that purpose, is given authority to adopt, 
amend, and rescind rules and regulations ‘‘. . . if 
the same are consistent with the provisions of [the 
Employment Security Law].”’ § 48-606, R. R. S. 
1943. See §§ 48-601 to 48-669, R. R. S. 1943. Accord- 
ingly, as section 48-634, R. R. S. 1943, prescribes the 
time for appeal, but does not prescribe the manner, 
the manner of filing an appeal is provided for by the 
regulation in question. 
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Benefit Regulation No. 8 provides: ‘‘Presentation 
of Appealed Claims. (a) The party appealing from 
a determination or redetermination of the deputy 
shall file with the Commissioner, any local employ- 
ment office, or at the central office of the Division of 
Employment, Lincoln, Nebraska, a notice of appeal, 
either on a form prescribed by the Commissioner 
setting forth the grounds upon which the appeal is 
sought and other information which may be required 
thereby, or by letter expressing a desire to appeal. 
Such notice or letter must be received in one of said 
places within seven calendar days after delivery of 
the notice of the determination or redetermination 
by the deputy or within ten calendar days after noti- 
fication was mailed to his last known address.”’ 

It is to be observed that notice of the determina- 
tion may be given to the claimant by mail and that, 
in such case, the claimant’s appeal time begins to 
run from the date of the mailing of the notice and 
not from the date of its receipt. Benefit Regulation 
No. 8 is consistent with the statute in that, if notice 
of determination is given by mail, claimant’s time 
for appeal begins to run with the mailing and not 
from time of receipt. However, under Benefit Regu- 
lation No. 8, the mailing of the notice by the claim- 
ant within the 10-day period is not sufficient to give 
notice to the Department of Labor; actual receipt of 
the notice in one of the specified offices of the De- 
partment of Labor within the 10-day period is neces- 
sary. 

The evidence shows that the claimant deposited 
his notice of appeal in an official U. S. mail recep- 
tacle on Friday, October 1, 1976. The notice was in 
a properly addressed envelope with sufficient post- 
age attached and was mailed at an hour which 
would permit pickup by the postal service on that 
day. This was on the 9th day after the mailing of 
the deputy’s determination and 6 days after its re- 
ceipt by the claimant. The notice of appeal was 
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mailed in Omaha and addressed to a local employ- 
ment office of the Department of Labor as permitted 
by law; however, it was apparently not received by 
the office until Tuesday, October 5. Had it been re- 
ceived on Monday, October 4, it would, even under 
the regulation, have been timely filed since Satur- 
day and Sunday must be excluded from the 10-day 
computation. §§ 25-2221 and 49-1203, R. R. S. 1943. 

The arguments of the parties, reduced to their es- 
sence, may be briefly stated. The commissioner as- 
serts that, since he is granted rule-making power, 
interpreting the statutory word ‘‘filed’’ to require ac- 
tual receipt, as recited in Benefit Regulation No. 8, 
is not unreasonable since the statute does not spe- 
cifically cover the matter. Therefore, since claim- 
ant’s letter was not actually received within the 
10-day period, the appeal was untimely. The claim- 
ant argues, since the statute provides that the mail- 
ing of the notice of determination by the commis- 
sioner begins the running of the appeal period — 
that is, the counting of days begins on the day follow- 
ing mailing irrespective of the time of receipt — it 
follows that the mailing of the notice by the claimant 
within the 10-day period conforms to the general 
statutory pattern and should be sufficient. He 
argues that the regulation is unreasonable and void 
and it deprives him of due process. 

The statutes we have cited contemplate filing the 
notice of appeal by using United States mail but do 
not specifically provide when service or filing is 
complete. The procedural aspects of the statute 
ought to be liberally construed in order to accom- 
plish the beneficent purposes of the Employment Se- 
curity Law. Smith v. Iowa Employment Security 
Commission, 212 N. W. 2d 471 (Iowa). Thus, for rea- 
sons hereafter set forth, we hold that the portion of 
Benefit Regulation No. 8 requiring timely receipt of 
a mailed notice of appeal in one of the enumerated 
offices, for the notice to be effective, is invalid. 
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First: Section 48-634, R. R. S. 1943, establishes a 
statutory policy which should cut both ways. The 
deposit in the United States mail by the Commission- 
er of Labor of the notice of the deputy’s determina- 
tion begins the 10-day appeal period. The period 
does not begin with receipt of the mailed notice by 
the claimant. Thus, in the absence of a definitive 
statutory requirement, deposit in the mail by the 
claimant of the notice of appeal, properly addressed 
with sufficient postage attached, within the 10-day 
appeal period, ought to be construed as filing within 
the period. Section 48-606, R. R. 8. 1943, provides 
that rules and regulations of the commissioner must 
not be inconsistent with the provisions of the Em- 
ployment Security Law. Benefit Regulation No. 8 
is, in the respect indicated, inconsistent with the pat- 
tern of section 48-634, R. R. S. 1943. 

Second: The Legislature has, since the enactment 
of the Employment Security Law, established a pub- 
lic policy which ought to prevail in the absence of a 
specific statutory provision. Section 49-1201, R. R. 
S. 1943, says in part: ‘Any ... statement... 
authorized to be filed or made to the State of Nebras- 
ka .. . which is: (1) Transmitted through the 
United States mail; (2) mailed but not received by 
the state or political subdivision; or (3) received and 
the cancellation mark is illegible, erroneous, or 
omitted shall be deemed filed or made and received 
on the date it was mailed if the sender establishes by 
competent evidence that the . . . statement... was 
deposited in the United States mail on or before the 
date for filing ....’’ Although this statute may not 
be literally applicable, it is clearly indicative of 
legislatively approved public policy. 

Third: Respectable precedent from other juris- 
dictions supports the interpretation of the statute we 
here give. See Smith v. Iowa Employment Security 
Commission, supra. State v. Peck, 158 Onio St. 122, 
107 N. E. 2d 145, seems directly on point. There the 
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Supreme Court of Ohio held that, where notices were 
authorized to be filed by United States mail, such no- 
tices were deemed filed when properly deposited in 
the mail. Griffin v. Board of County Commission- 
ers, 20 S. Dak. 142, 104 N. W. 1117, also follows this 
view. 

The judgment is affirmed and the cause is re- 
manded with directions that the Nebraska Appeal 
Tribunal hear the claimant’s appeal on the merits. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ROBERT CRISPELL, 
APPELLANT. 
272 N. W. 2d 51 


Filed November 29, 1978. No. 42030. 


1. Criminal Law: Burglary: Words and Phrases. Breaking is an 
essential element of the crime of burglary; any physical force, 
however slight, in making any entry is sufficient to constitute a 
breaking. 

2. Criminal Law: Courts: Witnesses: Evidence. It is the duty of 
the trial court, sitting without a jury, to determine the credibility of 
witnesses and to weigh and resolve conflicts in the evidence. Its 
findings, when supported by sufficient, competent evidence, will be 
upheld. 

Appeal from the District Court for Lancaster 


County: SAMUEL VAN PELT, Judge. Affirmed. 


T. Clement Gaughan, Lancaster County Public De- 
fender, and Richard L. Goos, for appellant. 


Paul L. Douglas, Attorney General, and Judy K. 
Hoffman, for appellee. 

Heard before SPENCER, C. J., Pro Tem., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 
In this case, the State of Nebraska charged that 
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Robert Crispell, the defendant and appellant, com- 
mitted the crime of burglary in Lancaster County, 
Nebraska, on October 23, 1976. Appellant pleaded 
not guilty, waived trial by jury, and was found guilty 
as charged by the court. He appeals from the judg- 
ment of conviction. We affirm the judgment. 

The only question raised by the appeal is whether 
the evidence was sufficient to support the findings of 
the court, particularly as to the finding of a breaking 
by appellant. The record shows that appellant did 
take some golf clubs and two .410 gauge shotguns 
from a garage at the date and place charged. The 
complainant testified that he had put property in the 
garage during the latter part of September or the 
first week of October 1976, that there were no holes 
in the wall at that time, and that he had then locked 
the garage doors. Appellant’s companion testified 
that appellant handed the golf clubs to him through 
a hole in the wall and later emerged through the 
hole; the hole was about 12 to 18 inches high and 2 
feet long, located about 6 feet 6 inches above the 
floor. Another witness said that she had heard 
shuffling sounds and perhaps the sound of boards 
breaking. The witness who bought the stolen prop- 
erty from appellant testified that appellant had told 
him that he was involved in ‘‘the breaking of this ga- 
rage.’’ The appellant testified that during the past 
year he had observed the hole in the wall a couple of 
dozen times while he was working in the garage 
space from which the entry was made; he further 
stated that he had no recollection of entering the ga- 
rage or taking the property. Upon this evidence, the 
trial court found that the charge had been estab- 
lished. . 

A breaking is an essential element of the crime of 
burglary; mere entry through an existing opening is 
not a breaking. McGrath v. State, 25 Neb. 780, 41 N. 
W. 780. No particular amount of force in breaking is 
necessary and any exercise of physical force to ef- 
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fect an entry, however slight, is sufficient to amount 
to a breaking. Metz v. State, 46 Neb. 547, 65 N. W. 
190; Young v. State, 133 Neb. 644, 276 N. W. 387. The 
trial court was obliged to determine the credibility 
of witnesses, weigh the evidence, and resolve con- 
flicts. It did so. Its findings will be upheld, if there 
is sufficient, competent evidence to support them. 
State v. Smith, 199 Neb. 368, 259 N. W. 2d 16; State v. 
Tiff, 199 Neb. 519, 260 N. W. 2d 296. The only conflict 
in the testimony relating to the existence of the hole 
in the wall was raised by the appellant; this state- 
ment was weakened by appellant’s own reference to 
the breaking. The competent evidence is sufficient 
to support the court’s findings. 

No error having been shown, the judgment of the 
trial court is affirmed. 

AFFIRMED. 


IN RE APPLICATION OF KING’s LIMOUSINE SERVICE, INC. 
GENTRY REAL ESTATE Co., DOING BUSINESS AS 
Tue GENTRY LIMOUSINE Co., AND Happy CaB Co., 
DIVISION OF HUNT TRANSPORTATION, INC., APPELLANTS, 
v. Kinc’s LIMOUSINE SERVICE, INC., APPELLEE. 
272 N. W. 2d 359 


Filed December 6, 1978. No. 41668. 


1. Public Service Commission: Statutes: Motor Carriers. Under 
section 75-311, R. R. S. 1943, a certificate shall be issued to any 
qualified applicant, authorizing the whole or any part of the opera- 
tions covered by the application, if it is found after notice and hear- 
ing that the applicant is fit, willing, and able properly to perform 
the service proposed, and to conform to the requirements, rules, 
and regulations of the Nebraska Public Service Commission there- 
under, and that the proposed service is or will be required by the 
present or future public convenience and necessity. 

2. Public Service Commission: Burden of Proof: Motor Carriers. 
An applicant for a certificate of public convenience and necessity 
has the burden of showing that the authority he seeks is required 
by the public convenience and necessity, and the determination of 
that issue is peculiarly within the discretion and expertise of the 
Public Service Commission. 


762 NEBRASKA REPORTS [Vou. 201 


Gentry Real Estate Co. v. King’s Limousine Service, Inc. 


3. Public Service Commission: Appeal and Error: Motor Carriers. 
This court will not disturb an order of the Public Service Commis- 
sion unless its order is illegal, arbitrary, capricious, or unreason- 
able. 

4. Public Service Commission: Evidence: Appeal and Error: 
Motor Carriers. Where the fitness of an applicant is an issue and 
evidence both affirmative and negative in nature is presented, this 
court will not substitute its judgment for that of the Commission if 
the order of the Commission is supported by competent evidence. 

5. Public Service Commission: Motor Carriers. Illegality of past 
operations does not necessarily bar a carrier from seeking and 
obtaining an additional certificate for operating authority. 


Appeal from the Nebraska Public Service Com- 
mission. Affirmed. 


Peterson, Bowman, Larsen & Swanson, for appel- 
lants. 


Richard T. Kizer of Hotz, Kluver & Kizer, for ap- 
pellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
‘McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


BRODKEY, J. 

This is an appeal from an order entered on June 
14, 1977, by the Nebraska Public Service Commis- 
sion, granting an application filed on October 22, 
1976, by King’s Limousine Service, Inc., of Omaha, 
Nebraska, (hereafter referred to as King’s), which 
sought authority to operate in intrastate commerce 
in Nebraska a luxury limousine and van-type service 
transporting passengers and their baggage between 
points in Omaha, Nebraska; and between points in 
Omaha, Nebraska, on the one hand, and, on the 
other hand, points throughout the State of Nebraska. 
Following a hearing, the Public Service Commission 
on May 12, 1977, denied King’s application; but on 
June 14, 1977, sustained King’s motion to rehear 
and/or reconsider its order dated May 12, 1977; and 
in its order of June 14, 1977, granted authority to 
King’s to engage in the ‘‘Transportation of passen- 
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gers and their baggage in limousine-type vehicles of 
nine (9) passenger capacity or less. * * * Between 
points in Omaha, Nebraska, and between points in 
Omaha, Nebraska, on the one hand, and, on the 
other hand, points throughout the State of Nebraska.’’ 
The order further provided that a certificate of pub- 
lic convenience and necessity should be issued to 
King’s upon compliance with certain terms and con- 
ditions set forth in the order, and that King’s should 
not conduct operations until a certificate of public 
convenience and necessity was issued. Notice of ap- 
peal to this court was thereafter filed by Happy Cab 
Co., Division of Hunt Transportation, Inc., one of the 
original protestants, and Gentry Real Estate Co., 
doing business as The Gentry Limousine Co., which 
had filed a petition for leave to intervene in opposi- 
tion to King’s application, and thereafter took part 
in the hearing before the Commission. In addition, 
protests to the granting of the application were also 
filed by Greyhound Lines, Inc., and Yellow Cab, Inc. | 
It appears that Greyhound Lines, Inc., subsequently 
withdrew from the case; and Yellow Cab, Inc. on 
September 14, 1977, gave notice to the Commission 
of its desire to become a party to the appeal, but did 
not file a brief in this court. 

In their brief, protestants-appellants assign as 
error the following findings by the Public Service 
Commission: (1) That the public convenience and 
necessity require the operations of the applicant un- 
der the authority sought in this application; (2) that 
the applicant showed any need whatsoever for opera- 
tions beyond the city of Omaha; and (3) that the 
applicant was fit to conduct operations under the 
authority sought in this application. They also 
claim the Commission erred in failing to find that 
existing carriers would be injured by a grant of the 
application. We affirm the action of the Public 
Service Commission. 

It appears from the record Edward Lanning King 
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and his wife are co-owners of King’s Limousine 
Service, Inc., which was incorporated in October or 
November of 1976. King originally commenced his 
operations in the city of Omaha in 1970, at which 
time he was engaged in supplying limousine and 
driver’s services for funerals and funeral homes in 
the city, which is an excepted operation under sec- 
tion 75-303(7), R. R. S. 1948. Over the years the de- 
mand for luxury or VIP-type limousine service has 
expanded. He has frequently supplied that type of 
service for weddings and for various businesses and 
organizations in the city, including the City Auditor- 
ium, Central States Health & Life Company of 
Omaha, the First National Bank, The Omaha National 
Bank, the Orpheum Theater, Weyerhaeuser Com- 
pany, Omaha Steaks International, Mutual of 
Omaha, Aksarben, KETV, KMTV, WOW-TV, Metho- 
dist Hospital, Brandeis, Boys Town tours, and others. 
King’s supplied drivers with their limousines, and 
the normal method of operation is that the drivers 
pick up the clients in the limousines and deliver 
them to the requested locations. The drivers then 
wait for the client until the client wishes to move on 
to a new destination. King testified the bulk of his 
business originates in the Omaha area, but in the 
past he has been hired to transport people in his lim- 
ousines to other towns, such as Lincoln or North 
Platte. King freely admitted he had been operating 
his luxury limousine services without a certificate of 
public convenience and necessity as long as 2 to 
3 years prior to 1976, at which time he was ad- 
vised he should obtain such a certificate if he de- 
sired to continue with the limousine service. He 
also testified he was contacted by a member of the 
Public Service Commission, who told him to ‘‘honor 
his obligations’’, which had already been booked by 
the applicant. It further appears he had also been 
advertising in the yellow pages of the telephone book 
for VIP services; but an agent of the Commission 
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requested that he change this advertising, which he 
did. King incorporated his business in October or 
November of 1976, and immediately filed an applica- 
tion to operate a luxury limousine service with the 
Public Service Commission. In explaining his fail- 
ure to obtain a certificate of public convenience and 
necessity for his operations prior to his application 
in 1976, King testified: ‘‘ * * * I didn’t get it because 
this, this stuff worked up on me so gradual that I 
didn’t realize how much I was doing. The amount of 
money and stuff that it would cost to get it, it just 
didn’t seem worthwhile at the time. And there was 
so little of it, and nobody seemed to be making any, 
many fusses about it.”’ 

In addition to King, other witnesses appeared at 
the hearing before the Public Service Commission 
for the purpose of establishing the need for the spec- 
ial type of limousine services supplied by King’s. 
One of the largest users of those services was the 
Omaha Civic Auditorium. Charley Mancuso, Audi- 
torium, Stadium, and Theater manager for the city 
of Omaha, was an important witness in support of 
the applicant, King. His duties included the making 
of arrangements for attractions to appear in the City 
Auditorium, stadium, and Orpheum theater. In an- 
swer to a question as to whether the contracts for 
such attractions contain riders making limousine 
service mandatory, he replied: ‘‘A. No question 
about that. The limousine service definitely is man- 
datory, the type of limousine service is, and it’s one 
of the most important ones. We have, in the last 
five or six years, haven’t had any problem whatso- 
ever. Prior to that time we did get a few complaints, 
but because we only had [a] few concerts, our com- 
plaints weren’t great. Q. How many outfits aré you 
aware of in the City of Omaha who, who serve your 
needs as far as the limousine service is concerned? 
A. Only one. King’s Limousine.’’ 

Also appearing as a witness in support of King’s 
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application was Jack Wolff, Supervisor of Claims for 
Central States Health & Life Company of Omaha, 
who testified his company had used the services of 
King’s Limousine Service in the past for a charity 
fund-raising event, and could use luxury limousine 
service for sales meetings with regional managers 
and their employees. 

Thomas Jenkins, at that time president of the Stu- 
dent Bar Association of Creighton University School 
of Law also appeared and testified in support of the 
application to the effect speakers of interest to the 
legal community are brought into the Omaha area, 
and he felt a limousine would be the most appropri- 
ate form of transportation for them and would be 
preferable to having a cab meet the individual at the 
airport. Also introduced into evidence was an affi- 
davit by F. Phillips Giltner, corporate president of 
the First National Bank of Omaha, stating the lim- 
ousine service provided by applicant was, in his 
opinion, unique to the area. 

Paul M. Grieger, owner of the Gentry Limousine 
Co., and Harold Hunter, vice president of Happy Cab 
Co., testified in opposition to the application. Grieger 
testified his company had been granted authority to 
operate a limousine service between points and 
places within an 80-mile radius of Lincoln, Nebraska, 
over irregular routes and from said radial area on 
the one hand, and on the other hand, points and 
places throughout the State of Nebraska. The author- 
ity was restricted against traffic originating at 
Omaha, Nebraska, unless it was destined to Lincoln, 
Nebraska. This would clearly restrict the Gentry 
Limousine Co. from operating a limousine service 
within the city of Omaha as long as the traffic origi- 
nated in said city and was not destined for Lincoln; 
hence appellee contends Gentry is not a competitor 
of King’s within the city of Omaha and could not pro- 
vide limousine service solely within said vity. Hun- 
ter, testifying on behalf of Happy Cab Co., stated his 
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company had been granted a certificate of public 
convenience and necessity to operate taxicabs within 
the city of Omaha and vicinity and at the time was 
operating 30 pieces of equipment with an additional 
6 on order. He also testified his firm had made ar- 
rangements with various Omaha companies to rent 
luxury cars, and drivers employed by his firm would 
operate those cars when people requested such serv- 
ice. In its order of June 14, 1977, the Public Service 
Commission found that although Happy Cab may 
have contractual arrangements with automobile 
leasing firms for luxury automobiles, such opera- 
tions cannot be run under Happy Cab’s certificate of 
public convenience and necessity unless they as- 
sume full control of the operation and charge the 
rate schedule of $6 per hour with a 2-hour minimum 
charge, called for in their rate structure, instead of 
the increased charge of a minimum of $50 per night 
proposed by Happy Cab. The Commission found the 
existing carriers could not adequately perform the 
proposed services. When asked why he was oppos- 
ing the application, Hunter replied the city was sat- 
urated with taxicabs and the cab industry did not 
need any more competition. 

A review of certain pertinent and applicable 
principles of law will be helpful at this point. Sec- 
tion 75-311, R. R. S. 1943, provides, in part, as fol- 
lows: ‘‘A certificate shall be issued to any qualified 
applicant therefor, authorizing the whole or any part 
of the operations covered by the application, if it is 
found after notice and hearing that the applicant is 
fit, willing, and able properly to perform the service 
proposed, and to conform to the provisions of sec- 
tions 75-301 to 75-322.01 and the requirements, rules, 
and regulations of the commission thereunder and 
that the proposed service, to the extent to be author- 
ized by the certificate, whether regular or irregular, 
passenger or property, is or will be required by the 
present or future public convenience and necessity; 
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otherwise such application shall be denied.’’ We 
have also held that under section 75-311, R. S. Supp., 
1976, an applicant for a certificate of public conven- 
ience and necessity has the burden of showing that 
the authority he seeks is required by the public con- 
venience and necessity, and the determination of 
that issue is peculiarly within the discretion and ex- 
pertise of the Public Service Commission. Dilts 
Trucking, Inc. v. Peake, Inc., 197 Neb. 459, 249 N. W. 
2d 732 (1977). In Dilts we also held that where the 
evidence is in conflict, the weight of the evidence is 
for the determination of the Public Service Commis- 
sion, and this court will not disturb an order of the 
Commission unless its order is illegal, arbitrary, 
capricious, or unreasonable. 

We believe there is ample evidence in the record 
to sustain the finding of the Commission that there is 
a need for the type of luxury limousine service 
which has in the past been supplied within the city of 
Omaha and environs, and to a limited extent, else- 
where in the state; and that applicant is fit, willing, 
and able to provide that service. We do not believe 
the evidence sustains the generalized fear of the pro- 
testants that the granting of the certificate will in- 
jure existing carriers providing the same or similar 
service. Appellants’ principal contention appears to 
be that because of King’s past violations in provid- 
ing such services without having first obtained a 
certificate of public convenience and necessity, ap- 
plicant should be denied the right to provide such 
needed services henceforth, and should be punished 
for his past violations. We agree with appellants’ 
contentions that this case is not a ‘‘color of right’’ or 
‘‘color of authority’’ case because it is clear King 
was not operating under any misunderstanding as to 
the extent of his right or authority to provide the 
services in question, and he freely admitted he oper- 
ated without authority to do so. His explanation for 
operating without proper authority has previously 
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been set forth in this opinion. We agree it is proper 
that those violations be considered in connection 
with the determination of his ‘‘fitness’’ under the 
statute. However, we have held where the fitness of 
the applicant is an issue and evidence both affirma- 
tive and negative in nature is presented, this court 
will not substitute its judgment for that of the Com- 
mission if the order of the Commission is supported 
by competent evidence. In re Application of Moritz, 
153 Neb. 206, 43 N. W. 2d 603 (1950). Illegality of 
past operations does not necessarily bar a carrier 
from seeking and obtaining an additional certificate 
for operating authority. North American Van Lines, 
Inc. v. I. C. C., 386 F. Supp. 665 (1974). The fitness 
of the applicant was clearly an issue in this case. 
The Commission had all of the foregoing evidence 
before it, and apparently reached the conclusion ap- 
plicant was not unfit to provide the service in ques- 
tion. Under the authority previously cited, we con- 
clude the Commission acted within the scope of its 
authority; the order of the Commission was not ille- 
gal, arbitrary, capricious, or unreasonable; and we 
affirm the decision of the Public Service Commis- 
sion. 
AFFIRMED. 


GRETNA PUBLIC SCHOOL, District No. 37, APPELLEE 
AND CROSS-APPELLANT, V. STATE BOARD OF EDUCATION, 
STATE OF NEBRASKA, APPELLANT AND CROSS-APPELLEE. 

272 N. W. 2d 268 


Filed December 6, 1978. No. 41683. 


1. Administrative Law: Statutes: Appeal and Error. The right of 
appeal in this state is clearly statutory and unless the statute pro- 
vides for an appeal from‘the decision of a quasi-judicial tribunal, 
such ae does not exist. 

. Section 84-917, R. R. S. 1948, does not pro- 

vide a ‘right of appeal from a declaratory ruling of an administra- 

tive agency pursuant to section 84-912, R. R. S. 1943. 
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Gretna Public School v. State Board of Education 


Appeal from the District Court for Lancaster 
County: DaLe E. FAHRNBRUCH, Judge. Reversed 
and dismissed. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellant. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, for 
appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WuHiTE, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., PRo TEM. 

This action originated before the Nebraska State 
Board of Education for a declaratory ruling pursuant 
to section 84-912, R. R. S. 1948, directed to the compu- 
tation of the amount of state-apportioned school funds 
withheld from Gretna Public School, District No. 37. 
We determine the District Court was without juris- 
diction in this matter, so reverse and dismiss. 

On January 23, 1975, the Commissioner of Educa- 
tion notified Gretna Public School District No. 37, its 
share of the upcoming distribution of school funds 
would be reduced by 10 percent because it had em- 
ployed a teacher during the 1973-74 school year who 
did not possess a valid certificate. The school super- 
intendent promptly requested a reconsideration of 
the matter. However, the school district took no 
formal action to challenge the imposition of the pen- 
alty until May 1976. At that time it filed a petition 
before the State Board for a declaratory ruling pur- 
suant to section 84-912, R. R. S. 1943. The State 
Board conducted a hearing on August 13, 1976, in re- 
sponse to the petition. On September 24, 1976, the 
Board found the school district lacked legal capacity 
to sue and that necessary parties had not been named 
as defendants. The Board further found that even if 
the pleading defects were ignored, the action of the 
Commissioner in assessing the penalty was proper. 
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The school district filed a petition in the District 
Court for an appeal pursuant to section 84-917, R. R. 
S. 1943. The State Board of Education was named 
as respondent. A special appearance and a de- 
murrer filed by the board were both overruled. 

The District Court determined the penalty had 
been properly imposed but improperly computed. 
The court found the penalty should have been as- 
sessed in 1974, when the uncertified teacher was in 
the employ of the school district, and the Commis- 
sioner was not authorized to deduct 10 percent from 
the district’s 1975 entitlement because this would re- 
sult in a larger penalty. The order of the State 
Board was reversed. The matter was remanded for 
entry of a declaratory ruling in accordance with the 
judgment. The court further directed the Commis- 
sioner to henceforth make a determination as to 
whether all teachers are certified before the funds 
are distributed to the school districts. The State 
Board has perfected an appeal from this judgment 
and the school district has cross-appealed. 

Section 84-912, R. R. S. 1943, provides: ‘‘On peti- 
tion of any interested person, any agency may issue 
a declaratory ruling with respect to the applicability 
to any person, property, or state of facts of any rule 
or statute enforceable by it. A declaratory ruling, if 
issued after argument and stated to be binding, is 
binding between the agency and the petitioner on the 
state of facts alleged unless it is altered or set aside 
by a court. Such a ruling is subject to review in the 
manner provided in the code of civil procedure. 
Each agency shall prescribe by rule the form for 
such petitions and the procedure for their submis- 
sion, consideration, and disposition.’’ (Italics sup- 
plied.) 

_It is clear from the language of the section we 
have italicized that the Legislature did not intend to 
provide a right of appeal under the Administrative 
Procedure Act from declaratory rulings made by an 
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agency. It is significant to note that the Model State 
Administrative Procedure Act, which served as a 
pattern for the Nebraska Act, does provide for such 
an appeal. Section 7 of the original Model Act, 
which is in all other respects identical to section 84- 
912, R. R. S. 1943, reads: ‘‘Such a ruling is subject 
to review in the [District Court] in the manner here- 
inafter provided for the review of decisions in con- 
tested cases.’’ 

Although section 84-917, R. R. S. 1943, confers the 
right of appeal upon ‘‘any person aggrieved by a 
final decision in a contested case’’ a proceeding to 
obtain a declaratory ruling from an agency is nota 
contested case as that term is used in the Act. ‘‘Con- 
tested case’’ means a proceeding before an agency 
in which the legal rights, duties, or privileges of 
specific parties are required by law or constitutional 
right to be determined after an agency hearing. § 84- 
901 (3), R. R. S. 1948. 

The right of appeal in this state is clearly statu- 
tory and unless the statute provides for an appeal 
from the decision of a quasi-judicial tribunal, such 
right does not exist. Lydick v. Johns, 185 Neb. 717, 
178 N. W. 2d 581 (1970). We hold that section 84-917, 
R. R. S. 1943, does not provide a right of appeal from 
a declaratory ruling of an administrative agency 
pursuant to section 84-912, R. R. 8. 1943. 

Because of the disposition we make of this case, it 
is unnecessary to consider the other assignments of 
error advanced by the State Board, or the cross- 
appeal of the school district. 

The judgment of the District Court is reversed and 
the cause is dismissed. 

REVERSED AND DISMISSED. 
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ScHOOL District, THE CiTy oF YORK, APPELLEE AND 
CROSS-APPELLANT, V. STATE BOARD OF EDUCATION, 
STATE OF NEBRASKA, APPELLANT AND CROSS-APPELLEE. 
272 N. W. 2d 363 


Filed December 6, 1978. No. 41684. 


Appeal from the District Court for Lancaster 
County: DaLe E. FaHRNBRUCH, Judge. Reversed 
and dismissed. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellant. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, for 
appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., PRo TEM. 

This action originated before the Nebraska State 
Board of Education for a declaratory ruling pur- 
suant to section 84-912, R. R. S. 1943, directed to the 
computation of the amount of state-apportioned 
school funds withheld from the school district in the 
City of York. This case is controlled by our decision 
in Gretna Public School, District No. 37 v. State 
Board of Education, ante p. 769, 272 N. W. 2d 268 
(1978). 

For the reasons stated in Gretna Public School, 
District No. 37 v. State Board of Education, supra, 
the judgment of the District Court is reversed and 
the cause is dismissed. 

REVERSED AND DISMISSED. 
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MarIon W. BRUCKNER, APPELLEE, V. RICHARD J. 
BRUCKNER, APPELLANT. 
272 N. W. 2d 270 
Filed December 6, 1978. No. 41733. 

1. Divorce: Parent and Child. A decree fixing child support is sub- 
ject to modification upon a showing of a material change of cir- 
cumstances. 

. Where, subsequent to a decree fixing child sup- 
port, there is a material reduction in earnings of the husband due 
to illness, an increase in his debts, and an increase in the earning 
capacity of the wife, the mere showing of a rise in the cost of living 
is insufficient as a change in circumstances to warrant an increase 
in the husband’s child-support obligations. 


Appeal from the District Court for Douglas County: 


SAMUEL P. Canicuiia, Judge. Affirmed in part, and in 
part reversed. 


Richard E. Shugrue, for appellant. 
Russell 8. Daub, for appellee. 


Heard before SPENCER, C. J., Pro TeM., BoSLAUGH, 
McCown, CLINTON, BRoDKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


WHITE, J. 

Appellee Marion Bruckner filed an application for 
modification of the order of child support in the Dis- 
trict Court. Appellant Richard Bruckner responded 
by requesting a reduction of child support, filed a 
motion seeking a determination that his obligations 
under the original decree for child support had been 
fully met, and prayed for an order releasing him 
from further obligations. 

The trial court increased the child support for 
three children from $87 per month each, to an 
amount of $100 per month for the older child, to $135 
per month each for the two younger children. The 
trial court denied appellant’s request for a reduction 
and did not pass on appellant’s request for an order 
determining he had fully paid the child-support obli- 
gation. 


VoL. 201] SEPTEMBER TERM, 1978 TI 


Bruckner v. Bruckner 


The parties were divorced in January 1967. In the 
decree, the court approved a property settlement 
agreement, and a stipulation for child-support pay- 
ments of $87 per month for each of seven children. 
The appellant further agreed to pay high school and 
college tuition for each of the children. 

The appellant, a successful practicing lawyer, 
complied with the support order and, in addition, 
contributed substantial sums to his children and to 
his former wife to complete her education. The evi- 
dence introduced by him, which is largely conceded 
by appellee, indicates payments in excess of $36,000 
over the obligations in the decree. Whether these 
additional payments can properly be credited as 
support payments, or as gifts, or fulfillment of other 
obligations under the decree, was not decided by the 
trial court and will not be decided by this court. 

The evidence disclosed the appellant’s practice was 
curtailed and because of illness he suffered a sub- 
stantial loss of income, to the extent that his income 
in 1977 was approximately $6,000. Debts to the In- 
ternal Revenue Service and others exceeded $100,000. 
There was some indication the appellant had re- 
sumed active practice and might reasonably be 
expected to have increased income in future years. 

The appellee, who herself had been the recipient of 
large gifts from appellant after the divorce, had, 
with appellant’s help, completed her requirements, 
received her Ph. D., and was employed as a teacher 
earning approximately $8,000 per year. She testi- 
fied her monthly expenses were $660 per month. 

A decree fixing child support is subject to modifi- 
cation upon a showing of a material change of cir- 
cumstances. See Gray v. Gray, 192 Neb. 392, 220 N. 
W. 2d 542. 

The trial court could have properly found that the 
amount of the original support was not unreason- 
able. The appellant’s financial position was poor, 
but it was likely his return to active law practice 
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would remove some of the difficulties. The court’s 
order refusing a reduction of support is affirmed. 

However, the court went beyond that and increased 
the payments when the evidence showed, at the time 
of the hearing, that the appellee herself was in bet- 
ter position than the appellant to contribute to the 
support of the minor children. This determination 
was a clear abuse of discretion. The judgment of 
what is fair includes not only a consideration of the 
circumstances of the children but of the father as 
well. See Fogel v. Fogel, 184 Neb. 425, 168 N. W. 2d 
275. The decision of the trial court increasing the 
child support is reversed. 

AFFIRMED IN PART, AND IN PART REVERSED. 


AMES BANK, A CORPORATION, APPELLEE, V. PACENCO, 
INC., DOING BUSINESS AS BENSON CaR SALES, A 
CORPORATION, ET AL., APPELLANTS. 

272 N. W. 2d 271 


Filed December 6, 1978. No. 41736. 


Summary Judgments: Motions, Rules, and Orders. The purpose of a 
motion for summary judgment is to pierce the allegations of a 
pleading and show conclusively that the controlling facts are other- 
wise than as alleged. 


Appeal from the District Court for Douglas County: 
JouHn C. BURKE, Judge. Judgment on petition af- 


firmed. Cause remanded for further proceedings on 
defendants’ cross-petition. 


John M. DiMari and William R. Gores of Res- 
peliers & DiMari, for appellants. 


J. Michael Coffey and Lee H. Hamann of The Law 
Offices of Emil F. Sodoro, P.C., for appellee. 


Heard before Spencer, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BrRopKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 
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BOSLAUGH, J. 

This was a suit on a promissory note executed by 
the defendant, Pacenco, Inc., and a guaranty agree- 
ment executed by the defendants, Paul C. Centineo 
and Marjorie I. Centineo. The plaintiff filed a mo- 
tion for summary judgment on the grounds that the 
pleadings showed there was no genuine issue as to 
any material fact and the plaintiff was entitled to 
judgment as a matter of law. 

The defendants’ answer alleged a failure of con- 
sideration for the note and a general denial. After 
the motion for summary judgment had been filed 
the defendants filed a cross-petition alleging that the 
plaintiff and the defendants had been engaged in a 
course of dealing for a period of 10 years or more; 
that as a part of that course of dealing the defend- 
ants borrowed money from the plaintiff to purchase 
automobiles; that the plaintiff extended the notes of 
the defendants beyond their maturity dates, if neces- 
sary, until the automobiles financed by the notes had 
been sold; that as a part of the consideration for the 
guaranty agreement the plaintiff had agreed to ex- 
tend a line of credit to the defendants in the amount 
of $100,000; and that on or about May 1, 1976, the 
plaintiff unreasonably and without good cause with- 
drew the defendants’ line of credit damaging the de- 
fendants and rendering them unable to properly op- 
erate their business and pay their obligations to the 
plaintiff and others. The plaintiff's answer to the 
cross-petition was substantially a general denial. 

At the hearing on the motion for summary judg- 
ment the plaintiff introduced the note and guaranty 
agreement, admissions of the defendants, and other 
evidence which established that the plaintiff was en- 
titled to recover on the note and guaranty agree- 
ment. No evidence was introduced relating to the 
cross-petition other than the cross-petition itself 
which was offered by the defendants. 

The trial court found that the plaintiff’s motion 
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should be sustained and that the plaintiff should re- 
cover the sum of $10,534.35 with interest from the de- 
fendants. There was no finding or order which re- 
ferred to the cross-petition. 

The purpose of a motion for summary judgment is 
to pierce the allegations of a pleading and show con- 
clusively that the controlling facts are otherwise 
than as alleged. The plaintiff did this with respect 
to the answer and established that it was entitled to 
summary judgment on the petition. 

With respect to the cross-petition there was a com- 
plete failure to pierce its allegations. The plaintiff 
did not establish a right to summary judgment on 
the cross-petition. As we interpret the record the 
judgment of the trial court was in the nature of a 
partial summary judgment. The trial court did not 
dismiss the cross-petition and it is still pending in 
the District Court. 

The judgment for the plaintiff on the petition is af- 
firmed. The cause is remanded for further proceed- 
ings on the cross-petition. 

JUDGMENT ON PETITION AFFIRMED. 
CAUSE REMANDED FOR FURTHER 
PROCEEDINGS ON DEFENDANTS’ 
_CROSS-PETITION. 


SHIRLEY A. SIMMONS, APPELLANT, V. LEO E. O’BRIEN, 
APPELLEE. 
272 N. W. 2d 273 


Filed December 6, 1978. No. 41739. 


1. Divorce: Names. Nothing in the law of Nebraska limits the com- 
mon law power of a married woman to bear a different surname 
from her husband. 

- Where a petition for dissolution of marriage is filed 

in the falaen name of a woman who has never adopted the sur- 

name of her husband and the parties are otherwise entitled to a 

decree of dissolution, refusal of the trial court to enter the decree in 

the maiden name of the wife is error. 
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Appeal from the District Court for Douglas County: 
LAWRENCE C. KRELL, Judge. Reversed and re- 
manded with directions. , 


Sally Millett Rau of Walsh, Walentine & Miles, for 
appellant. 


No appearance for appellee O’Brien. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRoDKEY, and WHITE, JJ., and 
CoLWELL, District Judge. 


WHITE, J. 

This is an appeal from the order of the District 
Court denying a decree of dissolution. We reverse 
and remand with directions. 

The sole and only issue is whether the District 
Court erred in refusing to grant a decree of dissolu- 
tion on the ground that it lacked jurisdiction because 
of the form of name used in the petition for dissolu- 
tion. At the time of marriage, petitioner-appellant 
Shirley A. Simmons did not take the married name 
of her husband, respondent-appellee Leo E. O’Brien. 
Throughout the marriage each of the parties prac- 
ticed their professions in their former surnames. 
Appellant commenced the action in her own sur- 
name. The basis of the trial court finding was sec- 
tion 42-353, R. R. S. 1943, which describes the form of 
the petition in marriage dissolution cases. ‘‘ * * * The 
petition shall include the following: (1) The name 
and address of petitioner and his attorney; (2) The 
name and address, if known, of respondent; * * *.” 
At common law a married woman could legally bear 
a different name from her husband. The King v. 
The Inhabitants of St. Faith’s Newton (1823), 3 Dow- 
ling & Ryland’s Reports 348, Kruzel v. Podell, 67 
Wis. 2d 138, 226 N. W. 2d 458. 

Change of name statutes do not abrogate or super- 
sede the common law but affirm the common-law 
right and afford an additional method by which name 
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change may be effected as a matter of public rec- 
ord. Piotrowski v. Piotrowski, 71 Mich. App. 213, 
247 N. W. 2d 354. There are no constitutional or stat- 
utory provisions which require a married woman to 
take her husband’s surname. ‘‘So much of the com- 
mon law of England as is applicable and not incon- 
sistent with the Constitution of the United States, 
with the organic law of this state, or with any law 
passed or to be passed by the Legislature of this 
state, is adopted and declared to be law within the 
State of Nebraska.’’ Section 49-101, R. R. 8. 1943. A 
married woman, being free to adopt or not to adopt 
her husband’s surname at common law, remains 
free to do so. 

The evidence was clear and the trial court found 
that there were irreconcilable differences between 
the parties and that the property settlement was fair 
and not unconscionable. The judgment is reversed 
and the cause remanded to the District Court with 
directions to enter a decree of dissolution and to ap- 
prove the property settlement. 

REVERSED AND REMANDED WITH DIRECTIONS. 


RICHARD SHEPOKA ET AL., APPELLANTS, V. ED KNOPIK 
ET AL., APPELLEES. 
272 N. W. 2d 364 


Filed December 6, 1978. No. 41986. 


Constitutional Law: Public Officers and Employees. A resolution of 
a county board fixing the salaries of elected county officers at an 
amount plus an annual adjustment for changes in the cost of living 
as determined by an independent federal agency does not violate 
Article III, section 19, of the Constitution of Nebraska. 


Appeal from the District Court for Nance County: 


JOHN C. WHITEHEAD, Judge. Reversed and remanded 
with directions. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, and 
Douglas L. Curry, for appellants. 
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Philip T. Morgan of Morgan & Morgan, for appel- 
lees. 


Heard before SPENCER, C. J., PRo TeM., BOSLAUGH, 
McCown, CLINTON, and BRODKEY, JJ., and Kuns, Re- 
tired District Judge. 


BOSLAUGH, J. 

This was an action for a declaratory judgment to 
determine the validity and meaning of a resolution 
of the county board of Nance County, Nebraska, fix- 
ing the salaries for county officers for 1975 and fol- 
lowing years. The plaintiffs are elected officers of 
Nance County or their deputies. The defendants are 
the members of the county board and the county. 

This is the second appeal in this case. In Shepoka 
v. Knopik, 197 Neb. 651, 250 N. W. 2d 619, a prior 
judgment of the District Court was reversed because 
the County of Nance, an indispensable party, had not 
been made a party to the action. After a second 
trial the trial court found generally for the defend- 
ants and dismissed the petition. The plaintiffs have 
appealed. 

The statute requires that the salaries of all elected 
officers of the county be fixed by the county board at 
least 60 days prior to the closing of filing of certifi- 
cates of nomination for the primary election. § 23- 
1114 (1), R. R. S. 1943. In compliance with this re- 
quirement the county board of Nance County, Ne- 
braska, adopted the following resolution on Decem- 
ber 11, 1973: “RESOLUTION: WHEREAS, the Laws 
of Nebraska provide that the salaries of the follow- 
ing County elected officials be established by the 
Board at least sixty (60) days prior to the closing of 
filing of certificates of nomination to place names on 
the primary ballot for the offices; and WHEREAS 
the salaries of the following elected officials cannot 
again be raised until 1979; being the next term and 
because of the inflation cost of living increases should 
be made at this time to allow for the next four years; 
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NOW THEREFORE be it resolved by the Nance 
County Board of Supervisors that the salaries of the 
offices of the County Clerk, County Treasurer, County 
Assessor, County Attorney and County Sheriff be es- 
tablished at $8,750 for the calendar year 1975, plus an 
annual adjustment during the term of office based 
on the previous years salary equivalent to the most 
recent recommended adjustment in the salaries 
authorized by the Cost of Living Council, an inde- 
pendent federal executive council created by Presi- 
dential Executive Order.’’ 

On December 17, 1974, the board adopted a further 
resolution which provided as follows: ‘‘RESOLU- 
TION: WHEREAS, The Nance County Board of 
Supervisors did at a regular meeting on December 4, 
1973, consider and adopt a Resolution providing for 
cost of living increases for all county employees, the 
Board realizing that the salaries of elected officials 
cannot again be raised for four years and that the 
high rate of national inflation must be taken into ac- 
count, and WHEREAS the Board wishes to continue 
its policy of cost of living increases but wishes to 
make the first cost of living increase effective for 
the calendar year 1976 rather than 1975 the increases 
to include three years rather than four, NOW THERE- 
FORE be it resolved by the Nance County Board of 
Supervisors that the salaries of the offices of the 
County Clerk, County Treasurer, County Assessor, 
County Attorney and County Sheriff be established 
at $8,750 for each of the calendar years 1975, 1976, 
1977 and 1978. BE IT FURTHER RESOLVED that 
commencing January 1, 1976, the salaries include an 
annual adjustment based on the previous years sal- 
ary equivalent to the most recent recommended ad- 
justment in salary authorized by the Cost of Living 
Council, an independent executive council created 
by Presidential Executive Order. That said cost of 
living increases each year shall be based upon the 
twelve most recent monthly cost of living increases 
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or decreases in the twelve-month period ending on 
the first full month the percent of adjustment is 
available prior to the setting of the annual budget. 
Provided however that the minimum annual salary 
for any year shall not go below $8,750.”’ 

The resolution of December 17, 1974, purported to 
amend the resolution of December 11, 1973, but was 
ineffective because the 60-day period prior to the 
closing of filing of certificates of nomination for the 
primary election had commenced before the resolu- 
tion was adopted. The resolution of December 17, 
1974, is important, however, because it reveals that 
the board considered the 1973 resolution to provide 
for a salary in 1975 of $8,750 plus an adjustment 
based on the increase in the cost of living. Although 
ineffective to amend the 1973 resolution, the 1974 res- 
olution is important because it amounts to a con- 
struction of the 1973 resolution by the county board. 

At the trial the defendants were allowed, over ob- 
jection, to introduce the testimony of two members 
of the board as to what the intention of the board 
was at the time the 1973 resolution was adopted. 
This testimony was clearly inadmissible. See, Ral- 
ston v. County of Dawson, 200 Neb. 678, 264 N. W. 2d 
868; Board of Education v. Presque Isle County Bd. 
of Ed., 364 Mich. 605, 111 N. W. 2d 853; 2A Sutherland 
Statutory Construction, § 48.16, p. 222 (4th Ed., 1973); 
73 Am. Jur. 2d, Statutes, § 169, p. 372. 

The defendant’s principal contention in regard to 
the validity of the 1973 resolution is that it contra- 
venes Article III, section 19, of the Constitution of 
Nebraska, which provides that the compensation of 
any public officer shall not be increased or dimin- 
ished during his term of office. The contention is 
without merit because the constitutional prohibition 
relates to legislative changes and does not prohibit 
changes based on independent factual standards. 

In Hamilton v. Foster, 155 Neb. 89, 50 N. W. 2d 542, 
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this court held that the salary of a public officer may 
be changed during his term where the salary is fixed 
upon the basis of population and there is a change in 
population during the term. In that case we said: 
‘“‘We are of the opinion that when a statute enacted 
and in effect prior to the election of a public officer 
fixes the compensation of such officer upon the basis 
of population and an increase or decrease in compen- 
sation occurs during the officer’s term because of a 
change in population after his election, such in- 
crease or decrease in compensation does not violate 
our constitutional provision that the compensation of 
a public officer shall not be increased or diminished 
during his term. It is a factual and not a legislative 
change.”’ 

Here the resolution based the change upon an in- 
dependent factual standard, an index established by 
a federal agency. The constitutional provision pro- 
hibiting any increase or decrease in the compensa- 
tion of a public officer during his term of office was 
not applicable because any change made pursuant to 
the resolution was not a legislative change. 

We have considered the other contentions of the 
defendants and find they are without merit. 

The judgment of the District Court is reversed and 
the cause remanded with directions to enter a judg- 
ment in conformity with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. STEVEN C. RISTAU, 
APPELLANT, 
272 N. W. 2d 274 


Filed December 6, 1978. No. 42111. 


1. Trial: Evidence: Intent. The intent with which an act is done is 
rarely, if ever, susceptible of proof by direct evidence, but may be 
inferred from words or acts and the facts or circumstances sur- 
rounding the act. 

2. Criminal Law: Assault and Battery: Intent. It is not essential 
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to a conviction for assault with intent to do great bodily injury that 
the accused should have intended the precise injury which followed 
as the result of the assault. It is sufficient if serious bodily harm 
of any kind was contemplated. 

3. Criminal Law: Assault and Battery. To constitute the offense of 
assault with intent to do great bodily injury there must be an un- 
lawful assault, coupled with a present ability and intent to injure, 
but no actual battery need occur. 

Appeal from the District Court for Dakota County: 
Francis J. KNeIFL, Judge. Original sentence vacated. 
Sentence modified in accordance with this opinion. 


Raymond B. Johansen, for appellant. 


Paul L. Douglas, Attorney General, and Patrick 
T. O’Brien, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BoSLAUGH, 
McCown, CLINTON, BRoDKEY, and WHITE, JJ., and 
Rist, District Judge. 


McCown, J. 

The 17-year-old defendant pleaded guilty to a 
charge of assault with intent to inflict great bodily 
injury and was sentenced to imprisonment for a 
term of not less than 3 years nor more than 8 years. 
The defendant has appealed. 

The defendant was charged as an adult with the 
offense of robbery on September 28, 1977. A motion 
to treat the defendant as a juvenile and proceed in 
juvenile court was denied. Pursuant to a plea bar- 
- gain the robbery charge was dismissed and a charge 
of assault with intent to inflict great bodily injury 
was substituted. The defendant pleaded guilty to 
the amended charge on February 10, 1978. 

‘The record established that the defendant threw 
an intoxicated woman to the pavement, took her 
purse, and ran. The woman bumped her head on 
the pavement and wrenched her back, but did not re- 
quire or seek medical attention. The defendant was 
also intoxicated at the time. 
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At the arraignment, before accepting the guilty 
plea, the court thoroughly explained to the defendant 
the options he had and the constitutional rights 
which would be waived by a guilty plea. When the 
court inquired as to whether there had been any plea 
bargaining, the court was advised the plea bargain 
was that the robbery charge would be dismissed if 
defendant pleaded guilty to the assault charge here; 
that there was a chance for probation; and that the 
State would not object to probation nor make any 
recommendation as to any sentence other than pro- 
bation. The court explained to the defendant that 
the court was not a party to any plea bargain, would 
not be bound by any such agreement, and that the 
court could very well impose the maximum sentence. 
The court asked whether the defendant understood 
that and whether he still wished to plead guilty. The 
defendant responded ‘‘yes.”’ 

In the discussion at the arraignment the defendant 
denied that he intended to beat the victim or hurt 
her, but admitted that he intended to take her money 
and to use as much ‘‘hassle’’ as was necessary to get 
it. 

The court accepted the defendant’s plea of guilty, 
finding that it was voluntarily, intelligently, and 
knowingly made. On March 7, 1978, the defendant 
was sentenced to not less than 3 nor more than 8 
years in the Nebraska Penal and Correctional Com- 
plex. 

The defendant first contends that there is no fac- 
tual basis upon which the trial court could find a spe- 
cific intent to inflict great bodily injury. The posi- 
tion of the defendant is that because he said he did 
not intend to inflict great bodily injury, and great 
bodily injury did not actually result, there was no 
factual basis for a plea of guilty. We disagree. 

The record establishes that the defendant not only 
threw the victim to the pavement but admitted that 
he intended to use whatever force was necessary to 
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take her purse. The intent with which an act is done 
is rarely, if ever, susceptible of proof by direct evi- 
dence, but may be inferred or gathered from out- 
ward manifestations, words, or acts, and the facts or 
circumstances surrounding or attendant upon the as- 
sault. It is not essential to a conviction for assault 
with intent to do great bodily injury that the accused 
should have intended the precise injury which fol- 
lowed as the result of the assault. It is sufficient if 
serious bodily harm of any kind was contemplated. 
State v. McDaniels, 145 Neb. 261, 16 N. W. 2d 164. 

To constitute the offense of assault with intent to 
do great bodily injury there must be an unlawful as- 
sault, coupled with a present ability and intent to in- 
jure, but no actual battery need occur. State v. 
Lang, 197 Neb. 47, 246 N. W. 2d 608. In any event, 
the defendant’s guilty plea represented a voluntary 
and intelligent choice among the alternative courses 
of action open to him. 

The defendant next contends that his plea of guilty 
was rendered involuntary simply because he believed 
that he would get probation. The record refutes that 
contention. The trial court made it clear that the 
court was not bound by any plea bargain agreement, 
and that the court might well impose the maximum 
sentence. The court complied in all respects with 
the standards relating to pleas of guilty as outlined 
in State v. Turner, 186 Neb. 424, 183 N. W. 2d 763. 
The record establishes that the defendant under- 
stood the nature of the charge, the possible penalty, 
his rights, and the effect of a plea of guilty. He un- 
derstood also that there was only a chance of proba- 
tion and no guarantee. His plea was intelligently, 
knowingly, and voluntarily made. 

Finally, the defendant contends that the sentence 
was excessive. The defendant was 17 years old at 
the time of the crime and at the time of sentencing. 
The presentence investigation report shows that de- 
fendant was adjudicated a juvenile delinquent in Oc- 
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tober 1974, when he was 14 years old. The offenses 
were the theft of a bicycle and attempted larceny. 
He was placed on probation at his mother’s home at 
that time. In May 1975, he was committed to the 
Youth Development Center at Kearney, Nebraska, 
for probation violation based upon allegations of pos- 
session of marijuana and curfew violation. In Octo- 
ber 1975, he was released from the Youth Develop- 
ment Center and placed on parole in the home of his 
mother. In May 1976, his parole was revoked be- 
cause he left the state without permission and he 
was returned to the Youth Development Center. In 
October 1976, he was again paroled to reside with his 
father in Kansas. On March 28, 1977, he was re- 
leased and discharged from parole. 

Defendant’s conviction in the present case is his 
first felony conviction and a motion to have him 
charged as a juvenile was denied. The penalty for 
assault with intent to inflict great bodily injury is 
imprisonment in the Nebraska Penal and Correc- 
tional Complex for not less than 1 year nor more 
than 20 years. § 28-413, R. R. S. 1943. Under the cir- 
cumstances here a minimum sentence was called 
for. The sentence of imprisonment in the penal 
complex for not less than 3 years nor more than 8 
years is excessive. 

The sentence is vacated and set aside and the de- 
fendant is sentenced to imprisonment in the Nebraska 
Penal and Correctional Complex for a term of 1 year 
from March 7, 1978, with credit to be given for 55 
days in jail prior to the original sentencing. 

ORIGINAL SENTENCE VACATED. 
SENTENCE MODIFIED IN ACCORDANCE 
WITH THIS OPINION. 

C.Linton, J., dissenting in part. 

I dissent from that portion of the opinion which 
reduces the sentence. The trial court is in a position 
to best judge the defendant’s attitude. We are in no 
position to do that. Only chance prevents this case 
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from being one of felony murder as in State v. Har- 
ris, 194 Neb. 74, 230 N. W. 2d 203, which also was a 
crime which had its origin in a ‘‘purse snatch.”’ 

SPENCER, C. J., Pro TEM., and Bos.auau, J., join in 
this dissent. 


STATE OF NEBRASKA, APPELLEE, V. CURTIS L. HAYEN, 
APPELLANT. 
272 N. W. 2d 277 


Filed December 6, 1978. No. 42122. 


1. Criminal Law: New Trial: Appeal and Error. Where there has 
been an appeal to the District Court in a misdemeanor case, a mo- 
tion for new trial must be filed in the District Court if there is to be 
a review in this court of errors of law occurring at the trial or the 
sufficiency of the evidence. 

2. Constitutional Law: Statutes: Police Officers and Sheriffs. Sec- 
tion 28-729, R. R. S. 1943, punishment for abuse of an officer, held 
constitutional. 


Appeal from the District Court for Hitchcock 
County: Jack H. HeEnprRIx, Judge. Affirmed. 


Owens & Owens, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Rist, District Judge. 


BOSLAUGH, J. 

The defendant was convicted of operating a motor 
vehicle while having ten-hundredths of one percent 
or more of alcohol in his blood and of abusing an of- 
ficer. He was convicted in the county court and 
fined $100 on count I and sentenced to 15 days in the 
county jail on count II. Upon appeal to the District 
Court the conviction and sentence on both counts 
were affirmed. The defendant has now appealed to 
this court. 

The conviction on count I was based upon an anal- 
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ysis of a urine sample taken after the defendant’s 
arrest which showed an alcohol content of twenty- 
seven hundredths of one percent. The defendant 
contends that this evidence should have been exclud- 
ed because he was not permitted to choose between 
a blood or urine test and was not allowed to have a 
physician of his choice evaluate his condition at the 
time the sample was taken. The defendant further 
contends that section 28-729, R. R. S. 19438, relating to 
abuse of an officer, is unconstitutional. 

The defendant did not file a motion for new trial in 
the District Court and the State contends this pre- 
vents the defendant from raising any question con- 
cerning evidentiary rulings. 

Generally, a motion for new trial is necessary in a 
law action for this court to review the sufficiency of 
the evidence or errors of law occurring at the trial. 
Parker v. Christensen, 192 Neb. 117, 219 N. W. 2d 235. 
A motion for new trial is necessary for consideration 
of errors of law or issues of fact which can be pre- 
served only by a bill of exceptions. Progressive De- 
sign, Inc. v. Olson Bros. Manuf. Co., 190 Neb. 208, 
206 N. W. 2d 832. 

Although an appeal to the District Court in a mis- 
demeanor case is heard and determined upon the 
record made in the county court, the same issues 
presented to the county court may be presented 
_to the District Court for determination by it. § 

29-613, R. R. S. 1943; State v. Clark, 194 Neb. 487, 233 
N. W. 2d 898. After the appeal has been determined 
in the District Court, it is the determination of the 
issues by the District Court that may be reviewed in 
this court. 

If review is sought as to alleged errors of law oc- 
curring at the trial or the sufficiency of the evi- 
dence, the questions must be presented to the Dis- 
trict Court in a motion for new trial. See State v. Al- 
len, 195 Neb. 560, 239 N. W. 2d 272. Since a motion 
for new trial was not filed in the District Court in 


Vou. 201] SEPTEMBER TERM, 1978 791 


English v. Bruin Engineering, Inc. 


this case, the questions relating to the admissibility 
of the analysis of the urine sample taken from the 
defendant will not be considered. 

The defendant contends that section 28-729, R. R. 
S. 1948, is unconstitutional because it is vague. The 
defendant argues that there is no ascertainable 
standard of guilt to determine what constitutes 
abuse of an officer. 

A similar contention was considered in State v. 
Boss, 195 Neb. 467, 238 N. W. 2d 639 and held to be 
without merit. The evidence in this case clearly 
sustained the finding of guilt on count IT. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


JOHN E.. ENGLISH, APPELLEE, V. BRUIN ENGINEERING, 
INC., ET AL., APPELLEES, IMPLEADED WITH 
ARNE M. MATTSON, APPELLANT. 

272 N. W. 2d 753 


Filed December 13, 1978. No. 41709. 


1. Trial: Witnesses: Evidence: Statutes. Subsections (a) through 
(f) of section 25-1267.04(3), R. R. S. 1943, describe alternative condi- 
tions under which a deposition of a witness may be used at trial 
whether or not the witness is a party. Thus, where the plaintiff re- 
sided out of the county where trial was had and was shown to be 
elderly and infirm, the trial court was correct in admitting his 
deposition into evidence without requiring a further showing that 
unusual circumstances existed. 

2. Fraud: Damages: Intent. The essential elements of a cause of 
action founded upon fraud or deceit are: That a representation be 
made as a statement of fact, which was untrue and known to be 
untrue by the party making it or was recklessly made; that it be 
made with intent to deceive and for the purpose of inducing the 
other party to act upon it; and that the other party be induced by 
reliance on it to act to his injury or damage. 

3. Fraud. A person is justified in relying upon a representation made 
to him in all cases where the presentation is a positive statement of 
material fact, and where an investigation would be required to dis- 
cover the truth. 
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. Where one deliberately gives another a false statement in 
writing, knowing the purpose for which it is to be used, which the 
other uses to deceive a third party, he is a joint wrongdoer and 
must be held responsible for the consequences which follow. 

. It is not essential to actionable fraud that the guilty party 
receive any benefit. The gravamen of the action is injury to the 
plaintiff, not benefit to the defendant. 

. The right of joint tort-feasors to contribution as among 
themselves does not affect their liability to the injured party. It is 
still the law in this state that an act wrongfully done by the joint 
agency or cooperation of several persons, or done contemporane- 
ously by them without concert, renders them jointly and severally 
liable. 


Appeal from the District Court for Douglas Coun- 
ty: THEODORE L. Ricuiine, Judge. Affirmed. 


Daniel W. Ryberg, for appellant. 


Rollin R. Bailey of Bailey, Polsky, Huff, Denney & 
Cada, for appellee English. 


Heard before Spencer, C. J., Pro Tem., BosLaucu, 
McCown, CLINTON, BRODKEY, and WHuitTs, JJ., and 
Rist, District Judge. 


CLINTON, J. 

This is an action by the plaintiff John E. English to 
recover damages allegedly caused by false repre- 
sentations made by the defendants for the purpose of 
inducing the plaintiff to loan $10,000 to the defendant 
Bruin Engineering, Inc. The jury rendered a ver- 
dict for the plaintiff against all defendants, namely 
Bruin Engineering, Inc.; L. W. Mattson, its presi- 
dent; and Arne M. Mattson, an investor in Bruin En- 
gineering, Inc., and brother of L. W. Mattson. Only 
Arne M. Mattson has appealed from the judgment, 
and we will hereafter usually refer to him as the de- 
fendant and the other defendants by their names. 
The principal question on appeal is the sufficiency of 
the defendant’s participation in the claimed fraudu- 
lent representations. 

Three assignments of error are made and argued: 
(1) The court erred in denying a continuance to the 
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defendant at the beginning of trial for the purpose of 
taking the deposition of the plaintiff English. (2) The 
court erred in permitting the testimony of the plain- 
tiff English to come in by a previously taken deposi- 
tion. (3) The court erred in refusing the motion of 
the defendant for a directed verdict for him on the 
ground that the evidence was insufficient to permit a 
finding of actionable fraud by the defendant. We af- 
firm. 

The evidence shows that, on September 4, 1974, the 
plaintiff loaned $10,000 to Bruin Engineering, Inc., 
and received from Bruin a promissory note for that 
amount plus interest. L. W. Mattson also executed 
the note personally as principal. The defendant 
guaranteed the note to the extent of $3,300. 

The allegations of fraud by Bruin and L. W. Matt- 
son are several but, for purposes of this opinion, we 
need mention only that the financial statements of 
Bruin and L. W. Mattson, which were presented to 
plaintiff in order to induce him to make the loan, 
were alleged to be false and fraudulent in that they 
substantially misrepresented the net worth of said 
defendants. As to the defendant Arne M. Mattson, it 
is alleged he knowingly and willfully aided Bruin 
and L. W. Mattson by representing that he owned an 
interest in Bruin of the value of $11,000 and by au- 
thorizing his own net worth statement which con- 
tained that item to be presented to plaintiff by L. W. 
Mattson. It is also alleged the defendant knew or 
should have known the representations made by the 
other defendants were false and were made for the 
purpose of inducing the loan. 

The evidence shows without contradiction that L. 
W. Mattson, in order to induce the loan by plaintiff, 
presented to him the following: (1) The financial 
statement of L. W. Mattson which showed a net 
worth of $386,132.50. The principal assets of this 
statement were L. W. Mattson’s interest in Bruin 
which was shown as being worth $250,000 and an in- 
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terest in Mattson Enterprises which was shown as 
being worth $129,600. (2) A balance sheet of Bruin 
which showed a stockholders’ equity of $790,933.51. 
(3) The balance sheet of the defendant which showed 
net assets of $138,316.80, including the interest in 
Bruin of $11,000 which we have previously men- 
tioned. The evidence shows that, as of the date 
shown on the various financial statements and on 
the date they were presented to plaintiff, Bruin had 
no assets and no income, was not an operating cor- 
poration, and had been evicted from its leased prem- 
ises on the Lincoln Airport Authority property be- 
cause of nonpayment of rent in the amount of about 
$23,000. It also showed Bruin had turned over to the 
- Airport Authority what property it had in order to 
secure the back due rent, and that property was 
worth far less than the rental owed. The evidence 
further showed Mattson Enterprises was defunct or 
in grave financial trouble. 

The evidence is clearly sufficient to show the de- 
fendant knew L. W. Mattson intended to present the 
financial statements, including the defendant’s own, 
to plaintiff for the purpose of inducing the loan; and 
defendant knew Bruin and Mattson Enterprises 
were defunct businesses without assets. The evi- 
dence does not show the financial statement of the 
defendant was false except insofar as it indicated a 
value of $11,000 for his interest in Bruin. There was 
no personal communication between the defendant 
and the plaintiff. The evidence shows, however, 
that the defendant furnished his own financial state- 
ment to L. W. Mattson for the purposes above men- 
tioned. 

The assignments of error relating to the denial of 
a continuance and the use of the deposition of the 
plaintiff are related and we will discuss them to- 
gether. The plaintiff was 79 years old at the time of 
trial, and at all relevant times he was a resident of 
Lancaster County, Nebraska. The defendant was a 
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resident of Douglas County, Nebraska. L. W. Matt- 
son, at the time of bringing of suit and thereafter, 
appears to have been a resident of California; but, 
during the period when negotiations for and con- 
summation of the loan were taking place, he was in 
the State of Nebraska and living, at least a part of 
the time, with his brother, the defendant. The ac- 
tion was filed in Douglas County as was proper un- 
der section 25-409, R. R. 8. 1943. 

Prior to trial and pursuant to proper notice, the 
deposition of plaintiff was taken. Counsel for de- 
fendants did not cross-examine the plaintiff during 
the taking of that deposition. At the beginning of 
trial, counsel for the defendant became aware that 
the plaintiff would not testify in person but his depo- 
sition would be used instead, and moved for a contin- 
uance in order that he might take the plaintiff's 
deposition for purposes of cross-examination. The 
court at that time overruled the motion, because the 
case had been set for trial for a considerable length 
of time and the court did not consider a postpone- 
ment justified. When the deposition was actually of- 
fered, the court sustained a renewed objection to the 
deposition since the conditions prescribed by section 
25-1267.04, R. R. S. 1943, permitting the use of deposi- 
tions had not yet been met. A showing was then 
made that the plaintiff was not in Douglas County 
and that he was in a state of health which made his 
appearance at trial inadvisable. At that time the 
court indicated it would adjourn the trial in order to 
permit the defendant to take the plaintiff's deposi- 
tion. Defendant’s counsel declined the opportunity 
because of ‘‘expense’’ and delay. The court then 
overruled the objection to the deposition. 

The court clearly did not err in overruling the ob- 
jection. Section 25-1267.04, R. R. S. 1943, provides in 
part: ‘‘At the trial... any part or all of a deposi- 
tion, so far as admissible under the rules of evi- 
dence, may be used against any party who was pres- 
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ent or represented at the taking of the deposition or 
who had due notice thereof, in accordance with any 
of the following provisions: . . . (3) The deposition of 
a witness, whether or not a party, may be used by 
any party for any purpose if the court finds: .. . (b) 
that the witness is out of the county of the place of 
trial or hearing, unless it appears that the absence 
of the witness was procured by the party offering the 
deposition; (c) that the witness is unable to attend 
or testify because of age, sickness, infirmity,... .’’ 
The evidence clearly supports the court’s findings 
that plaintiff was out of the county, that his absence 
was not ‘‘procured’’ by the party offering the deposi- 
tion, and that the witness was unable to attend be- 
cause of sickness or infirmity. 

The defendant argues that a party’s deposition 
may not be used by the party except upon compli- 
ance with subsection (3) (e) of section 25-1267.04, R. 
R. S. 1943, which provides that a deposition may be 
used at trial: ‘‘upon application and notice, that 
such exceptional circumstances exist as to make it 
desirable, in the interest of justice and with due re- 
gard to the importance of presenting the testimony 
of witnesses orally in open court, to allow the deposi- 
tion to be used;’’ and that the defendant had no no- 
tice the plaintiff would not be present in person to 
testify until the beginning of trial. The defendant 
misreads the statute. Subsections (a) through (f) of 
that statute describe alternative conditions under 
which the deposition may be used whether or not the 
witness is a party. 

The defendant’s contention that the evidence does 
not sustain the verdict revolves mostly around the 
following propositions: (1) Defendant made no 
false representations. (2) If he did, plaintiff had no 
right to rely on them. (3) The misrepresentations in 
any event were immaterial. (4) Any representations 
made by the defendant were not the cause of the 
plaintiff’s loss. (5) The defendant did not in any 
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way profit from the fraud of Bruin and L. W. Matt- 
son. (6) In any event, the plaintiff's loss should be 
apportioned among the three joint tort-feasors, and 
the defendant should be responsible for only one- 
third of the total loss. 

The first four aspects of the plaintiff’s contentions 
will be discussed together. The evidence would 
support the following conclusions by the finder of 
fact: The defendant furnished his own property 
statement to L. W. Mattson, knowing it would be 
submitted to the plaintiff together with the state- 
ments of Bruin and L. W. Mattson for the purpose of 
inducing the plaintiff to make a loan of $10,000 to 
Bruin. The defendant was familiar with those finan- 
cial statements as they had been shown to him by L. 
W. Mattson prior to presentation to the plaintiff and 
the defendant knew the contents of the statements of 
Bruin and L. W. Mattson were false in the respects 
already mentioned. He also knew his own interest 
in Bruin was worthless and his brother was insol- 
vent, because he was contributing to his brother’s 
support and lending him money on which to live and 
to promote the proposed manufacturing enterprise 
of Bruin. The evidence shows that plaintiff relied 
upon these various financial statements in making 
the loan. 

Is the evidence sufficient to impose liability on the 
defendant? We hold that it is. The essential ele- 
ments of a cause of action founded upon fraud or de- 
ceit are: That a representation be made as a state- 
ment of fact, which was untrue and known to be un- 
true by the party making it or was recklessly made; 
that it be made with intent to deceive and for the 
purpose of inducing the other party to act upon it; 
and that the other party be induced by reliance on it to 
act to his injury or damage. Bellairs v. Dudden, 194 
Neb. 5, 230 N. W. 2d 92. 

The defendant argues that since, on his own finan- 
cial statement his interest in Bruin is valued at cost, 
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the plaintiff had no right to rely thereon. He further 
contends that investigation by plaintiff would have 
shown him the financial statements of Bruin and L. 
W. Mattson were false. It is clear the defendant 
knew that the purpose of a financial statement is to 
show value and that worthless or nonexistent items 
should not be included on such statements. The in- 
clusion of the Bruin item in his own statement, even 
showing it to be valued at cost, tended to support 
and give added credibility to the statement of worth 
of the other two joint tort-feasors. Those statements 
did not indicate the assets were valued at cost but 
could properly be read as showing real value. Since 
the defendant’s guarantee was limited to $3,300, it 
seems obvious plaintiff was thus relying on Bruin 
and L. W. Mattson’s worth as to the balance. The 
defendant’s implicit representation that his own in- 
terest in Bruin was worth $11,000 at least impliedly 
supported the inference that Bruin’s statement of 
worth was true and that the statement of L. W. Matt- 
son was also true to the extent it consisted of an in- 
terest in Bruin. It seems clear enough the fact 
finder was entitled to conclude that the representa- 
tion by the defendant was material and the plaintiff 
was entitled to rely thereon. 

‘‘A person is justified in relying upon a representa- 
tion made to him in all cases where the representa- 
tion is a positive statement of material fact, and 
where an investigation would be required to dis- 
’ cover the truth.’’ Mid-States Equipment Co. v. 
Evans, 191 Neb. 230, 214 N. W. 2d 496. The facts in 
this case are similar to those in Hall-Doyle Equity 
Co. v. Crook, 245 Mich. 24, 222 N. W. 215, where it is 
said: ‘‘ ‘Where one deliberately gives another a 
false statement in writing, knowing the purpose for 
which it is to be used, which that other uses to de- 
ceive a third party, he is a joint wrong-doer, and 
must be held responsible for the consequences which 
follow.’ ” 
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It must be conceded on the basis of the evidence in 
this case that the defendant did not profit from the 
fraud, nor does it appear he intended to profit. How- 
ever, it is not essential to actionable fraud that the 
guilty party receive any benefit. The gravamen of 
the action is injury to the plaintiff, not benefit to the 
defendant. Hall-Doyle Equity Co. v. Crook, supra; 
37 C. J. 8., Fraud, § 44, p. 297. 

The opinions which the defendant cites in support 
of the proposition that liability for damages caused 
by the fraud must be apportioned among joint tort- 
feasors do not support that proposition and, with one 
exception, we will not waste space in discussing 
them. Defendant cites Royal Ind. Co. v. Aetna Cas. 
& Sur. Co., 193 Neb. 752, 229 N. W. 2d 183. That case 
involved the right of contribution of joint tort-feasors 
as among themselves. It had nothing at all to do 
with the nature of their liability to the person in- 
jured. The rule in this state is: ‘‘ ‘An act wrongfully 
done by the joint agency or co-operation of several 
persons, or done contemporaneously by them with- 
out concert, renders them liable jointly and sever- 
ally.’’’ Gergen v. The Western Union Life Ins. Co., 
149 Neb. 203, 30 N. W. 2d 558. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DALE PARTRIDGE, 
APPELLANT. 
272 N. W. 2d 366 
Filed December 13, 1978. No. 41965. 
Appeal from the District Court for Madison 
County: EuGeng C. McFappen, Judge. Affirmed. 
See Rule 20. 


Deutsch, Jewell, Otte, Gatz, Collins & Domina, for 
appellant. 
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State v. Reed 


Paul L. Douglas, Attorney General, and Paul E. 
Hofmeister, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRoDKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 

In this case, Dale Partridge seeks post conviction 
relief. At an evidentiary hearing appellant testified 
and also offered testimony from other witnesses in- 
cluding the attorney who had represented him in the 
original proceedings. The State offered no testi- 
mony. 

The trial court found the appellant should have 
credit on his sentence for time in custody, but found 
that his plea had been entered knowingly and under- 
standingly; that he had received effective assistance 
of counsel; and that counsel had not been at fault for 
failure to appeal. Therefore, appellant was denied 
any further relief. These findings resolved all con- 
flicts in the evidence. 

AFFIRMED. SEE RULE 20. 


STATE OF NEBRASKA, APPELLEE, V. ALLEN REED, 
APPELLANT. 
272 N. W. 2d 759 


Filed December 13, 1978. No. 42001. 


1. Hearsay: Evidence: Trial. For a hearsay statement to qualify 
for admission as an excited utterance, the following conditions 
must exist: (1) There must have been a startling event; (2) the 
statement must relate to the event; and (3) the statement must 
have been made by the declarant while under the stress of the excit- 
ing event. 

2. Hearsay: Evidence: Statutes: Time. A spontaneous statement 
made at the time of the event by one who has personal knowledge 
of the subject matter of the statement is admissible under sec- 
tion 27-803 (22), R. R. S. 1948, if the statutory conditions precedent 
to admission are met. 
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3. Criminal Law: Evidence: Intent. Evidence of other crimes, 
wrongs, or acts is admissible to show intent and lack of mistake or 
accident. 

Appeal from the District Court for Douglas County: 
JOHN BE. CLarRK, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Chauncey 
C. Sheldon, for appellee. 


Heard before SPENCER, C. J., PRo TeM., BOSLAUGH, 
McCown, CLINTON, BrRopKEY, and WuitTr, JJ., and 
Rist, District Judge. 


CLINTON, J. 

The defendant, Allen Reed, was found guilty by a 
jury in the District Court for Douglas County of ma- 
liciously shooting Russell Woodward, an Omaha, Ne- 
braska police officer, with intent to kill, wound, or 
maim and was sentenced to a term of not less than 
12 nor more than 15 years in the Nebraska Penal and 
Correctional Complex. On this appeal he assigns 
and argues the following errors: (1) The court 
erred in permitting a witness, over proper objection 
that the testimony was hearsay, to testify to a state- 
ment made within a minute or two before the shoot- 
ing by a young child to an investigating officer at the 
scene to the effect that the defendant Reed knew 
that the police officers were outside Reed’s apart- 
ment and did not intend to come out; and (2) the 
court erred in admitting testimony of prior incidents 
in which the defendant allegedly shot at one Cooper, 
whose complaint brought about the police investiga- 
tion which led to the shooting of Woodward. We af- 
firm. 

The State’s evidence indicated the following se- 
quence of events. On July 20, 1977, at about 6:37 
p.m., Woodward and other police officers responded 
to the complaint of James Cooper that the defendant 
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had threatened him with a shotgun during an argu- 
ment. The two were neighbors, and Cooper was in 
his own yard and Reed in his during the argument. 
When the threat was made, Cooper ran into his own 
house and called the police. On one previous occa- 
sion, Reed had shot at Cooper; and the police, includ- 
ing the victim Woodward and the officer who regu- 
larly worked with him, had investigated that inci- 
dent. These two officers were among those who re- 
sponded to Cooper’s complaint on July 20th. 

Woodward and his partner went to an Omaha resi- 
dence at 4615 North 37th Street which they had been 
told was Reed’s address. The house at that location 
contained two apartments numbered 1 and 2. The 
front doors of the two apartments were adjacent to 
each other and both were served by a common 
porch. The two officers rapped at the door of apart- 
ment 1, and a woman answered the door. They 
asked where Reed lived. The woman at first said 
she did not know but then, by pointing, indicated 
that Reed lived in the second apartment. A small 
child, who apparently overheard the request for in- 
formation and who was either on the porch or in the 
yard nearby, spontaneously volunteered the infor- 
mation that Reed was in apartment 2, knew the po- 
lice were there, and did not intend to come out. 
Circumstantial evidence rather clearly indicates 
that the child making the statement was the 6-year- 
old son of the woman with whom the defendant lived 
and who at that time was present with him in apart- 
ment 2. 

The officers then rapped loudly on the door of 
apartment 2, called Reed by name, identified them- 
selves as officers, and stated that they wished to talk 
to him. This process was repeated about three 
times. They got no response and heard no noise of 
any kind coming from the apartment. As a conse- 
quence of the pounding by the officer on the door, it 
opened slightly. One of the officers at the door then 
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advised the police sergeant in charge of the opera- 
tion, who had stationed himself at the back door of 
apartment 2, of the fact that the door had opened. 
The sergeant told the officers to enter the apart- 
ment. They were about to do so when Reed, who 
was just inside the door, fired a .20 gauge shotgun 
through the glass window in the upper part of the 
door and severely wounded Woodward, who fell 
from the porch. The other officers took cover, and 
one of them fired a bullet through the window of the 
door. Ina brief time, the defendant came out and 
surrendered. The officers’ statement that they had 
identified themselves in the manner indicated was 
corroborated by the occupant of apartment 1 and by 
a neighbor who lived across the street. The latter 
also witnessed the wounding of officer Woodward. 

The shotgun which Reed used, together with a box 
of shells and an empty shotgun shell, were found in- 
side the apartment. The evidence indicated that the 
trigger of the shotgun did not function and that the 
gun had to be discharged by pulling back the ham- 
mer and then releasing it. The hole in the window- 
pane of the door made by the shotgun blast was 
about the size of a fist, indicating that, when fired, the 
muzzle of the gun was quite close to the door. Par- 
ticles of glass were found in Woodward’s wounds. 
One of the two drapes which hung over the door of the 
window bore powder marks and was partially 
shredded by the shot. 

The evidence indicates that there was enmity be- 
tween Reed and Cooper arising out of the fact that 
Cooper was then living with the woman who had pre- 
viously lived with Reed. 

Cooper testified as to the previous shooting inci- 
dent of July 14th and his story was corroborated by 
photographic evidence of the marks of shotgun 
pellets in the wood exterior of a building where the 
shooting is said to have occurred. His version of the 
incident of July 20th was that he was working in the 
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garden of his home and Reed came toward him, 
berated him, and threatened to shoot him with the 
shotgun Reed held in his hands. Cooper told Reed 
he was going to call the police, ran into his home, 
and did so. 

Reed did not testify in his own behalf. However, a 
tape recording of a statement which he gave to 
police after his arrest was played to the jury with 
the defendant’s consent. He thus had the advantage 
of having his version of the incident presented to the 
jury without being subject to cross-examination. 
His version was that, on four previous occasions, 
Cooper had shot at Reed in various places in the city 
of Omaha. As to the incident of July 20th, Reed said 
at the time of the argument on July 20th, each man 
was in his own yard. This portion of Reed’s story 
thus conformed to Cooper’s. Reed then said that, 
during the argument, Cooper went into his own 
house to get a gun. At that time, a cousin of Cooper’s 
was present. Reed, accompanied by Cooper’s cous- 
in, went to the door of Reed’s apartment and there 
had a conversation in which Reed stated he wanted 
no trouble with Cooper and the cousin indicated that 
he would intervene. The cousin did not testify. 
Reed did not know the name of Cooper’s cousin and 
denied hearing Cooper say that he was going to call 
the police. 

Reed stated that, after he went inside his apart- 
ment, someone began kicking on both doors of his 
apartment. The implication of his testimony was 
that he thought it was Cooper coming to shoot him. 
Reed then picked up his shotgun and aimed it at the 
window of the door. He said he did not then intend 
to shoot; the gun just went off accidentally, appar- 
ently when he pulled back the hammer. After the 
shooting, he saw the police car and realized that 
there was more than one person out there. He then 
walked out the front door and was arrested. Reed 
claimed he did not know the man outside the door 
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was a police officer when he shot. He heard nothing 
except the pounding on the door. The reason he 
could not hear was because of the noise made by the 
television set and a fan. He could see only the out- 
line of the man outside the door and could not tell it 
was a policeman. 

Reed claimed two defenses to the charge. First 
was the right of self-defense. Second, although he 
acknowledges that he picked up the gun and pointed 
it at the figure on the other side of the door, he as- 
serts that he did not purposely fire the weapon but 
that it went off accidentally. The instructions given 
by the court placed on the State the burden of prov- 
ing beyond a reasonable doubt the shooting was in- 
tentional and done with the requisite intent. The 
court gave also a self-defense instruction to which no 
objection is made. This instruction placed on the 
State the burden of proving beyond a reasonable 
doubt that the shooting was not in self-defense. 

We now turn to the assignments of error. The por- 
tion of the statement of the child reciting that Reed 
knew of the presence of the police and did not intend 
to come out was, if admitted for the purpose of 
showing the truth of its contents, on its face hearsay 
and did contradict Reed’s claim that he thought it 
was Cooper who was attempting to break in. Also, 
the statement inferentially contradicted Reed’s 
claim of fear for his life, for he did not assert he had 
anything to fear from police action. The boy’s state- 
ment was offered by the State on the basis that it 
tended to explain the conduct of the police in 
approaching apartment 2. However, the part of the 
statement indicating that Reed was in the apartment 
was sufficient to explain that action. The portion of 
the statement to which objection was made — the 
statements as to Reed’s knowledge and state of 
mind — did not need to be placed before the jury to 
explain police conduct and, as a practical matter, 
was likely to be considered for its truth by the jurors 
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despite the trial court’s cautionary instruction that 
they should not consider it for that purpose. 

Two possible grounds of admissibility present 
themselves. First: Was the statement admissible 
under the excited utterance exception to the hearsay 
rule? § 27-803 (1), R. R. S. 1948. Second: Was the 
statement admissible under the provisions of section 
27-803 (22), R. R. S. 1948, because of ‘‘circumstantial 
guarantees of trustworthiness’’ equivalent to those 
which permit the admission of hearsay statements 
under other exceptions to the hearsay rule? 

The statement clearly did not qualify as an excited 
utterance because it was not made under the stress 
of a startling event or condition. To qualify as an 
excited utterance, the following must exist: (1) 
There must have been a startling event. Hamilton 
v. Huebner, 146 Neb. 320, 19 N. W. 2d 552. (2) The 
statement must relate to the event. Hamilton v. 
Huebner, supra. (3) The statement must have been 
made by the declarant while under the stress of the 
exciting event. Roh v. Opocensky, 126 Neb. 518, 253 
N. W. 680; Callahan v. Prewitt, 141 Neb. 243, 3 N. W. 
2d 435. In this case, when the statement was made 
no startling event had yet occurred. The child’s 
statement was made as a spontaneous statement 
arising from having overheard a request for infor- 
mation directed to the lady in apartment 1. There is 
no showing that the statement was the consequence 
of excitement, 

Section 27-803 (22), R. R. S. 1943, provides: ‘A 
statement not specifically covered by any of the 
foregoing exceptions but having equivalent circum- 
stantial guarantees of trustworthiness, if the court 
determines that (a) the statement is offered as evi- 
dence of a material fact, (b) the statement is more 
probative on the point for which it is offered than 
any other evidence which the proponent can procure 
through reasonable efforts, and (c) the general pur- 
pose of these rules and the interests of justice will 
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best be served by admission of the statement into 
evidence. A statement may not be admitted under 
this exception unless the proponent of it makes 
known to the adverse party, sufficiently in advance 
of the trial or hearing to provide the adverse party 
with a fair opportunity to prepare to meet it, his in- 
tention to offer the statement and the particulars of 
it, including the name and address of the declarant.”’ 

It appears that the child’s statement had circum- 
stantial guarantees of trustworthiness. It was, if the 
testimony of the officers is to be believed, clearly a 
spontaneous statement made at the time of the 
event. The circumstantial proof indicates that it was 
probably made of personal knowledge since the 
child was an occupant of apartment 2 in which Reed 
lived. It was, in our judgment, the type of state 
ment which the court could have admitted under 
section 27-803 (22), R. R. S. 1943. See, Sullivan v. 
State, 58 Neb. 796, 79 N. W. 721; McCormick v. State, 
66 Neb. 337, 92 N. W. 606; Collins v. State, 46 Neb. 37, 
64 N. W. 432; Bowers v. Kugler, 140 Neb. 684, 1 N. W. 
2d 299. However, there was no compliance with the 
conditions laid down by section 27-803 (22), R. R. 8. 
1943, which are conditions precedent to admission. 
The court made no determination that the circum- 
stances described in (i), (ii), and (iii) of section 27- 
804 (2) (e), R. R. S. 1943, were met. Neither does it 
affirmatively appear that notice of intention to use 
the statement was timely given to the defendant by 
the State. We therefore find for the reasons indicated 
that the court erred in overruling the objection. 
However, we also conclude that the error was not so 
prejudicially erroneous as to require a new trial. 

A careful reading of the evidence and a careful 
hearing of the defendant’s statement convinces us 
that the jury’s decision did not turn upon the child’s 
statement as to the defendant’s knowledge and state 
of mind. We are convinced that the jury based its 
decision upon a weighing of Cooper’s version of the 
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circumstances that led to the incident and the offi- 
cers’ version of their efforts to identify themselves 
against Reed’s statement that he heard no words or 
calls and his version of the argument with Cooper. 
The following significant factors would, we believe, 
weigh far more heavily with the jury than the boy’s 
statement which the court instructed the jury to dis- 
regard. The jury had to determine whether Reed’s 
alleged fear for his safety was reasonable. Cooper’s 
version was verified by the undisputed fact that he 
did call the police and they responded. The jury 
must have believed this rather than Reed’s claim 
that Cooper had gone to get a gun. To find as it did, 
the jury also had to disbelieve Reed’s contention 
that he did not know it was the police who were at 
the door. Reed admits the gun was very close to the 
door, but he nevertheless testified he could not hear 
the officers speaking although the woman in apart- 
ment 1 who had retreated to the far bedroom and a 
neighbor across the street clearly heard the officers 
identify themselves. Clearly, there was strong evi- 
dence other than the hearsay statement upon which 
a jury could base its decision to reject Reed’s version 
of the shooting. We hold, therefore, there was no prej- 
udicial error in the admission of the boy’s statement. 

The defendant’s second assignment of error is 
clearly without merit. Section 27-404 (2), R. R. S. 
1943, provides in part: ‘‘(2) Evidence of other 
crimes, wrongs, or acts . . . may, however, be 
admissible for other purposes, such as proof of mo- 
tive, opportunity, intent, preparation, plan, knowl- 
edge, identity, or absence of mistake or accident.’’ 
In State v. Hoffmeyer, 187 Neb. 701, 193 N. W. 2d 760, 
we said that evidence of other crimes, wrongs, or 
acts is admissible to show intent and lack of mistake 
or accident. That statement fits the evidence in this 
case exactly. 

AFFIRMED. 
BosLauGu, J., concurs in the result. 
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STATE OF NEBRASKA, APPELLEE, V. JAMES B. SOMMERS, 
APPELLANT. 
272 N. W. 2d 367 


Filed December 13, 1978. No. 42025. 


1. Criminal Law: Motor Vehicles: Burden of Proof. In an action 
charging motor vehicle homicide, the burden is upon the State to 
prove beyond a reasonable doubt that the person charged operated 
the motor vehicle in violation of one or more of the statutory pro- 
visions relating to the operation of motor vehicles. 

2. Criminal Law: Statutes: Blood, Breath, and Urine Tests: Waiver. 
Section 39-669.09, R. R. S. 1943, which provides that if the officer 
directs that the test shall be of the person’s blood or urine, such 
person may choose whether the test shall be of blood or urine, does 
not require the officer to notify the person of his option, and if the 
person takes one or the other of these tests, then he has waived his 
right to insist that the test to be made by the State be the one of his 
choice. 

3. Criminal Law: Homicide: Negligence. By ‘‘proximate cause’”’ 
is meant a moving or effective cause or fault which, in the natural 
and continuous sequence unbroken by an efficient intervening 
cause, produces the death and without which the death would not 
have occurred. 

4. Criminal Law: Evidence: Burden of Proof. To justify a convic- 
tion on circumstantial evidence it is necessary that the facts and 
circumstances essential to the conclusion sought must be proved by 
competent evidence beyond a reasonable doubt, and when taken 
together must be of such a character as to be consistent with each 
other and with the hypothesis sought to be established thereby, and 
inconsistent with any reasonable hypothesis of innocence. 

5. Criminal Law: Evidence: Judgments. In determining the suf- 
ficiency of evidence to sustain a conviction it is not the province of 
this court to resolve conflicts in the evidence, pass on the credibil- 
ity of witnesses, determine the plausibility of explanations, or 
weigh the evidence. ; 

6. Criminal Law: Appeal and Error: Evidence: Verdicts. This 
court will not interfere on appeal with a conviction based upon evi- 
dence unless it is so lacking in probative force that the court can 
Say as a matter of law that it is insufficient to support a verdict of 
guilt beyond a reasonable doubt. 


Appeal from the District Court for Lancaster 
County: Wriu1aM C. Hastines, Judge. Affirmed. 


Kirk E. Naylor, Jr., of Naylor & Keefe, for appel- 
lant. 
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State v. Sommers 


Paul L. Douglas, Attorney General, and Linda A. 
Akers, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WuitTr, JJ., and 
Rist, District Judge. 


SPENCER, C. J., PRo Trem. 

Defendant appeals his conviction for the offense of 
motor vehicle homicide. The action was prosecuted 
as a felony by virtue of the allegation that he un- 
lawfully operated his vehicle by having ten-hun- 
dredths of one percent or more by weight of alcohol 
in his body fluid. The case was tried to the court. 
There are two assignments of error: (1) Should the 
blood alcohol test have been suppressed because de- 
fendant was not afforded an opportunity to choose 
between a blood or urine test; and (2) was the evi- 
dence legally sufficient to find the defendant guilty 
of the crime charged. We affirm. 

The information filed charged that defendant ‘‘did 
cause the death of Victor W. Johnson without malice 
while engaged in the unlawful operation of a motor 
vehicle, to wit: did unlawfully operate a motor ve- 
hicle while having ten-hundredths of one percent or 
more by weight of alcohol in his body fluid as shown 
by chemical analysis of his blood, breath, or urine.’’ 

In Pribyl v. State, 165 Neb. 691, 87 N. W. 2d 201 
(1957), we said: ‘In an action charging motor 
vehicle homicide the burden is on the State to prove 
beyond a reasonable doubt that the person charged 
operated the motor vehicle in violation of one or 
more of the statutory provisons relating to the oper- 
ation of motor vehicles.’’ 

The State had the burden to establish that defend- 
ant operated his motor vehicle while having ten-hun- 
dredths of one percent or more by weight of alcohol 
in his body fluid, as shown by chemical analysis of 
his blood, breath, or urine. It then had the further 
burden to establish that this unlawful act was a 
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proximate cause of the death of the deceased. 

We consider the defendant’s first assignment of 
error. Sommers was taken by ambulance to the 
Lincoln General Hospital. Officer Kawamoto was 
directed by a police radio call to obtain a blood spec- 
imen from him. With this purpose in mind he met 
Sommers in the emergency room at the hospital. 
Kawamoto testified he read the defendant the im- 
plied consent form used by the police department to 
inform an accused of his rights. After reading the 
form he directed the attending nurse to draw the 
blood for the test. Defendant complains the test 
should be suppressed because the officer did not 
give defendant an opportunity to elect between a 
blood or urine test. There is no merit to this assign- 
ment. This issue was settled in State v. Wahrman, 
199 Neb. 337, 258 N. W. 2d 818 (1977). We there said: 
“Section 39-669.09, R. R. S. 1943, which provides that 
if the officer directs that the test shall be of the per- 
son’s blood or urine, such person may choose whether 
the test shall be of blood or urine, does not require 
the officer to notify the person of his option, and if 
the person takes one or the other of these tests, then 
he has waived his right to insist that the test to be 
made by the State be the one of his choice.”’ 

The evidence clearly established that defendant 
was engaged in the unlawful operation of a motor 
vehicle as charged in the information. Chemical 
analysis of the blood sample, which was properly ad- 
mitted, revealed sixteen-hundredths of one percent 
by weight of alcohol. Apart from the test evidence 
there was ample testimony from which it could be 
determined that defendant, at the time in question, 
was under the influence of alcoholic liquor. 

The main issue on this appeal is whether defend- 
ant’s unlawful operation of his vehicle was a proxi- 
mate cause of the death of decedent. By ‘‘proximate 
cause’ is meant a moving or effective cause or 
fault which, in the natural and continuous se- 
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quence, unbroken by an efficient intervening cause, 
produces the death and without which the death 
would not have occurred. See NJI No. 3.41. 

The collision occurred at approximately 1 a.m., on 
March 20, 1977, while deceased was operating a 1972 
Mazda sedan, traveling south on the Tenth Street vi- 
aduct between Charleston and Avery Streets in 
Lincoln, Nebraska. Defendant, who was operating a 
2 4%-ton Ford pickup from the south, crossed the 
center line on the viaduct and collided head on with 
the deceased’s automobile. The point of impact was 
2 feet 6 inches west of the center line, over into de- 
ceased’s traffic lane. The deceased’s car was pro- 
pelled backward to the north and into the guard rail 
on the west side of the viaduct. The car came to 
rest near the center of the road, almost 50 feet north 
of the point of impact. Following the collision, de- 
fendant’s vehicle began to spin. It struck the curbs 
on both sides of the road several times. It came to 
rest some 320 feet north of the point of impact. The 
viaduct was covered with ice but the street on either 
side of the viaduct was only wet. It was stipulated 
that on the evening of March 19, 1977, commencing 
at about 10 p.m., Lincoln experienced a rapid cool- 
ing trend. Between approximately 10 p.m. and mid- 
night, the temperature dropped from 32 degrees to 
20 degrees Fahrenheit. 

Prior to the impact defendant’s vehicle left a skid 
mark in the ice caused by the application of his 
brakes. The skid mark started approximately 20 
feet north from a power pole used as a reference line 
for measurement. It also started 20 feet prior to the 
point where it crossed the center of the roadway, 
and thereafter continued for 80 feet but faded 15 feet 
from the point of impact. The power pole or ref- 
erence point was approximately 350 feet from the 
southwest corner of the viaduct so that defendant 
traveled approximately 480 feet on the viaduct to the 
point of impact. 
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The only living witnesses to the collision, the de- 
fendant and his passenger, were injured in the col- 
lision and have no recollection of it. Defendant tes- 
tified his speed was approximately 30 to 35 miles per 
hour as he proceeded north on Tenth Street. Two 
other witnesses testified he passed their car, which 
was traveling 30 to 35 miles per hour, approximately 
2 blocks before the approach to the bridge. One of 
the witnesses said he went flying by. The posted 
speed was 35 miles per hour. 

Officer Kubicek of the Lincoln police department 
testified that about 11:30 p.m., on the evening of 
March 19, 1977, while on routine patrol, he drove 
over the viaduct. At that time he noticed ice 
forming on it caused him to lose traction. He ra- 
dioed, suggesting that a sand crew be sent to the vi- 
aduct, but none ever arrived. 

Christine Creal testified she approached the vi- 
aduct from the south at about 11 p.m. that evening. 
She did not observe anything unusual about the 
street conditions before reaching the viaduct. As 
she started up the incline, traveling about 30 miles 
per hour, her car began to swerve. The car spun 
completely around once or twice, before coming to a 
halt in the southbound lane. The car struck the curb 
on the west side of the viaduct. She had not had 
anything to drink that night. 

Daniel Burbach testified he crossed the viaduct 
from the north at approximately 10:30 p.m., on 
March 19, 1977. The street to the north of the via- 
duct was wet but not icy. About halfway up the vi- 
aduct he slipped into the northbound lane. At the 
time he was traveling about 30 miles per hour. He 
had consumed three beers during the evening. 

The first vehicle to arrive at the scene of the ac- 
cident was an automobile driven by Bruce Maske. 
Maske testified defendant’s vehicle passed him as 
he was driving north on Tenth Street, about 2 blocks 
south of the viaduct. He testified his speed was 30 to 
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35 miles per hour, and estimated defendant was 
traveling at least 5 miles per hour faster. In a state- 
ment given to the police after the accident he had 
said defendant was going 10 to 15 miles per hour 
faster. Maske did not see the collision. As he 
started up the viaduct, he hit a patch of ice and be- 
gan to slide into the southbound lane. He then saw 
the car of the deceased in the middle of the road and 
managed to regain control and get around the car on 
the east side. He stopped his car between defend- 
ant’s pickup and the car of the deceased. He testi- 
fied the street south of the viaduct was not slick, al- 
though it had been snowing and misting all day. He 
had had two or three drinks during the evening. 

Deonne Fuehring, a passenger in Maske’s car, 
also did not see the collision. Because she was not 
looking at the road when they went up the viaduct, 
she did not realize they had swerved into the other 
lane or narrowly missed hitting the car of the de- 
ceased. When she got out of the Maske car to ren- 
der assistance, she slipped and fell on the ice. As 
she approached the defendant’s car, she said, 
“Bruce, that’s the same pickup and it’s headed the 
other way now.”’ 

Jolene Kreifels was the next person to approach 
the viaduct from the south. She testified Tenth 
Street was not slippery, although it was wet. She 
started up the viaduct at about 30 to 35 miles per 
hour. As she neared the top she saw deceased’s 
vehicle in the middle of the road. She took her foot 
off the accelerator and her car began to slide out of 
control. The car swerved to the right and hit the vi- 
aduct. The car then spun completely around. It 
came to a stop about one car length from the car of 
the deceased. When she got out of her car, she 
nearly fell down as the road was very slick. 

Robert Kubicek, one of the officers called to the 
scene of the accident, testified the defendant was 
under the influence of alcoholic liquor. He stated 
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defendant appeared uncoordinated, his speech was 
slurred, and he had a strong odor of alcohol on his 
breath. Defendant asked him ‘‘Wow man. What’d I 
hit?’’ He continuously repeated this question 
although the officer had answered it. The officer 
was of the opinion the defendant was under the in- 
fluence to the point he was physically impaired. 
The officer testified the viaduct was slick from ice, 
and fog was beginning to form. He had to walk 
slowly to avoid falling down. 

The officer who made the measurements at the ac- 
cident scene testified the viaduct was slippery 
enough to make it difficult to drive on it. The par- 
ties stipulated defendant’s blood alcohol level was 
sixteen-hundredths of one percent. The test was 
taken 45 minutes after the impact. The blood al- 
cohol level of the deceased was three-hundredths of 
one percent. The deceased died as a result of in- 
juries sustained in the accident. 

Doctor Orin Hayes, a physician, testified a person 
having a blood alcohol level of sixteen-hundredths of 
one percent would be decidedly under the influence. 
At that level motor coordination and judgment 
would be affected to a prominent degree. His sight 
and other faculties would be affected. 

Defendant’s argument that the evidence is insuf- 
ficient to sustain his guilt is premised on his theory 
that the accident was a natural and unavoidable con- 
sequence of the viaduct being covered with ice. To 
sustain this point, he calls attention to the fact that 
other cars had great difficulty in stopping, some 
drivers momentarily losing control of their vehicle. 
In fact, one car hit the bridge abutment in an at- 
tempt to avoid a collision with the deceased’s 
Mazda. 

The burden was on the State to prove that the un- 
lawful act charged, operating a motor vehicle when 
defendant had ten-hundredths of one percent or 
more by weight of alcohol in his body fluid, was a 
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proximate cause of decedent’s death. The evidence 
adduced is circumstantial. It is sufficient to prove 
that the alcohol level in defendant’s body was an im- 
portant link in the cause of decedent’s death. Our 
rule on the sufficiency of circumstantial evidence is 
as follows: ‘‘To justify a conviction on circumstan- 
tial evidence it is necessary that the facts and cir- 
cumstances essential to the conclusion sought must 
be proved by competent evidence beyond a reason- 
able doubt, and when taken together must be of such 
a character as to be consistent with each other and 
with the hypothesis sought to be established thereby, 
and inconsistent with any reasonable hypothesis of 
innocence.’’ State v. Keeton, 199 Neb. 405, 259 N. W. 
2d 277 (1977). 

In State v. Partee, 199 Neb. 305, 258 N. W. 2d 634 
(1977), we said: ‘‘In determining the sufficiency of 
evidence to sustain a conviction, however, it is not 
the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, deter- 
mine the plausibility of explanations, or weigh the 
evidence.’’ Those matters are for the trier of fact. 

Defendant had a concentration of  sixteen- 
hundredths of one percent or more by weight of al- 
cohol in his body fluid 45 minutes after the impact. 
A medical witness testified that a person with this 
concentration of alcohol would be decidedly under 
the influence. His motor coordination and judgment 
would be affected to a prominent degree. His sight — 
and other faculties would be affected. A trained 
police officer called to the scene of the accident tes- 
tified defendant was under the influence of alcoholic 
liquor. He stated defendant appeared to be unco- 
ordinated, his speech was slurred, and he had no 
idea what he had hit. There can be little question 
but that the trier of fact could reasonably find the 
defendant had a sufficient quantity of alcohol to be 
physically impaired. 

Accepting the fact that the viaduct was extremely 
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icy on the evening in question, the defendant trav- 
eled 480 feet on that ice to the point of impact. He 
testified he was traveling at the speed limit, but 
traveling 35 miles an hour for 480 feet on an icy sur- 
face would also indicate an impairment of 
judgment. The unlawful act with which defendant is 
charged is not speeding, although the evidence is 
ample to have permitted the trial court to have con- 
cluded that defendant was driving at an excessive 
speed. The testimony of the witnesses, the force of 
the impact after a skid of approximately 90 feet, the 
fact the car defendant had passed 2 blocks from the 
bridge, which was traveling between 30 and 35 miles 
an hour, was not close enough to hear or see the im- 
pact, would indicate excessive speed. 

As the trial judge reasoned, defendant’s condition 
was undoubtedly responsible for the speed, consider- 
ing the condition of the surface. It must also be ob- 
served that all other cars which approached the 
bridge at the speed limit were able to bring their 
cars under control without colliding with another ve- 
hicle. The Maske car, after a skid, was able to 
drive around the decedent’s vehicle and to stop mid- 
way between that vehicle and the defendant’s pick- 
up. Jolene Kreifels, after she saw the defendant’s 
vehicle, although with some difficulty, was able to 
stop within a car length of it. 

The medical witness testified that the defendant’s 
faculties would be impaired. Defendant should have 
seen the reflection from the decedent’s headlights, 
as he entered on the viaduct. That he did not is 
evident from the fact he did not know what he had 
hit. From the physical evidence, particularly the 
force of the impact, the trial court reasonably could 
have assumed the defendant made no attempt to 
control his vehicle until he had traveled approxi- 
mately 370 feet on the slick surface of the viaduct, 
that being the point where the skid mark starts. 

Occupants of both vehicles received serious injur- 
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ies. The autopsy report indicates that the deceased 
had multiple internal injuries. These injuries in- 
cluded rupture of the heart, and multiple skeletal 
_fractures, with additional injury to the lung and 
liver. Cause of death was multiple injuries second- 
ary to the automobile accident. On the record, we 
can say the evidence was sufficient to permit the 
trier of fact to find that defendant’s condition was a 
proximate cause of decedent’s death. We cannot 
say the District Court was incorrect in the conclu- 
sion reached. This court will not interfere on appeal 
with a conviction based upon evidence unless it is so 
lacking in probative force that the court can say asa 
matter of law that it is insufficient to support a 
verdict of guilt beyond a reasonable doubt. State v. 
Olson, 200 Neb. 341, 263 N. W. 2d 485 (1978). 
The judgment is affirmed. 
AFFIRMED. 


HAROLD R. NEWBANKS, APPELLANT, V. FOURSOME 
PackKAGE & Bar, INC., APPELLEE. 
272 N. W. 2d 372 


Filed December 13, 1978. No. 42056. 


1. Workmen’s Compensation: Evidence: Burden of Proof. Under 
the Nebraska Workmen’s Compensation Act, the claimant has the 
burden of proof to establish by a preponderance of the evidence 
that an unexpected and unforeseen injury was in fact caused by 
the employment. 

2. Workmen’s Compensation: Words and Phrases. Under the Ne- 
braska Workmen’s Compensation Act, the terms ‘injury’? and 
‘personal injuries’’ do not include disability or death due to natural 
causes but occurring while the employee is at work, nor an injury, 
disability, or death that is the result of any preexisting condi- 
tion. 

3. Workmen’s Compensation: Evidence: Burden of Proof: Dam- 
ages. In a workmen’s compensation case involving a myocardial 
infarction, where the claimant has a preexisting disease or con- 
dition which contributes to the injury, he has the burden of estab- 
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lishing by a preponderance of the evidence that exertion in his 
employment, in reasonable probability, contributed in some mate- 
rial and substantial degree to cause the injury. The injury is 
compensable only if the employment contribution involves an exer- 
tion greater than that of nonemployment life. 

4. Workmen’s Compensation: Evidence. In myocardial infarction 
cases the issue is whether the injury arises out of and in the course 
of employment, and that issue must be determined by the facts of 
each case. 

5. Workmen’s Compensation: Evidence: Judgments. Findings of 
fact made by the Nebraska Workmen’s Compensation Court after 
rehearing will not be set aside on appeal unless clearly wrong. 

6. Workmen’s Compensation: Evidence: Appeal and Error. In 
testing the sufficiency of evidence to support findings of fact made 
by the Nebraska Workmen’s Compensation Court after rehearing, 
the evidence must be considered in the light most favorable to the 
successful party. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


John B. Ashford of Bradford & Coenen, for appel- 
lant. 


John R. Timmermier of Schmid, Ford, Mooney, 
Frederick & Caporale, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


McCown, J. 

This is a workmen’s compensation case in which 
the plaintiff sought to recover benefits for a heart at- 
tack. A single judge of the Nebraska Workmen’s 
Compensation Court awarded plaintiff benefits for 
temporary total disability. Upon rehearing, a three- 
judge panel of the Workmen’s Compensation Court 
found against the plaintiff and dismissed his peti- 
tion. , 

The plaintiff, Harold R. Newbanks, was the bar- 
tender and manager of a bar owned and operated by 
the defendant, Foursome Package & Bar, Inc., a 
corporation, owned and managed by the plaintiff 
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and his wife. The plaintiff was nearly 55 years old 
and had been working at the bar for 7 to 8 years 
prior to the incident here. His duties at the bar, in 
addition to his duties as bartender and manager, in- 
cluded such tasks as cleaning up, moving cases of 
whiskey and beer, and stocking shelves. 

On December 15, 1976, sometime before noon, the 
plaintiff was engaged in cleaning the bar. In the 
process of picking up a case of whiskey which 
weighed approximately 60 pounds, the plaintiff 
experienced a pain in his head, neck, and chest. He 
sat down for approximately 30 minutes and then 
called his wife to have her make an appointment 
with the family physician. The doctor gave the 
plaintiff an appointment for December 17, 1976. 
Plaintiff continued to work on December 15 until 
sometime in the afternoon. The next 2 days the 
plaintiff opened the bar in the morning but appar- 
ently did little else. 

On December 17, 1976, plaintiff was examined by 
his family physician. The doctor testified that an 
electrocardiogram taken on that date showed an ab- 
normal tracing compatible with coronary angina, or 
an impending heart attack. He prescribed nitrogly- 
cerin and advised complete rest. Plaintiff testified 
that while the pain subsided, it did not go away. 

On the night of December 21, 1976, plaintiff awoke 
with sharp pains and the doctor ordered him to the 
hospital where he was admitted at 3 a.m., on De- 
cember 22, 1976. The electrocardiogram taken at 
the hospital on December 22, 1976, was substantially 
the same as the electrocardiogram taken on 
December 17, 1976, and both of them demonstrate 
ischemia, an inadequate supply of blood and its nu- 
trients to the heart. Enzyme tests taken at the hos- 
pital on December 22, 1976, showed no abnormali- 
ties. The doctors agreed that the plaintiff had arter- 
iosclerosis, commonly called hardening of the art- 
eries, which is a progressive disease, common 


VoL. 201] SEPTEMBER TERM, 1978 821 


Newbanks v. Foursome Package & Bar, Inc. 


among men of plaintiff’s age. They also agreed that 
ischemia could result from, or be caused by, hard- 
ening of the arteries. 

The evidence is virtually uncontradicted that at 
approximately 1:20 a.m., on December 23, 1976, 
while the plaintiff was in bed and asleep at the hos- 
pital, a myocardial infarction, or heart attack, oc- 
curred. Plaintiff remained in the hospital until Jan- 
uary 2, 1977, and for 6 months thereafter he suffered 
temporary total disability and was restricted from 
returning to work. 

Plaintiff's family doctor testified that plaintiff’s 
lifting of the whiskey case on December 15, 1976, 
probably precipitated the heart attack on December 
23, 1976. Plaintiff’s cardiologist testified that 
ischemia is usually associated with hardening of the 
arteries, and that plaintiff’s ischemia and pain could 
have been brought on by the labor he was perform- 
ing on December 15, 1976. The defendant’s cardio- 
logist testified that the lifting incident of December 
15, 1976, was not the cause of the heart attack of De- 
cember 23, 1976, but that the heart attack was 
caused by hardening of the arteries. 

The Workmen’s Compensation Court found that 
plaintiff's injury resulted from exertion combined 
with an existing diseased condition and that the degree 
of exertion demonstrated by the evidence was not 
greater than that found in nonemployment life, and 
dismissed plaintiff’s petition. 

The plaintiff contends that the Workmen’s Com- 
pensation Court erred in finding that the exertion of 
lifting the whiskey case on December 15, 1976, was 
not greater than that found in nonemployment life; 
in finding that arteriosclerosis rather than exertion 
caused, or contributed to cause, plaintiff's disabil- 
ity; and that the judgment of the Workmen’s Com- 
pensation Court is not supported by the evidence. 

The evidence is virtually undisputed that the 
plaintiff was suffering from arteriosclerosis, a pro- 
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gressive disease commonly called hardening of the 
arteries, and that the heart attack suffered by the 
plaintiff on December 23, 1976, could result from, or 
be caused by, hardening of the arteries alone. The 
evidence is also undisputed that the heart attack for 
which the plaintiff sought compensation occurred at 
1:20 a.m., on December 23, 1976, while he was asleep 
in bed at the hospital, and that the lifting incident 
occurred at his place of employment on December 
15, 1976. The critical issue here is whether the exer- 
tion in his employment on December 15, 1976, sub- 
stantially increased the risk created by arterioscler- 
osis, and precipitated or contributed in some mate- 
rial and substantial degree to cause the heart attack 
of December 23, 1976. 

Under the Nebraska Workmen’s Compensation 
Act, the claimant has the burden of proof to estab- 
lish by a preponderance of the evidence that an un- 
expected or unforeseen injury was in fact caused by 
the employment. There is no presumption from the 
mere occurrence of such unexpected or unforeseen 
injury that the injury was in fact caused by the em- 
ployment. The terms ‘‘injury’’ and ‘‘personal injur- 
ies’’ do not include disability or death due to natural 
causes but occurring while the employee is at work, 
nor an injury, disability, or death that is the result of 
a natural progression of any preexisting condition. 
§ 48-151 (2) and (4), R. R. S. 1943. 

Since 1963, the problem in heart attack cases such 
as the one now before us has been causation and 
whether the injury is the result of personal rather 
than employment risk. In Brokaw v. Robinson, 183 
Neb. 760, 164 N. W. 2d 461, in a case involving a 
stroke, where there was no evidence of any pre- 
existing disease or condition, this court said: ‘‘Ina 
workmen’s compensation case such as this, the 
plaintiff now has the burden of establishing by a pre- 
ponderance of the evidence that exertion in his em- 
ployment, in reasonable probability, contributed in 
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some material and substantial degree to cause the 
injury. Obviously, the presence of a preexisting 
disease or condition would enhance the degree of 
proof required to establish that an injury arose out 
of and in the course of employment.”’ 

In a later case we said: ‘‘ ‘If there is some per- 
sonal causal contribution in the form of a previously 
weakened or diseased heart, a heart attack would be 
compensable only if the employment contribution 
takes the form of an exertion greater than that of 
non-employment life.’ ’’ See Beck v. State, 184 Neb. 
477, 168 N. W. 2d 532. 

In a case closely paralleling the present case in 
many respects, this court held that in myocardial 
infarction cases the issue is whether the injury 
arises out of and in the course of employment, and 
that issue must be determined by the facts of each 
case. The presence of a preexisting disease or con- 
dition enhances the degree of proof required to es- 
tablish that the injury arose out of and in the course 
of employment. Findings of fact made by the 
Nebraska Workmen’s Compensation Court after re- 
hearing have the effect of a jury verdict and will not 
be set aside on appeal unless clearly wrong. In 
testing the sufficiency of evidence to support find- 
ings of fact made by the Nebraska Workmen’s Com- 
pensation Court after rehearing, the evidence must 
be considered in the light most favorable to the suc- 
cessful party. Hyatt v. Kay Windsor, Inc., 198 Neb. 
580, 254 N. W. 2d 92. 

Issues of causation are for determination by the 
fact finder. There is ample evidence in the record 
to sustain the findings of the Nebraska Workmen’s 
Compensation Court. The plaintiff failed to meet 
his burden of proving that the heart attack here 
arose out of and in the course of his employment, 
and the determination of the Workmen’s Compensa- 
tion Court was not clearly wrong. 

AFFIRMED. 
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STATE oF NEBRASKA, APPELLEE, V. LLoypD S. LAFLIN, 
APPELLANT. 
272 N. W. 2d 376 


Filed December 13, 1978. No. 42078. 


1. Criminal Law: Forgery: Intent: Burden of Proof. In order to 
prove the offense of forgery of a check, the State must show beyond 
a reasonable doubt that the check was signed by the defendant 
without the authorization of the party whose name was used and 
that it was forged with intent to defraud. 

2. Criminal Law: Forgery: Intent. Knowingly passing a forged in- 
strument as genuine is conclusive of an intent to defraud. 

3. Criminal Law: Evidence: Judgments. In determining the suffi- 
ciency of the evidence to sustain a conviction in a criminal prosecu- 
tion, it is not the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, determine the plausi- 
bility of explanations, or weigh the evidence. 

4. Criminal Law: Forgery: Evidence. Where the evidence clearly 
establishes the forgery of a bank check, it is immaterial whether 
the check was ever presented to a bank for payment. 

5. Criminal Law: Venue: Trial: Juries. Venue is a jurisdictional fact, 
and the defendant in a criminal case has the right to be tried by an 
impartial jury in the county where the alleged offense took place. 

6. Criminal Law: Venue: Evidence. The venue of an offense may 
be proven like any other fact in a criminal case. It need not be 
established by direct testimony, nor in the words of the informa- 
tion, but if from the facts in evidence the only rational conclusion 
which can be drawn is that the crime was committed in the county 
alleged, the proof is sufficient. 

7. Probation and Parole. This court will not overturn an order of the 
trial court denying probation in the absence of an abuse of discre- 
tion. 


Appeal from the District Court for Gage County: 
WILLIAM B. Rist, Judge. Affirmed. 


Gary G. Thompson, for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BropkEy, and WHITE, JJ., and 
Kuns, Retired District Judge. 
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CLINTON, J. 

The defendant, Lloyd S. Laflin, was found by a 
jury to be guilty of the offense of forgery and was 
sentenced to serve not less than 1 year nor more 
than 18 months in the Nebraska Penal and Correc- 
tional Complex. On appeal to this court, the defend- 
ant makes several assignments of error. For 
reasons hereafter stated, we find the assignments of 
error to be without merit and affirm the judgment. 

Defendant asserts that the evidence was insuffi- 
cient to permit submission of this case to the jury. 
A review of the uncontroverted trial testimony and 
the exhibits leads to the conclusion that the evi- 
dence was ample. 

Vernon Rogge testified that he operated a filling 
station in Beatrice, Gage County, Nebraska. On 
October 24, 1977, Rogge gave cash and cigarettes to 
the defendant in exchange for a check imprinted 
with the legend ‘‘Roofing & Painting, Val D. Little,” 
drawn in the amount of $45.00 to be paid to the order 
of Steve Laflin and signed ‘‘Val D. Little.’ The 
check was subsequently dishonored by the bank 
upon which it was drawn. 

Val D. Little testified that he had not signed the 
check nor authorized defendant to do so. Little’s 
bookkeeper, Lea Meyer, was the only other person 
authorized to write checks on Little’s account. She 
stated that she had not signed the check. 

Harold Moon, the documents examiner for the Ne- 
braska State Patrol, had compared the handwriting 
on the check with handwriting samples obtained 
from the defendant, using a low-powered 
microscope and a hand-held magnifying glass, and 
testified that it was his opinion defendant had 
written the check. An independent inspection of the 
handwriting on the exhibits undoubtedly convinced 
the jurors that Harold Moon was correct in forming 
that opinion. 

In order to prove the offense with which defendant 
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was charged, the State was required to show be- 
yond a reasonable doubt that the check was signed 
by the defendant without the authorization of the 
party whose name was used and that it was forged 
with the intent to defraud. § 28-601; R. R. S. 1943; 
State v. Addison, 191 Neb. 792, 217 N. W. 2d 468. 
“Knowingly passing a forged instrument as genuine 
is conclusive of an intent to defraud.’’ Owens v. 
State, 152 Neb. 841, 48 N. W. 2d 168; Bullington v. 
State, 123 Neb. 432, 243 N. W. 273. 

Clearly, the State presented substantial evidence 
as to each and every element of the crime. De- 
fendant nevertheless asserts there were flaws in 
Harold Moon’s procedures and conflict in the evi- 
dence as to intent. Such questions are for the jury. 
“In determining the sufficiency of evidence to 
sustain a conviction in a criminal prosecution, it is 
not the province of this court to resolve conflicts in 
the evidence, pass on the credibility of witnesses, de- 
termine the plausibility of explanations, or weigh 
the evidence.’’ State v. Bartlett, 194 Neb. 502, 233 N. 
W. 2d 904. 

Defendant next alleges that the State is required 
to show the reason for the bank’s dishonor of the 
check and relies on State v. Addison, supra, for that 
proposition. In State v. Addison, supra, there was a 
possibility the check in question was either signed or 
authorized by its purported maker. The State failed 
to prove many of the essential elements of forgery in 
that case, and the failure to show that the check 
would have been dishonored if presented to the bank 
upon which it was drawn only added to the weakness 
of the State’s case. State v. Addison, supra, is in- 
applicable here. It is still the law in this state that 
where the evidence clearly establishes the forgery of 
a bank check, it is immaterial whether the check 
was ever presented to a bank for payment. Owens 
v. State, supra. 

Defendant next argues that there was insufficient 
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proof of the venue of the offense charged. In the 
information, defendant was accused of making the 
check but not of uttering it. It is true that at trial 
there was no direct showing of where the actual af- 
fixing of the forged signature to the check took 
place. 

If there was no showing whatsoever of where the 
forgery took place, then the trial court lacked juris- 
diction of the case. Venue is a jurisdictional fact, 
and the defendant in a criminal case has the right to 
be tried by an impartial jury in the county where the 
alleged offense took place. Art. I, § 11, Constitution 
of Nebraska; § 29-1301, R. R. S. 1943; Gates v. State, 
160 Neb. 722, 71 N. W. 2d 460. However, ‘‘[t]he 
venue of an offense may be proven like any other 
fact in a criminal case. It need not be established 
by direct testimony, nor in the words of the infor- 
mation, but if from the facts in evidence the only 
rational conclusion which can be drawn is that the 
crime was committed in the county alleged, the 
proof is sufficient.’’ State v. Liberator, 197 Neb. 857, 
251 N. W. 2d 709, quoting Gates v. State, supra, and 
the cases cited therein. 

All the events in this case occurred in Beatrice, 
which is in Gage County, Nebraska. Val D. Little’s 
place of business, from which the check was pre- 
sumably taken, was located in Beatrice. Defendant 
apparently lived in or near Beatrice, as he had been 
a customer at Vernon Rogge’s filling station for 
about 1 year. The check was passed in Beatrice. 
Gage County jurors would undoubtedly know that 
Beatrice is located near the center of Gage County 
and is several miles from any county line. Even the 
bank upon which the check was drawn is located in 
Gage County, although it is in Virginia rather than 
Beatrice. There was sufficient evidence for the jury 
to conclude that the check was forged in Gage 
County and to confer jurisdiction on the District 
Court for Gage County. 


828 NEBRASKA REPORTS [Vou. 201 
State v. Green 


Finally, defendant contends that he should have 
been granted probation. This court will not over- 
turn an order of the trial court denying probation in 
the absence of an abuse of discretion. State v. Gar- 
land, 199 Neb. 459, 259 N. W. 2d 481. This is de- 
fendant’s third conviction on similar charges, and 
defendant was on probation for the offense of utter- 
ing a forged instrument when he wrote the check in 
question here. Under the circumstances, denial of 
probation was completely appropriate. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ALLEN J. GREEN, 
APPELLANT, 
272 N. W. 2d 764 


Filed December 13, 1978. No. 42099. 


1. Criminal Law: Searches and Seizures. An affidavit for a search 
warrant is sufficient if it will support the issuance of a warrant 
after any inaccurate statements in the affidavit are disregarded. 

2. Trial: Evidence: Confessions. The resolution of conflicting tes- 
timony as to the voluntariness of a confession is for the trial court 
and jury. 

Appeal from the District Court for Douglas County: 
JAMES M. Murphy, Judge. Affirmed. 


Paul E. Watts, Gerald E. Moran, Robert C. Sigler, 
Julianne M. Dunn, and Lyn L. Wallin, for appellant. 


Paul L. Douglas, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Rist, District Judge. 


Bos.LauGH, J. 
The defendant was convicted of possession of 
heroin with intent to distribute and sentenced to im- 
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prisonment for 3 to 10 years. He has appealed and 
contends the trial court erred in overruling his 
motions in limine and to suppress. He further con- 
tends his motion for a mistrial should have been sus- 
tained; the evidence was not sufficient to sustain his 
conviction; his arrest during the trial resulted in a 
denial of due process; and the sentence imposed was 
excessive. 

The record shows that the defendant, while under 
police surveillance, was observed leaving his apart- 
ment at 4821 North 66th Street in Omaha, Nebraska, 
at approximately 10:15 p.m., on December 7, 1977. 
The defendant and another black man entered a tan 
Oldsmobile with Illinois license plates and drove 
away from the parking lot. The officers conducting 
the surveillance reported that the defendant had left 
his apartment. 

At approximately 11 p.m., the defendant arrived 
at the residence of Randy Perry at 4013 Charles 
Street in Omaha, Nebraska, where a search was 
underway. After the defendant and his companion, 
Lawrence Hickman, had entered the Perry 
residence, they were stopped by the officers present 
and searched. A package of heroin was found in the 
coat pocket of Hickman. Both the defendant and 
Hickman were arrested and the officer in charge or- 
dered that a search warrant be obtained to search 
the defendant’s apartment. 

A search warrant was obtained upon the basis of 
an affidavit containing the following allegations: 
“On Wednesday 7 December 77 Omaha Police 
Officer Bernard Venditte received information from 
a person who Officer Bernard Venditte knows to be a 
reliable informant and who has given Omaha Ne- 
braska Police Officers information in the past that 
has been checked and found to be true and accurate, 
regarding to heroin and heroin sales. This reliable 
informant further stated that Allan James GREEN 
aka: ‘PUNCHY’ has in the past made deliveries of 
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heroin to a Randy PERRY who resides at 4013 Charles 
Street Omaha Douglas County Nebraska and others 
not known to this reliable informant . . . Omaha 
Police Vice/Narcotics Officers have kept a con- 
tinuing investigation in regards to heroin trafficing 
by Allan James GREEN aka: ‘PUNCHY’. This in- 
vestigation began at approximately 30 Aug. 77 and 
has continued through the present 7 December 77. 
During this investigation Omaha Police Officers 
have received information from two other separate 
reliable informants one who has given Officers infor- 
mation that has been checked and found to be true 
and accurate; and the other who has given informa- 
tion that has also been found to be true and accurate 
and who has also made a controlled narcotic pur- 
chase for Omaha Police Officer Patricia A. Swaney. 
The above two informants have also stated to offi- 
cers that Allan James GREEN aka: ‘PUNCHY’ has 
been supplying heroin to Randy PERRY and that on 
several occasions when GREEN delivers heroin 
drives a blue ’75 VW. Both Officer P. Swaney and 
Lt. Bernard Venditte have received information 
from the above informants that GREEN has resently 
(sic) (within the past 72 hours) been in possession of 
a large quantity of heroin, and is still in possession 
of a large quantity of heroin. 

“Lt. Bernard Venditte has also _ received 
information from his reliable informant that Allan 
James GREEN aka: ‘PUNCHY’ is making sales of 
heroin from his residence of 4821 No. 66th Street Apt. 
#141 Omaha Douglas County Nebraska. 

‘“‘All of the above reliable informants have knowl- 
edge of what heroin and other drugs look like and 
how these drugs and narcotics are packaged for 
street sales from their previous street experience. 

‘During this narcotic investigation of Allan James 
GREEN aka: ‘PUNCHY’ Officers of the Vice/Nar- 
cotics Unit specifically Lt. Bernard Vendiite and Of- 
ficer Patricia A. Swaney & a Paul Wade kept each 
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other aware of information supplied by their inform- 
ants. 

‘“‘Due to the foregoing, these affiants believe that 
concealed on the premises of 4821 No. 66th Street 
apt. #141 located in Omaha Douglas County 
Nebraska a quantity of heroin and instruments used 
for the administering of heroin. . . 

‘“‘*QOn Wednesday 7 December 77 at 2215 hours 
Officer R. Swiercek observed Allan James GREEN 
aka: PUNCHY and another party leave 4821 North 
66th Street. These subjects were later stopped and 
searched and Lt. Bernard Venditte advised these 
affiants that a quanity (sic) of heroin was found. . .’’ 

The defendant’s apartment was searched and a 
packet containing 1/3 ounce of heroin was found to- 
gether with instruments, equipment, and supplies 
suitable for use in preparing heroin for street sale. 
The equipment included a fruit bowl, plastic bottles, 
and a coffee blender, all of which contained traces of 
heroin. Other equipment included a gram scale 
with a trace of a cutting agent on the tray; 2 playing 
cards; and a mortar and pestle. The supplies 
included a plastic bag of Dormin and a plastic bag of 
lactose, both of which are cutting agents; five small 
pieces of tinfoil and three boxes of Reynolds Wrap; a 
box of Baggies; and three boxes of sandwich stor- 
age bags. The officers also found $1,770 in cash in 
the pocket of a leather jacket. 

The State’s theory of the case was that Hickman 
was a courier or ‘‘mule’’ used by the defendant to 
transport or deliver heroin to the Perry residence. 
The other evidence discovered by the search of the 
defendant’s residence supported the inference that 
the defendant was engaged in the business of 
packaging and distributing heroin. The evidénce, 
although in part circumstantial, was substantial and 
was sufficient to sustain the conviction. 

The defendant contends his motion to suppress 
relating to the search warrant should have been sus- 
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tained because the State had no direct evidence that 
Hickman had been at the defendant’s apartment and 
was the man who was with the defendant when the 
defendant left his apartment. 

The affidavit upon which the search warrant was 
obtained alleged the defendant and another party 
were observed leaving 4821 North 66th Street and 
that: ‘‘These subjects were later stopped and 
searched and Lt. Bernard Venditte advised these 
affiants that a quantity of heroin was found.”’ 
Although there was no direct evidence that 
Hickman was the ‘‘party’’ observed leaving 4821 
North 66th Street, that was a permissible inference 
from the facts known to the officer. Without regard 
to that matter, an affidavit is sufficient if it. will 
support the issuance of a warrant after any inac- 
curate statements in the affidavit are disregarded. 
See, State v. Iowa Dist. Ct. In and For Johnson Cty., 
247 N. W. 2d 241; United States v. Marihart, 492 F. 2d 
897 (1974). Under this rule the affidavit was clearly 
sufficient to support the issuance of the warrant. 

The second motion to suppress related to 
statements made by the defendant while in custody. 
The evidence of the State was that the defendant 
was fully advised of his rights as required by 
Miranda v. Arizona, 384 U. S. 436, 86 S. Ct. 1602, 16 L. 
Ed. 2d 694, prior to interrogation. At the suppres- 
sion hearing the defendant testified that he was not 
advised of his rights prior to interrogation, but at the 
trial he testified: ‘‘Q. Okay. Now, they advised you 
of your rights at least three times that there’s paper- 
work on. And every time you admitted that you’d 
talk to them and so forth, did you not? A. Yes, sir. 
Q. You answered all the questions. You said you 
didn’t want a lawyer, and you had nothing to hide; 
isn’t that right? A. Yes, sir. I thought I didn’t need 
a lawyer.’’ The resolution of conflicting testimony 
as to the voluntariness of a confession is for the trial 
court and jury. State v. Temple, 192 Neb. 442, 222 N. 
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W. 2d 356. See, also, State v. Thompson, 198 Neb. 48, 
251 N. W. 2d 387; State v. Prim, ante p. 279, 267 N. W. 
2d 198. Both motions to suppress were properly 
overruled. 

The motion in limine related to the discovery of 
the heroin in the possession of Hickman when he and 
the defendant arrived at the Perry residence and the 
discovery of the items found in the search of the de- 
fendant’s apartment. This evidence was admissible 
as a part of the State’s case and the motion was 
properly overruled. 

During the recross-examination of Officer Sieh the 
following occurred: ‘‘Q. On Hickman now, you say 
you had a conversation with — with the defendant, 
and he said that Hickman was in the apartment? 
The defendant, I’m talking about. A. Maybe I 
misunderstood. It’s Hickman that said that he had 
been there. MR. WATTS: Oh, I see. Move to 
strike that, Your Honor, as not responsive. THE 
COURT: The motion is sustained. The answer in 
regard to what Hickman said is stricken. The jury 
is instructed to disregard it. MR. WATTS: And 
I’m — I’m going to move for a mistrial. That’s the 
— You know, the whole claim is that Hickman was 
never there in this trial, and now he — he gets non- 
responsive to the question. THE COURT: The 
motion is denied.”’ 

On redirect-examination the witness, Officer Sieh, 
had testified that the defendant had said ‘‘something 
about Lawrence Hickman being there in the apart- 
ment, that he had came up that day.’”’ Apparently 
this was a mistake and the officer wished to correct 
his testimony during recross-examination. The 
answer which was objected to was not responsive. 
The defendant’s motion to strike was sustained and 
the jury instructed to disregard the answer. Under 
the circumstances this was sufficient to cure the 
error and the motion for a mistrial was properly 
overruled. 
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The defendant was released on bond during the 
trial which commenced on April 10, 1978. During 
that evening while the defendant was on his way 
home, he was stopped and arrested. The record is 
not entirely clear but, apparently, he was charged 
with possession of marijuana and held overnight in 
the jail. He testified the next day, in support of 
motions to dismiss and for a mistrial, that he had 
been subjected to some physical abuse and had been 
questioned about the trial as to who his witnesses 
would be, and what strategy his lawyer would use. 
The trial court found that the defendant’s rights so 
far as the trial was concerned had not been jeopard- 
ized and overruled both motions. 

We think the rulings were correct. While 
harrassment of the defendant and interference with 
a trial can not be tolerated, the record here fully 
supports the rulings of the trial court. Although the 
defendant may have some right to relief because of 
the alleged conduct of the police, the trial court was 
not required to dismiss the prosecution or grant a 
mistrial because of the incident. 

The defendant is 26 years of age. He was placed 
on probation in 1971 in Chicago, Illinois, for criminal 
damage to property. Apparently he violated that 
probation in 1972. In 1975 he was sentenced to a 
term of 1 to 3 years imprisonment for uttering a 
forged instrument. In 1976 he was placed on 2 years 
probation on a federal charge of conspiracy to 
possess and utter counterfeit bills. In view of the 
nature of the charge and the defendant’s past 
record, the sentence imposed in this case was not 
excessive. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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JAMES R. WHEELOCK, APPELLEE, V. OPAL HEATH, 
ET AL., APPELLANTS. 
MANNING OO RANCHES, INC., APPELLEE, V. OPAL HEATH 
ET AL., APPELLANTS. 
272 N. W. 2d 768 


Filed December 13, 1978. Nos. 42118, 42119. 


1. Statutes: Intent. A legislative act will operate only prospectively 
and not retrospectively unless the legislative intent and purpose 
that it should operate retrospectively is clearly disclosed. 

2. Property: Mineral Estates: Intent. For abandonment of min- 
eral interests in realty to occur there must be both a relinquish- 
ment of possession or nonuser of the right granted together with 
the intention to abandon. 

3. Property: Mineral Estates. When by appropriate conveyance the 
mineral estate in lands is severed from the surface, separate and 
distinct estates are thereby created which are held by separate 
and distinct title, and each is a freehold estate of inheritance, sub- 
ject to the laws of descent, devise, and conveyance. 

4. Property: Mineral Estates: Due Process. Mineral interests in 
land are subject to the protection of the due process clause. 

5. Property: Mineral Estates. The removal of minerals, whether 

held in solution upon the land or resting in the soil or subsurface, 

is the removal of a component part of the real estate itself. The 
severance changes the character of the property, but it remains 
real estate until detached. 

: When a mineral interest is conveyed, unless the 

instrument provides otherwise, an estate in fee simple in land or a 

corporeal hereditament is created. 


Appeals from the District Court for Grant County: 
RoBERT R. Moran, Judge. Reversed and remanded 
with directions. 


Martin, Mattoon & Matzke, for appellants. 


Reddish, Curtiss & Moravek, and Thomas A. Dan- 
ehey, for appellees Wheelock and Manning OO 
Ranches, Inc. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRopKEY, and Whiter, JJ., and 
Kuns, Retired District Judge. 
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SPENCER, C. J., PRO TEM. 

These actions are brought under sections 57-228 
through 57-231, R. R. 8S. 1948, to extinguish the sev- 
ered mineral interests owned of record by the defend- 
ants, and to vest the title to them in the plaintiffs. 
The trial court canceled the interests and vested ti- 
tle in plaintiffs. The question presented is the con- 
Stitutionality of the act as retroactively applied 
against these defendants. We reverse. 

The statutory provisions pertinent herein, all of 
which became effective in 1967, are as follows: 

Section 57-228, R. R. 8. 1943: ‘‘Any owner or own- 
ers of the surface of real estate from which a min- 
eral interest has been severed, on behalf of himself 
and any other owners of such interest in the surface, 
may sue in equity in the county where such real 
estate, or some part thereof, is located, praying for 
the termination and extinguishment of such severed 
mineral interest and cancellation of the same of rec- 
ord, naming as parties defendant therein all persons 
having or appearing to have any interest in such 
severed mineral interest, and if such parties 
defendant are not known and cannot be ascertained, 
they may be proceeded against as unknown defend- 
ants under the provisions of Chapter 25, article 3.”’ 

Section 57-229, R. R. S. 1948: ‘‘A severed mineral 
interest shall be abandoned unless the record owner 
of such mineral interest has within the twenty-three 
years immediately prior to the filing of the action 
provided for in sections 57-228 to 57-231, exercised 
publicly the right of ownership by (1) acquiring, 
selling, leasing, pooling, utilizing, mortgaging, 
encumbering, or transferring such interest or any 
part thereof by an instrument which is properly re- 
corded in the county where the land from which such 
interest was severed is located; or (2) drilling or 
mining for, removing, producing, or withdrawing 
minerals from under the lands or using the geologi- 
cal formations, or spaces or cavities below the 
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surface of the lands for any purpose consistent with 
the rights conveyed or reserved in the deed or other 
instrument which creates the severed mineral in- 
terest; or (3) recording a verified claim of interest 
in the county where the lands from which such in- 
terest is severed are located. Such a claim of inter- 
est shall describe the land and the nature of the in- 
terest claimed, shall properly identify the deed or 
other instrument under which the interest is 
claimed, shall give the name and address of the per- 
son or persons claiming the interest, and shall state 
that such person or persons claim the interest and 
do not intend to abandon the same. The interest of 
any such owner shall be extended for a period of 
twenty-three years from the date of any such acts; 
Provided, that the provisions of this section shall not 
apply to mineral interests of which the State of 
Nebraska or any of its political subdivisions is the 
record owner.”’ 

Section 57-230, R. R. S. 1943: ‘‘If the court shall 
find that the severed mineral interest has been 
abandoned, it shall enter judgment terminating and 
extinguishing it, canceling it of record, and vesting 
the title thereto in the owner or owners of the 
interest in the surface from which it was originally 
severed in the proportions in which they own such 
interest in the surface.’’ 

Section 57-231, R. R. S. 1943: ‘‘In any action filed 
within two years after October 23, 1967, the owner of 
a severed mineral interest may enter his appear- 
ance and assert his interest therein, and he shall be 
deemed thereby to have timely and publicly exer- 
cised his right of ownership.”’ 

The parties stipulated that case No. 42118 and case 
No. 42119 should be consolidated for the purpose of 
submitting briefs and for oral argument. The only 
basic difference between the two cases is the real es- 
tate involved. 

On May 29, 1950, George S. Manning, for valuable 
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consideration, executed and delivered a mineral 
deed to R. W. Slemaker, conveying an undivided 
one-half interest in and to all oil, gas, and minerals 
that may be produced from over 3,000 acres of land 
in Grant County, Nebraska. Said mineral deed 
warranted the title of said mineral estate forever to 
the grantee, his heirs, successors, executors, person- 
al representatives, and assigns. 

R. W. Slemaker and wife for valuable considera- 
tion executed and delivered mineral deeds for frac- 
tional interests to the respective defendants herein, 
conveying undivided interests in and to all oil, gas, 
and minerals that may be produced from said land. 
Said mineral deed warranted the title to said miner- 
al estates. 

The plaintiffs, appellees herein, James R. Whee- 
lock and Manning OO Ranches, Inc., subsequently 
acquired title to the surface and one-half of the oil, 
gas, and minerals in different tracts of real estate 
through mense conveyances of record from the orig- 
inal grantor, George 8. Manning. The appellees, 
successors in interest to the original grantor, have 
now brought these actions to terminate and extin- 
guish the mineral interests owned by the defendants- 
appellants. 

There is no factual dispute in the cases. Plain- 
tiffs are the surface owners of the real estate in- 
volved and they also own an undivided one-half in- 
terest in all the oil, gas, and other minerals under- 
lying their respective tracts of land. Defendants ac- 
quired their mineral interests more than 23 years 
prior to the filing of the actions and had not taken 
any of the steps required by section 57-229, R. R. S. 
1943, to preserve their interests. 

We first meet the question as to whether the act 
was intended to apply retrospectively. A legislative 
act will operate only prospectively and not retro- 
spectively, unless the legislative intent and purpose 
that it should operate retrospectively is clearly dis- 
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‘closed. Retired City Civ. Emp. Club of Omaha v. 
City of Omaha Emp. Sys., 199 Neb. 507, 260 N. W. 2d 
472 (1977). It is obvious the Nebraska act was clear- 
ly intended to apply retrospectively, because it al- 
lows actions to be filed immediately after its effect- 
ive date. Section 57-231, R. R. S. 1948, provides: 
“In any action filed within two years after October 
23, 1967 * * *.’’ The act became effective October 23, 
1967. 

In considering the constitutionality of the retro- 
spective application of the act, it is necessary to de- 
fine the nature of the title to a severed mineral in- 
terest. As stated by E. Kuntz in Old and New 
Solutions to the Problem of the Outstanding Unde- 
veloped Mineral Interest, 22 Oil & Gas Inst. 81, 97 
(1971): ‘‘The concept (of abandonment in the stat- 
utes of Illinois, Michigan, and Nebraska) is 
necessarily predicated upon an assumption by the 
legislature that the nature of the title is such that it 
is capable of being abandoned. Whether or not this 
assumption is a valid one must be determined by the 
judicial process. Such determination, in turn, will 
require an appraisal or reappraisal of the basic 
theory of ownership adopted in the state and an ap- 
praisal or reappraisal of the basic legal principles 
regarding abandonment of title to real property.”’ 

In Farmers Canal Co. v. Frank, 72 Neb. 136, 100 N. 
W. 286 (1904), the rule is stated that for abandon- 
ment to occur there must be both a relinquishment 
of possession or nonuser of the right granted 
together with the intention to abandon. It is further 
stated in that opinion that mere absence from and 
nonuser of the property do not provide an intention 
to abandon, although conduct of that kind may con- 
tinue unexplained for such length of time as not to be 
consistent with any other hypothesis. The statute, 
in effect, provides that failure to publicly exercise 
the right of ownership to a severed mineral interest 
for a period of 23 years conclusively establishes the 
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intention to abandon. At common law, legal title to 
land could not be lost by abandonment. See Tate v. 
Biggs, 89 Neb. 195, 1830 N. W. 1053 (1911). 

The general rule is stated in 54 Am. Jur. 2d, Mines 
and Minerals, § 116, p. 298, as follows: ‘‘When by 
appropriate conveyance the mineral estate in lands 
is severed from the surface, separate and distinct 
estates are thereby created which are held by sep- 
arate and distinct titles, and each is a freehold 
estate of inheritance subject to the laws of descent, 
devise, and conveyance. The owners of the two es- 
tates do not become tenants in common, although, of 
course, the conveyance may be so worded as to con- 
stitute the purchasers of either estate such tenants. 

‘‘A grantee of the minerals underlying the land be- 
comes the owner of them; his interest is not a mere 
mining privilege. The minerals thus severed 
become a separate corporeal hereditament. Their 
ownership is attended with all the attributes and in- 
cidents peculiar to ownership of land, and they may 
be embraced in the terms ‘land’ or ‘real property’ in 
a subsequent conveyance.”’ 

There are numerous indications under Nebraska 
law that mineral interests are vested property 
rights. In Pfeifer v. Ableidinger, 166 Neb. 464, 89 N. 
W. 2d 568 (1958), and in Stoller v. State, 171 Neb. 93, 
105 N. W. 2d 852 (1960), this court held that mineral 
interests in land are subject to the protection of the 
due process clause. Section 77-103, R. R. 8S. 1943, 
provides, so far as material herein: ‘‘The terms 
real property, real estate and lands shall include 
* * * minerals * * * mineral springs and wells, oil 
and gas wells, * * *.”’. In Fawn Lake Ranch Co. v. 
Cumbow, 102 Neb. 288, 167 N. W. 75 (1918), this court 
said: ‘‘The removal of minerals, whether held in 
solution upon the land or resting in the soil and sub- 
surface, is the removal of a component part of the 
real estate itself. The severance changes the char- 
acter of the property, but it remains real estate until 
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detached.’’ See, also, Conway v. County of Adams, 
172 Neb. 94, 108 N. W. 2d 637 (1961). Under section 
25-2170, R. R. S. 1948, mineral interests are subject 
to partition. 

In Elrod v. Heirs, Devisees, etc., 156 Neb. 269, 55 
N. W. 2d 673 (1952), Hattie Gifford conveyed a sec- 
tion of land ‘‘subject to and reserving to the grantor 
herein personally an undivided one-half (14) interest 
in and to all gas, oil or other minerals in on or under 
said land herein conveyed.’’ The appellants 
claimed that the reservation of the mineral estate 
was personal to the grantor and created only a life 
estate which terminated at grantor’s death. This 
court in that case held ‘‘The conclusion is inescap- 
able that Hattie Gifford by the terms of her deed to 
appellants retained a fee simple estate in one-half of 
the gas, oil, and other minerals in the land con- 
veyed.’’ It may be argued, however, that this case 
is not dispositive since the term ‘‘fee simple’’ mere- 
ly indicated that the grantor retained an estate of in- 
heritance rather than indicating the possessory or 
corporeal nature of the interest. We incline to the 
view, however, that when a mineral interest is con- 
veyed, unless the instrument provides otherwise, an 
estate in fee simple in land or a corporeal heredita- 
ment is created. 

In Comment, Abandonment of Mineral Rights, 21 
Stanford L. Rev. 1227 (1969), itis stated: ‘‘Interests 
in land, or hereditaments, have long been 
categorized by the common law for certain purposes 
as either ‘corporeal’ or ‘incorporeal.’ For example, 
fee-simple ownership of a plot of land is considered 
ownership of a corporeal hereditament; the owner is 
deemed to ‘own’ a corporeal substance — the land. 
On the other hand, an easement is an example of an 
incorporeal hereditament. The holder of an 
ease:nent does not ‘own’ any tangible substance; 
rather, he ‘owns’ the right to use portions of anoth- 
er’s land for passage. * * * 
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‘‘While incorporeal hereditaments, such as ease- 
ments, licenses, mining claims, and franchises, 
have uniformly been held subject to abandonment, a 
firmly established common law rule provides that a 
corporeal interest in land cannot be abandoned. Un- 
derlying this rule is the seldom-articulated but 
ancient policy disfavoring voids or gaps in the chain 
of title to land.”’ 

In Fawn Lake Ranch Co. v. Cumbow, supra, this 

court said: ‘‘In Williamson v. Jones, 39 W. Va. 231, 
257, 25 L. R. A. 222, upon the question whether min- 
eral oil in place is part of the realty, it was held that 
it was, and that its removal constituted waste, the 
court saying: 
‘* “The courts of the state of Pennsylvania have had 
many cases, some involving property rights of great 
value, in which the point arose, and have examined 
the question thoroughly, considered it with great 
care with reference to its being property where it is 
found, and its character and nature as property in 
general. ‘‘Oil is a mineral, and, being a mineral, is 
part of the realty. Funk v. Haldeman, 53 Pa. St. 229. 
In this it is like coal or any other natural product 
which in situ forms part of the land. It may be- 
come, by severance, personalty, or there may be a 
right to use or take it, originating in custom or pre- 
scription, as the right of a life tenant to work open 
mines, or to use timber for repairing buildings or 
fences on a farm, or for fire-bote. Nevertheless, 
whenever conveyance is made of it, whether that 
conveyance be called a lease or deed, it is, in effect, 
the grant of a part of the corpus of the estate, and 
not of a mere incorporeal right. Not infrequently 
the oil forms by far the most valuable part of the es- 
tate.’’ ,9F 

Appellees direct our attention to Hiddleston v. Ne- 
braska Jewish Education Soc., 186 Neb. 786, 186 N. 
W. 2d 904 (1971), in which we held: ‘‘Constitution- 
ality of a retroactive statute under the contract and 
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due process clauses of the United States and the Ne- 
braska Constitutions generally depends upon reason- 
ableness. Relevant factors are the nature and 
strength of the public interest, the extent of modi- 
fication of the asserted preenactment right, and the 
nature of the right altered by statute.’’ In that case 
the extinguishment of possibilities of reverter after 
30 years was held to be constitutional even though 
the statute operated retrospectively. The court 
there stated: ‘‘The value of possibilities of 
reverters as a class has been slight.’’ 

There is a vast difference between possibilities of 
reverter and the outright severance of a mineral 
interest for a consideration. It cannot be said that 
the value of mineral interests as a class has been 
slight. As suggested before, in the quotation from 
Fawn Lake Ranch Co. v. Cumbow, supra, the 
mineral interest may form the most valuable part of 
the land. 

To date, the exact question involved herein has 
been considered by only one intermediate appellate 
court. In Bickel v. Fairchild, 83 Mich. App. 467, 268 
N. W. 2d 881 (1978), the Michigan Dormant Mineral 
Act was declared unconstitutional. The act pro- 
vided that a severed oil and gas interest would be 
deemed abandoned unless during any 20-year period 
the holder of the interest had secured a drilling 
permit, produced oil or gas, transferred the interest, 
used the property for underground gas storage, or 
recorded a notice of interest. A 3-year grace period 
was provided by the act, which became effective in 
1963, for persons to record notice to preserve their 
interest. 

The observations of that court are pertinent 
herein: ‘‘We agree with appellants that in our en- 
ergy short and energy conscious generation, the leg- 
islative act has a real public purpose -- to encour- 
age exploration and drilling of new gas and oil wells. 
Some oil and gas rights, with the passage of time, 


844 NEBRASKA REPORTS [VoL. 201 
Wheelock & Manning OO Ranches, Inc. v. Heath 


have become fractionalized and distributed among 
numerous owners, many who are no longer locatable 
and perhaps even deceased. No oil company will 
spend the time and expense of tracing all the pos- 
sible owners down in order to do expensive explora- 
tory drilling with no guarantee of favorable results. 

‘‘On the other hand, the gas and oil interest hold- 
ers have a property right given them by private pub- 
licly recorded contracts. These rights are subject to 
being sold, mortgaged, leased, devised or inherited 
just as the surface rights are. Whose rights are par- 
amount, the state’s or the individual’s?”’ 

Appellees refer to a Virginia case, Love v. Lynch- 
burg National Bank & Trust Co., 205 Va. 860, 140 S. 
E. 2d 650 (1965), as supporting their position. It is 
true, in that case a statute extinguishing mineral] in- 
terests was held to be constitutional. That case, 
however, is distinguishable. There, the statute 
merely created a presumption there were no miner- 
als in the land if the claim was not exercised for 35 
years. Further, the interest holder was permitted 6 
months after being sued to discover minerals. The 
Virginia court determined the statute did not 
operate to divest any property rights. It merely 
provided a rule of evidence. If there were no min- 
erals, there could be no mineral interest. The court 
also held the statute did not constitute special legis- 
lation, stating: ‘‘The legislation is general and im- 
partial in its operation on all persons and land sim- 
ilarly situated.”’ 

In the case before us, the statute deprives known 
property owners of their subsurface rights without 
notice, hearing, or compensation. The statute was 
passed in 1967. It declared the mineral rights shall 
have been abandoned unless the record owner had 
publicly exercised ownership rights, as defined in 
the statute, within 23 years immediately prior to the 
filing of an action to cancel the severed mineral in- 
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terest of record. No notice of any nature was given 
to the record owner of a mineral interest. 

A limited statute of limitations was provided. In 
any action filed within 2 years after October 23, 1967, 
the owner of a severed mineral interest could enter 
an appearance and assert his interest. He would 
then be deemed to have timely and publicly exer- 
cised his right of ownership. In other words, the 
record title owners were required within 2 years 
from October 23, 1967, to take some affirmative 
action or lose their property. In all actions filed 
after October 23, 1969, if no affirmative action had 
been taken within 23 years, the severed interest is to 
be considered abandoned. The owner does not have 
any remedy. The statute, insofar as it attempts to 
operate retroactively, is unconstitutional as 
violative of the due process and contract clauses of 
the United States and the Nebraska Constitutions. 

The judgment of the District Court is reversed and 
the cause remanded with directions to find sections 
57-228, 57-229, 57-230, and 57-231, R. R. S. 1943, un- 
constitutional insofar as those statutes may be 
interpreted to be retroactive in their operation. 

REVERSED AND REMANDED WITH 
DIRECTIONS. 


MONAHAN CATTLE COMPANY, A NEBRASKA CORPORATION, 
APPELLEE, V. LEO GOODWIN ET AL., APPELLANTS. 
272 N. W. 2d 774 
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Heard before SPENCER, C. J., PRo TeEM., BOSLAUGH, 
McCown, CuiInTON, BrRoDKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., PRo TEM. 

This action is brought under sections 57-228 through 
57-231, R. R. S. 1943, to extinguish the severed 
mineral interests owned of record by the defendants, 
and to vest the title to them in the plaintiff. The 
question presented is the constitutionality of these 
statutes as retroactively applied against these de- 
fendants. The trial court canceled the interest and 
vested title in the plaintiff. We reverse. 

The issues involved herein are identical to those in 
Wheelock and Manning OO Ranches, Inc. v. Heath, 
Nos. 42118 and 42119, ante p. 835, 272 N. W. 2d 768 
(1978). This case is therefore controlled by our deci- 
sion therein that sections 57-228, 57-229, 57-230, and 
57-231, R. R. S. 1943, are unconstitutional insofar as 
those statutes may be interpreted to be retroactive 
in their operation. 

The judgment of the District Court is reversed and 
the cause is remanded for the reasons stated. 

REVERSED AND REMANDED. 
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force and effect as a jury verdict in a civil case and 
will not be set aside on appeal unless clearly wrong. 
Smith v. University of Nebraska Medical Center ...... 
Attorney’s fees are not allowable for services on appeal 
in a compensation case where the appeal is instituted 
by the employee. Smith v. University of Nebraska 
Medical Center ......... cece eect cece eee eet e et eennes 
Benefit Regulation No. 8 promulgated by the Com- 
missioner of Labor is invalid insofar as it requires 
that a claimant’s notice of appeal when given by mail 
be actually received within 10 days after mailing of the 
notice of the deputy’s determination. Parson v. Chizek 
A notice of appeal filed pursuant to section 48-634, R. R. 
S. 1943, which is properly addressed and to which suf- 
ficient postage has been affixed, shall be valid if it is 
deposited in the United States mail within 10 days 
after the mailing of the notice of the deputy’s deter- 
mination. Parson v. Chizek ........... 0 css seeeeeee eee 
This court will not disturb an order of the Public Serv- 
ice Commission unless its order is illegal, arbitrary, 
capricious, or unreasonable. Gentry Real Estate Co. 
v. King’s Limousine Service, Inc. ....................5 
Where the fitness of an applicant is an issue and evi- 
dence both affirmative and negative in nature is pre- 
sented, this court will not substitute its judgment for 
that of the commission if the order of the commission 
is supported by competent evidence. Gentry Real Es- 
tate Co. v. King’s Limousine Service, Inc. ............. 
The right of appeal in this state is clearly statutory and 
unless the statute provides for an appeal from the de- 
cision of a quasi-judicial tribunal, such right does not 
exist. Gretna Public School v. State Board of Educa- 


Section 84-917, R. R. S. 1948, does not provide a right 
of appeal from a declaratory ruling of an administra- 
tive agency pursuant to section 84-912, R. R. S. 1943. 
Gretna Public School v. State Board of Education ..... 
Where there has been an appeal to the District Court 
in a misdemeanor case, a motion for new trial must 
be filed in the District Court if there is to be a review 
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in this court of errors of law occurring at the trial or the 
sufficiency of the evidence. State v. Hayen........... 
This court will not interfere on appeal with a conviction 
based upon evidence unless it is so lacking in probative 
force that the court can say as a matter of law that it 
is insufficient to support a verdict of guilt beyond a 
reasonable doubt. State v.Sommers.................: 
In testing the sufficiency of evidence to support find- 
ings of fact made by the Nebraska Workmen’s Compen- 
sation Court after rehearing, the evidence must be con- 
sidered in the light most favorable to the successful 
party. Newbanks v. Foursome Package & Bar, Inc. .. 


Appropriation of Public Money. 


1. 


A lease agreement between the state and a municipal 
corporation with annual rental periods does not violate 
Article XIII, section 1, of the Constitution, where the 
liability of the state is conditioned upon a legislative 
appropriation having been made before each rental 
period begins. Ruge v. State .............. 0. eee eae 
Section 77-2602, R. R. S. 1943, does not appropriate 
revenue placed in the Downtown Education Center and 
Office Rental Fund and revenue placed in that fund 
may not be expended without a specific legislative 
appropriation from that fund. Ruge v. State.......... 


Appurtenances. 


Arrest. 


1. 


1. 


Whether an article annexed to the real estate has be- 
come a part thereof is a mixed question of law and 
fact. In determining this question, the following tests, 
while not all inclusive, have received general approval, 
viz: (1) Actual annexation to the realty, or something 
appurtenant thereto; (2) appropriation to the use or 
purpose of that part of the realty with which it is con- 
cerned; and (3) the intention of the party making the 
annexation to make the article a permanent accession 
to the freehold. Cook v. Beermann ................... 
Ordinarily, the owner of the fee, by his annexation of 
personal property, renders it an accession to the land. 
Cook v. Beermann ............ 0. e eee ee eee eee 


A routine license check and its concomitant temporary 
delay of a driver does not constitute an arrest in a 
legal sense where there is nothing arbitrary or harass- 
ing present. State v. Kretchmar...................... 
When the officer became aware that the car contained 
marijuana he had probable cause to arrest the defend- 
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3. 


ant and to search the vehicle. State v. Kretchmar .... 
Ordinarily, the illegality of an arrest is not a defense to 
the crime for which the arrest was made. State v. 
WNUOSON onic eR bi 544 Ved ba Ee EA Res MOIR 


Assault and Battery. 


1. 


Proof that great bodily injury actually occurred is not 
an essential element of the crime of assault with intent 
to inflict great bodily injury. State v. Cruse........... 
Specific intent is an essential element in the crime of 
assault with intent to inflict great bodily injury, and 
proof thereof is indispensable to sustain a conviction. 
State: viv Cruse: ins ccdaw eet 0a ee ce Eee aio ve eee meee srs 
Previous acts of violence by the defendant against the 
victim of an assault may be shown for their bearing 
upon the issue of felonious intent. The trial court has 
broad discretion in determining the relevance of such 
testimony and the exercise of such discretion will be 
upheld in the absence of an abuse thereof. State v. 
CasadOS: 9.3 wiles eae ich bets elegans RON alge ees Bre 
It is not essential to a conviction for assault with intent 
to do great bodily injury that the accused should have 
intended the precise injury which followed as the result 
of the assault. It is sufficient if serious bodily harm of 
any kind was contemplated. State v. Ristau.......... 
To constitute the offense of assault with intent to do 
great bodily injury there must be an unlawful assault, 
coupled with a present ability and intent to injure, but 
no actual battery need occur. State v. Ristau......... 


Assignments. 


Attorney 


1, 


Where section 44-371, R. R. 8S. 1943, is not applicable, an 
oral assignment or pledge of a life insurance policy 
by the named beneficiary, after the death of the in- 
sured, to secure a debt or obligation of the beneficiary, 
accompanied by delivery of the policy, constitutes a 
pledge entitling the pledgee to an equitable lien upon 
the proceeds of the policy. Albracht v. Prudential Ins. 
COs. bite cae eee b5% tnatest Sacciantle acu Wie ewial Gila pee cea 


and Client. 
A client has the power to discharge his or her attorney 
without cause at any time, but remains liable for the 
reasonable value of the services rendered. Scudder v. 
FA ie Nitta COR GGR BA. che SEN TAG AIRE SA NOMS Ale 
A lawyer is required to exercise independent profes- 
sional judgment on behalf of a client and should rep- 
resent a client zealously within the bounds of the law. 


857 


308 


584 


533 


533 


726 


784 


784 


249 


107 


858 


INDEX [VoL. 201 


State ex rel. Nebraska State Bar Assn. v. Gobel....... 
Effectiveness of counsel in the representation of a de- 
fendant in a criminal case is measured by compari- 
son with the standard of performance which should be 
expected from a lawyer with ordinary training and 
skill in the criminal law in his area. State v. Hawk- 
TAN co ecnta thd ten. doc all Sane area eS ie wind oe Brew eaaiate wana ae 
Our present test of the effective assistance of counsel is 
that counsel perform at least as well as a lawyer with 
ordinary training and skill in the criminal law in his 
area, and that he conscientiously protect the interests 
of his clients. State v. Fowler ...................0008, 
The decision to object or not to object to evidence is a 
part of trial strategy, and due deference is given to the 
discretion of defense counsel to formulate trial tactics. 
State v.cMowler: c..3..06ciiaeeeeingd eae eae eee tev aee eee 
Trial strategy adopted by counsel without prior con- 
sultation with accused will preclude the accused from 
asserting constitutional claims. State v. Fowler...... 
The necessity of the trial court instructing the jury 
with reference to the failure of the defendant to testify 
(NJI No. 14.63) is a matter of trial strategy on the part 
of defendant’s counsel, and must be requested by him, 
or the subject of agreement between counsel and the 
court. State v. Fowler ............. cece ese ee ee eee nee 
Effectiveness of counsel is not to be judged by hind- 
sight. State v. Fowler .......... 00... cece cece eens 


Attorneys at Law. 


1. 


A lawyer is required to exercise independent profes- 
sional] judgment on behalf of a client and should rep- 
resent a client zealously within the bounds of the law. 
State ex rel. Nebraska State Bar Assn. v. Gobel....... 
A lawyer shall not present, participate in presenting, or 
threaten to present criminal charges solely to obtain 
an advantage in a civil matter. State ex rel. Nebraska 
State Bar Assn. v. Gobel ...........0.. 000 cece eee eee 


Attorney’s Fees. 


1. 


Attorney’s fees and expenses may be recovered only 
where authorized by statute or a uniform course of 
procedure. Suhr v. City of Seward .................... 
In a partition action, attorney’s fees and reasonable 
referee’s fees shall be taxed as costs in the proceedings. 
Lienemann v. Lienemann ............... 2.0.00 e eee eee 
Attorneys for the plaintiff in a partition action shall be 
entitled to all awarded fees where the shares conferred 
by the judgment, and all encumbrances acted upon by 
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Aviation. 
A person operating an airplane for spraying crops must 


Bail. 


plaintiff, are accurately pleaded in his original petition. 
Lienemann v. Lienemann ................... eee ee eeee 
Fees shall be divided among the attorneys of record 
who shall have filed pleadings upon which any of the 
findings in a judgment of partition are based. Liene- 
mann v. Lienemann ............... ccc e eee eee eee eens 
An award of attorney’s fees in a divorce action involves 
consideration of such factors as the nature of the case, 
the amount involved in the controversy, the services 
actually performed, the results obtained, the length of 
time required for preparation of the case, the skill de- 
voted to preparation and presentation of the case, the 
novelty and difficulty of the questions raised, and the 
customary charges of the bar for similar services. 
MOrris: Vs MOYTiS 55 ocdins.cfnc Ss oaceit. ood ats s Late e eee aes HS 
Whenever an employer refuses payment or when an 
employer neglects to pay compensation for 30 days af- 
ter injury, and proceedings are held before the compen- 
sation court, a reasonable attorney’s fee shall be al- 
lowed by the compensation court. Smith v. University 
of Nebraska Medical Center ....................-00005 
Attorney’s fees are not allowable for services on ap- 
peal in a compensation case where the appeal is insti- 
tuted by the employee. Smith v. University of Ne- 
braska Medical Center ................: ce eee ence eens 


use due care to perform such operations under such 
conditions and in such manner as not to cause injury to 
others. A person who negligently sprays a liquid or 
powder containing a dangerous proportion of poison in 
such a manner as to endanger the animals of another 
person in the immediate vicinity may be held liable 
for damage resulting therefrom. Mustion v. Ealy..... 


Where the execution of a sentence has been suspended 


under section 29-2301, R. R. S. 1943, and the defendant 
has been at liberty under bail, the bond may be 
continued without the consent of the surety during the 
period of suspension. State v. Hurley ................. 


Blood, Breath, and Urine Tests. 


1. 


The percentage of alcohol content of body fluids is 
relevant in a civil case when accompanied by expert 
opinion evidence of the effect thereof. Sandberg v. 
HOOBeNSEN 5 2% ote oo 6k lies ON Rt oe a EES Oe eae 
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The result of the blood test of the passenger was rele- 
vant to prove his intoxication. Intoxication would 
diminish his appreciation of danger and render him 
more likely to take greater risks than usual. Sand- 
berg v. HoogenSen ........ ccc ccc ee cece enn e teeters ene 
In order to support a conviction for the offense of drunk 
driving based solely on a chemical test, the results of 
the chemical test, when taken together with its tolerance 
for error, must equal or exceed the statutory per- 
centage. State v. Bjornsen .............. 2c eee eee eee 
Where a technician testifies that a blood alcohol test of 
a defendant yielded a reading exactly equal to ten- 
hundredths of one percent, which is the minimum per- 
centage necessary for proof of the offense of drunk 
driving, but concedes that the test is subject-to a toler- 
ance for error of five-thousandths of one percent, the 
State has not, on that testimony alone, proven the ele- 
ments of the offense beyond a reasonable doubt. State 
V.ABYOPNSON + 5.320510 cg ajaitiv bree cnet Gee wt anda Roe oa ee ewes 
Section 39-669.09, R. R. S. 1943, which provides that if 
the officer directs that the test shall be of the person’s 
blood or urine, such person may choose whether the test 
shall be of blood or urine, does not require the officer 
to notify the person of his option, and if the person 
takes one or the other of these tests, then he has waived 
his right to insist that the test to be made by the State 
be the one of his choice. State v.Sommers............ 


is in full force and effect, obtains a purchaser for real 
estate and no sale is made during the existence of the 
agreement but sale is made thereafter by the owner to 
the person produced by the agent, on substantially the 
terms that had been offered through the agent’s efforts, 
the broker is entitled to a commission for making the 
sale. Byron Reed Co., Inc. v. Majers Market Research 
Og Me vedic ee ed ak BREAE EERE LADO R Calan BeBe 


Burden of Proof. 


1. 


In a post conviction proceeding the files and records of 
the case must affirmatively establish that the prisoner 
is entitled to no relief or an evidentiary hearing must 
be granted. State v. Flye .......... occ ec eeee 
In a post conviction case the burden is upon the peti- 
tioner to show a basis for relief. State v. Flye......... 
Bald assertions of insanity, unsubstantiated by a recital 
of credible facts and unsupported by the record, are 
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10. 


11. 


12. 


wholly insufficient and justify the summary dismissal 
of a post conviction proceeding. State v. Flye......... 
A party who relies on circumstantial evidence for proof 
of causation need not exclude any other possible causes, 
but the evidence must be sufficient to fairly and rea- 
sonably justify the conclusion that a cause of action has 
been proved. Mustion v. Ealy .....................05. 
A plaintiff in a merchantability lawsuit must prove 
that the defendant deviated from the standard of mer- 
chantability and that this deviation caused the plain- 
tiff’s injury both proximately and in fact. Geiger v. 
Sweeney: 2.54 Soa bee a Rie eae es 
An award of workmen’s compensation benefits cannot 
be based alone on speculation and conjecture and if an 
inference favorable to the claimaint can only be reached 
on the basis thereof, then he cannot recover. Cama- 
rillo v. Iowa Beef Processors, Inc. ...........-.2--0e0e 
An award for permanent disability cannot be based on 
mere possibilities. Camarillo v. lowa Beef Processors, 


The State has the burden of proving by a substantial 
preponderance of the evidence that one or more of the 
excluded periods of time under subsection (4) of section 
29-1207, R. R. S. 1943, is applicable if the defendant is 
not tried within 6 months of the commencement of the 
criminal action. State v. Johnson..................... 
Where a defendant seeks the vacation of a permanent 
injunction allowed against him after a trial in a civil 
action, the burden is on him to show that the threat- 
ened injury has been certainly overcome, not that it 
possibly may be. Wasserburger v. Coffee ............. 
Where a technician testifies that a blood alcohol test 
of a defendant yielded a reading exactly equal to ten- 
hundredths of one percent, which is the minimum per- 
centage necessary for proof of the offense of drunk 
driving, but concedes that the test is subject to a toler- 
ance for error of five-thousandths of one percent, the 
State has not, on that testimony alone, proven the ele- 
ments of the offense beyond a reasonable doubt. State 
V, BIOrnsen esc so aie nee Fe ede ON Oe ren es ee 
An applicant for a certificate of public convenience and 
necessity has the burden of showing that the authority 
he seeks is required by the public convenience and 
necessity, and the determination of that issue is 
peculiarly within the discretion and expertise of the 
Public Service Commission. Gentry Real Estate Co. 
v. King’s Limousine Service, Inc. .................0005 
In an action charging motor vehicle homicide, the bur- 
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den is upon the State to prove beyond a reasonable 
doubt that the person charged operated the motor 
vehicle in violation of one or more of the statutory pro- 
visions relating to the operation of motor vehicles. 
State v. SOMMESS. 2.6 ccc ic eve sce ede doer wndeeeteeesves 
To justify a conviction on circumstantial evidence it 
is necessary that the facts and circumstances essen- 
tial to the conclusion sought must be proved by com- 
petent evidence beyond a reasonable doubt, and when 
taken together must be of such a character as to be 
consistent with each other and with the hypothesis 
sought to be established thereby, and inconsistent with 
any reasonable hypothesis of innocence. State v. Som- 
MOPS) foscs lo ew bas pea aad ete tale beasts yet 
Under the Nebraska Workmen’s Compensation Act, the 
claimant has the burden of proof to establish by a pre- 
ponderance of the evidence that an unexpected and un- 
foreseen injury was in fact caused by the employment. 
Newbanks v. Foursome Package & Bar, Inc........... 
In a workmen’s compensation case involving a myocar- 
dial infarction, where the claimant has a preexisting 
disease or condition which contributes to the injury, he 
has the burden of establishing by a preponderance of 
the evidence that exertion in his employment, in rea- 
sonable probability, contributed in some material and 
substantial degree to cause the injury. The injury is 
compensable only if the employment contribution in- 
volves an exertion greater than that of non- 
employment life. Newbanks v. Foursome Package & 


In order to prove the offense of forgery of a check, 
the State must show beyond a reasonable doubt that 
the check was signed by the defendant without the 
authorization of the party whose name was used and 
that it was forged with intent to defraud. State v. 
iA flim 23.2 eaihye ees wans ard etialie Qi see Rakes goes Bak 


Breaking is an essential element of the crime of bur- 


glary; any physical force, however slight, in making 
any entry is sufficient to constitute a breaking. State 
V. Crispell .24.oc0scgihe se aihia ase estate teh warateswun 


A lawyer is required to exercise independent profes- 
sional judgment on behalf of a client and should rep- 
resent a client zealously within the bounds of the law. 
State ex rel. Nebraska State Bar Assn. v. Gobel ....... 
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A lawyer shall not present, participate in presenting, or 
threaten to present criminal charges solely to obtain an 
advantage in a civil matter. State ex rel. Nebraska 
State Bar Assn. v. Gobel ........ 22.0... cece eee eee 


Certificate of Title Act. 


1. 


Under section 60-110, R. R. S. 1943, the practice of filing 
and recording chattel mortgages on motor vehicles has 
been eliminated, and under that section security in- 
terests must be noted on the certificate of title itself. 
Cushman Sales & Service of Nebraska, Inc. v. Muir- 
Oa 5.5 ios ca eth siore onde oe va eae eae Hite oe tase b Beauties 
There is no legal requirement that a lien be noted ona 
certificate of title purportedly covering property not 
subject to the Certificate of Title Act, sections 60-101 to 
60-117, R. R. 8. 1943, even though a certificate of title 
for such property has been issued. Cushman Sales & 
Service of Nebraska, Inc. v. Muirhead ................ 
The statutory provisions for recording chattel mort- 
gages in effect prior to the adoption of the Uniform 
Commercial Code were specifically repealed by that 
act. See Laws 1963, c. 544, art. 10, § 10-102, p. 1943. 
Cushman Sales & Service of Nebraska, Inc. v. Muir- 
FRE UG ose sisese elaretataras bud Stave ore: 4 cy Phend cddevereid ovaya ven giastahua ea yileavnrelens 


Child Support. 


1. 


Where a divorce decree provides for the payment of 
stipulated sums monthly for the support of a minor 
child or children, contingent only upon a subsequent 
order of the court, such payments become vested in 
the payee as they accrue. The courts are without 
authority to reduce the amounts of such accrued pay- 
ments. Smith v. Smith ........ 0. eee ce eee 
Merry Vi Ferry iis ase eas ceed Oe wae idle a elles dec ble saidn 
This court does not have authority to reduce past-due 
installments of child support. This is not to say, how- 
ever, that it may not find in a proper case that a party 
has equitably estopped herself from collecting install- 
ments accruing after some affirmative action which 
would ordinarily terminate future installments. Smith 
VosSMlth os he scdteatet Seldst eecd 8 ot alee Bde Wa ek Soe San etre as 
The securing of the consent of the father to an adop- 
tion by another of his child is such action which by its 
nature should terminate further liability for child sup- 
port. Smith v. Smith ....... cece eee 
When dissolution of a marriage or legal separation is 
decreed, the court may include such orders in relation 
to any minor children and their maintenance as shall 
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be justified. Subsequent changes may be made by the 
court when required after notice and hearing. § 42-364, 
R.S. Supp., 1976. Pfeiffer v. Pfeiffer .............:... 
The term ‘‘when required’ is broad and indefinite, but 
does not contemplate modification at the whim of either 
a party or the court. A judgment for child support 
may be modified only upon a showing of facts or cir- 
cumstances which have occurred since the judgment 
was entered. Pfeiffer v. Pfeiffer ...................... 
Allowances for child support are not final but are sub- 
ject to modification when required, after notice and 
hearing. Morris v. Morris ...........--: cece eee eeee 
The father has the primary responsibility for child sup- 
port but the ability of the mother to support the chil- 
dren must also be considered. The trial court has the 
responsibility of adjusting the equities between the par- 
ties. Scarpino v. Scarpino ............. 0.0 cece eee eee 
In determining the amount of child support to be 
awarded, the status, character, and situation of the 
parties, and all attendant circumstances, including the 
financial position of the husband and wife, must be con- 
sidered. Scarpino v. Scarpino ............... 0.00000 ue 
The determination of custody and fixing of child sup- 
port rests in the sound discretion of the trial court, and 
in the absence of an abuse of discretion will not be dis- 
turbed on appeal. Scarpino v. Scarpino............... 
Where an award for child support is made in one 
amount for each succeeding month for more than one 
child, it will be presumed to continue in force for the 
full amount until the youngest child reaches his ma- 
jority. The proper remedy, if this be deerned unjust, 
is to seek a modification of the decree in the court 
which entered it on the basis of the changed circum- 
stances. Ferry v. Ferry .......-....cseeee eee eenn eens 
In order to rebut the presumption that an award in an 
amount for the support of more than one child con- 
tinues until the last child reaches majority or other- 
wise becomes ineligible for support, some evidence 
must exist. The burden of proof is on the moving party 
to produce such evidence. Ferry v. Ferry ............ 
Section 45-103, R. R. S. 1943, providing for interest on 
judgments from the date of rendition thereof, is ap- 
plicable to child support installments accrued prior to 
August 24,1975. Ferry v. Ferry ............ 2... eee eee 
Section 42-364.06, R. S. Supp., 1978, provides in part 
that if jurisdiction has been acquired of the employer, 
‘In fixing the amount to be withheld by the employer 
from the parent-employee’s nonexempt, disposable 
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Claims. 


earnings, the court shall determine that amount of 
earnings which, if paid over a reasonable period, would 
satisfy in full the child support arrearage existing as 
of the time of the hearing and would satisfy each child 
support obligation to come due in the future as such 
come due.”” Ferry v. Ferry ...........--- cece eee eens 


The showing of good cause that is required is analogous 


to that required by a court of equity in granting a new 
trial. Gunn v. Emerald, Inc. ....................-20055 


Condemnation. 


1. 


The burden is upon the condemner to allege and prove 
that before commencing condemnation proceedings a 
good faith attempt was made to agree with the owner 
of the land as to the damages the owner was entitled 
to receive. This requirement is in the nature of a con- 
dition precedent to the right to condemn. The require- 
ment is satisfied by proof of an offer made in good 
faith with a reasonable effort to induce the owner to 
accept it. Suhr v. City of Seward .................-055 
If there is an issue between the parties as to whether 
good faith negotiations took place before condemna- 
tion proceedings were begun, the issue should be 
tried to the court and determined as a preliminary 
matter before proceeding to trial on the matter of 
damages. Suhr v. City of Seward ...............00005, 
Moody’s Ine. v. State ....... cc cee eens 


Confessions. 


1. 


In a criminal trial a confession of guilt is not competent 
as evidence unless first shown to have been voluntarily 
made. State v. Prim .......... cee eee ec ween eee eens 
A finding of a trial court that statements or confessions 
were intelligently and voluntarily made will not be set 
aside on appeal unless the finding is clearly erroneous. 
State vicPrime 22) dice Mette wiser tare ebd 4 sherecelae te init 
The evidentiary use of a defendant’s incriminating 
statements violates due process if it is shown that the 
statements obtained are not the product of a rational 
intellect and a free will. The determination of the issue 
necessitates consideration of the totality of the cir- 
cumstances surrounding the giving of the statement or 
confession. State v. Prim ........- 0... ccc ce ee eee eee 
The resolution of conflicting testimony as to the vol- 
untariness of a confession is for the trial court and 
jury. State v. Green ........ cece eee eee n eee eens 
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Constitutional Law. 


1. 


For a question of constitutionality of a statute to be 
considered in this court it must be properly raised in 
the trial court. If it is not raised in the trial court, it 
will be considered as waived in this court. State v. 
McConnell cca di eaaead anne walnbe deha ese Soge eunic 
Article XI, section 1, Constitution of Nebraska, pro- 
hibits the deposit of funds by subdivisions of the State 
of Nebraska in mutual savings and loan associations, 
whether federal or state chartered, except those funds 
authorized under Article XV, section 17 (2), Constitu- 
tion of Nebraska. Nebraska League of S. & L. Assns. 
Vi Mathes. ccc tAag tis as eet as (ae hak ethe weno 
The evidentiary use of a defendant’s incriminating 
statements violates due process if it is shown that the 
statements obtained are not the product of a rational 
intellect and a free will. The determination of the issue 
necessitates consideration of the totality of the cir- 
cumstances surrounding the giving of the statement or 
confession. State v. Prim ......... 0... ce cee eee renee 
A lease agreement between the state and a municipal 
corporation with annual rental periods does not violate 
Article XIII, section 1, of the Constitution, where the 
liability of the state is conditioned upon a legislative 
appropriation having been made before each rental 
period begins. Ruge v. State ......................... 
A provision in a lease to which the state is a party 
which requires the state upon termination of the lease 
to pay the costs of reletting the property including the 
costs of alterations incurred by the owner in placing 
the property in condition for reletting violates Article 
XIII, section 1, of the Constitution. Ruge v. State ..... 
When several sentences are imposed upon counts based 
upon the same transaction, the provision that the sen- 
tences shall run concurrently produces a single result 
and the constitutional restriction against multiple pun- 
ishment is not violated. State v. Hawkman........... 
An administrative disciplinary proceeding in which a 
prisoner loses good time does not place him in jeop- 
ardy. The subsequent conviction and sentence in a 
criminal prosecution for the same offense do not there- 
fore constitute double jeopardy which federal constitu- 
tional clauses prohibit. State v. Kerns ................ 
Although prisoners do not forfeit all their Fourth Amend- 
ment rights upon incarceration, they do not retain the 
same measure of protection afforded nonincarcerated 
individuals. State v. Kerns .................000.e000ee 
The reduced measure of Fourth Amendment protec- 
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11. 


12. 


13. 


tion afforded prisoners stems from legitimate institu- 
tional needs as well as prisoners’ diminished expecta- 
tions of privacy. State v. Kerms.................. 0000, 
The failure of a defendant to initiate inquiry into the 
constitutional basis of his prior conviction at or prior to 
its offer into evidence forecloses him from challenging 
its validity on an appeal to this court. State v. Fowler 
Trial strategy adopted by counsel without prior consul- 
tation with accused will preclude the accused from as- 
serting constitutional claims. State v. Fowler......... 
A resolution of a county board fixing the salaries of 
elected county officers at an amount plus an annual 
adjustment for changes in the cost of living as deter- 
mined by an independent federal agency does not vio- 
late Article III, section 19, of the Constitution of Ne- 
braska. Shepoka v. Knopik ............. 00... ce ee eenee 
Section 28-729, R. R. S. 1943, punishment for abuse of 
an officer, held constitutional. State v. Hayen........ 


Continuances. 


1. 


Contracts. 
1. 


If a trial court relies on subsection (4) (f) of section 
29-1207, R. R. S. 1943, in excluding a period of delay 
from the 6-month computation, a general finding of 
‘‘good cause’’ will not suffice, and the trial court must 
make specific findings as to the good cause or causes 
which resulted in extensions of time. State v. Johnson 
A motion for continuance is addressed to the sound dis- 
cretion of the court, and in the absence of a showing of 
an abuse of discretion, a ruling on a motion for a con- 
tinuance will not be disturbed on appeal. Vicek v. Sut- 
TOME seis toi i sees tiara spaiorSoo oleae is Basen sisiete oavie Sale. SROIR So -eCN 


If a contract is made with a known agent acting within 
the scope of his authority for a disclosed principal, the 
contract is that of the principal alone and the agent 
cannot be held liable thereon. V.P.O., Inc. v. Money .. 
Where a vendee, under, and in reliance upon, an un- 
acknowledged contract to purchase a homestead makes 
valuable improvements thereon and the vendor fails or 
refuses to carry out the contract, the vendee may re- 
cover for such improvements to the extent they en- 
hance the value of the property. McIntosh v. Borchers 
In an action to foreclose a real estate mortgage, a 
counterclaim or set-off which alleges that the plaintiff 
breached the underlying agreement in relation to which 
the mortgage was executed, by failing and refusing to 
advance part of the funds promised under the agree- 
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ment, is a claim arising out of the contract or trans- 
action forming the foundation of the plaintiff's claim 
within the meaning of section 25-813, R. R. S. 1943. 
O’Neill Production Credit Assn. v. Putnam Ranches, 
TIN oid fo 2s sec SSiinas Bronasect aheseiato seco haeee boos ae sai 18 al Sepa, aye aN 
The debtor is not a party to the guaranty, and the 
guarantor is not a party to the principal obligation. 
The undertaking of the former is independent of the 
promise of the latter and the responsibilities which are 
imposed by the contract of guaranty differ from those 
created by the contract to which the guaranty is 
collateral. National Bank of Commerce Trust & Sav. 
Assn. v. Katleman .......... 0... cece cece eee et eeaes 
A guarantor is not liable on his own contract when the 
creditor has violated his own obligations and deprived 
the guarantor of the means of preventing the loss pro- 
tected by the guaranty. National Bank of Commerce 
Trust & Sav. Assn. v. Katleman ....................0.0. 
Equity will decree reformation of a contract for a mis- 
take only if the mistake is mutual. Waite v. Salestrom 
The right of reformation presupposes that the instru- 
ment does not express the true intent of the parties and 
the purpose of reformation is to make an erroneous in- 
strument express the real agreement. If the parties 
have not come to a complete mutual understanding of 
all the essential terms of the bargain, there is no stand- 
ard to which the writing can be conformed. Waite v. 
SAIOSEFOM, fo.5.0 sce estreceeetyed He eters as Shea Wes EA AA aS ee oli 
Equity may also grant reformation to conform to the 
antecedent agreement of the parties where there is 
mistake on one side and fraud or inequitable conduct 
on the other. Waite v. Salestrom ..................... 
To warrant reformation of a written instrument, the 
evidence must be clear, convincing, and satisfactory. 
A mere preponderance of the evidence is not sufficient. 
Waite v. Salestrom ............ cece eee eee eee tenes 
Mere carelessness is not necessarily a defense to an ac- 
tion for reformation. Waite v. Salestrom ............. 
A failure to disclose a change made in a written in- 
strument, which change modifies the prior agreement, 
may be such inequitable conduct as will, together with 
mistake on the part of the other party, justify reforma- 
tion. Waite v. Salestrom .............. 2. cece ee eee 
Generally, the statute of frauds does not apply to a con- 
tract which has been fully performed by one party. 
Albracht v. Prudential Ins. Co. ...... 0.0... cece eee eee 
Where section 44-371, R. R. S. 1943, is not applicable, 
an oral assignment or pledge of a life insurance policy 
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16. 


17. 


18. 


19. 


20. 


21. 


by the named beneficiary, after the death of the in- 
sured, to secure a debt or obligation of the beneficiary, 
accompanied by delivery of the policy, constitutes a 
pledge entitling the pledgee to an equitable lien upon 
the proceeds of the policy. Albracht v. Prudential 
INS 2 COs 5 6: io sh Roemer eee ee WA Wee Oe aS eae 
The validity of a contract will be sustained against the 
charge of usury if it provides for a rate of interest that 
is permissible in a state to which the contract has a sub- 
stantial relationship and is not greatly in excess of the 
general usury law of the state of the otherwise ap- 
plicable law. Shull v. Dain, Kalman & Quail, Inc. ..... 
Where defects in materials, construction, or workman- 
ship are remediable without materially injuring or re- 
constructing any substantial portion of the building, the 
measure of damages is the cost of remedying the de- 
fects. ARLCorp. v. Hroch.............. cc cee ee eee 
Where the defects can not be remedied without recon- 
struction of or material injury to a substantial portion 
of the building, the measure of damages is the differ- 
ence between the value as constructed and the value if 
built according to the contract. A RL Corp. v. Hroch 
Strictly speaking, there cannot be a decree for the spe- 
cific performance of a contract to make a will, since 
such an instrument is, by its nature, revocable by the 
promisor during his life, and cannot be made by him 
after his death. Pflasterer v. Omaha Nat. Bank ...... 
It has long been recognized that courts of equity may 
grant relief in a form that is usually equivalent to a 
decree of specific performance of a contract to leave 
property by will, after the death of the defaulting 
promisor, by fastening a trust upon his estate in the 
hands of those taking it with notice of such contract 
or by devise or descent. Pflasterer v. Omaha Nat. 
Banks: sos eteth A teareciersrs hy suetoieray oe ete nies ager ted Dated 
It is ordinarily incumbent upon one who relies on a 
special custom as a basis of recovery or defense to 
allege the custom and to plead and prove the other 
party had knowledge of the custom and contracted with 
reference thereto. Fisher v. Stuckey ................. 
AS a general rule, where a valid binding contract 
exists, which is definite and certain in its terms, mutual 
in obligation, and free from unfairness, fraud, or over- 
reaching, a court will grant a decree of specific per- 
formance as a matter of course or right where the 
remedy at law is inadequate and specific performance 
will not be inequitable or unjust. Reese v. Hatfield .... 
A contract for the purchase and sale of the stock of a 
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closely held family corporation, which stock is not pro- 
curable on any market, is a proper subject for specific 
performance. Reese v. Hatfield ...................4.. 
Every contract is made with reference to and subject 
to existing law, and every law affecting the contract 
is read into and becomes a part thereof. State v. 
BUPl@ ys 3 Bie hi.c apy cle leat aoe oh ee es Sannin whee he erent ale 
A limited liability provision in a policy of insurance is 
not ambiguous and there is no room for the rule that in- 
surance contracts will be construed most favorably to 
the insured. Cochran v. MFA Mut. Ins. Co. ........... 
In interpreting a written contract, the meaning of 
which is in doubt and dispute, evidence of prior or con- 
temporaneous negotiations or understandings is admis- 
sible to discover the meaning which each party had 
reason to know would be given to the words by the 
other party. Cook v. Beermann.................-..... 
A written instrument is open to explanation by parol 
evidence when its terms are susceptible to two con- 
structions or where the language employed is vague or 
ambiguous. Cook v. Beermann............:-....5505. 
Conflicting evidence relating to ambiguities and con- 
tradictory provisions in a written contract is for the 
finder of fact. Cook v. Beermann...............-..... 


Controlled Substances. 


1. 


In an affidavit for a search warrant the judge must be 
informed of some of the underlying circumstances from 
which the informant concluded that controlled sub- 
stances were where he claimed they were, and some of 
the underlying circumstances from which the officer 
concluded that the informant was credible or his in- 
formation reliable. State v. Payne .................... 
An informant selected by the police, who makes a pur- 
chase of controlled substances under the personal direc- 
tion, supervision, and control of a police officer, and in- 
forms the officer of what the informant saw and heard 
at the time of the purchase, is presumptively reliable. 
State: v. Payne occ skies Ba eee ee inate cb be eee 


Conversion. 


1. 


Conversion is any distinct act of dominion wrongfully 
exerted over another’s personal property in denial of or 
inconsistent with his rights therein. Polley v. Shoe- 
MAKER f: cede he he cid sain ies Gd dps aaa s Rosai 
To constitute conversion there must be an intentional 
exercise of dominion or control over a chattel which so 
seriously interferes with the right of another to control 


540 


569 


631 


675 


675 


675 


665 


665 


91 


VOL. 201] 


Counties. 
1. 


INDEX 


it that it justifies the forced judicial sale to the defen- 
dant, which is the distinguishing feature of the action. 
Polley v. Shoemaker ........ 0.0... ec cece eee eee cee 


The liability of all political subdivisions based on the 
alleged insufficiency or want of repair of any public 
thoroughfare is to be determined by the provisions of 
sections 23-2410 and 23-2411, R. R. S. 1943, and judicial 
interpretations governing the liability of counties under 
the statute in effect prior to the enactment of the Politi- 
cal Subdivisions Tort Claims Act. Christensen v. City 
OF TERAMANG as esi ek oe on GEN Sa ene oe 
A county is not an insurer, but must use reasonable and 
ordinary care in the construction, maintenance, and 
repair of its highways and bridges so that they will be 
reasonably safe for a traveler using them while he is 
in the exercise of reasonable and ordinary caution and 
prudence. Christensen v. City of Tekamah............ 
In an action to recover damages from a county by vir- 
tue of the Political Subdivisions Tort Claims Act, the 
burden is on the plaintiff to establish negligence of the 
county and that its negligent act was the proximate 
cause of the injury to the plaintiff or that it was a cause 
that proximately contributed to it. Christensen v. City 
of Tekaman iss. seenscrewe we aan dituw eset be oa aes 
Where an industrial area is within the zoning juris- 
diction of a city of the first class at the time the area 
is designated as an industrial area by the county board 
under the provisions of the Industrial Areas Act, the 
city thereafter retains its zoning jurisdiction of the 
area, subject to the reservation for use of the area for 
industrial purposes as provided by the Industrial Areas 
Act. Hansen v. City of Norfolk ............. 0c eaeee 


Court of Industrial Relations. 


1. 


In determining what is an appropriate employee unit 
for the purposes of collective bargaining, considera- 
tion may be given to the mutuality of interest in wages, 
hours, and working conditions; the duties and skills of 
the employees; the extent of union organization among 
the employees; and the desires of the employees. 
American Fed. of S., C. & M. Emp. v. Counties of Doug- 
las 62 LAN Caste siie.c sedis ee eich ite ade da Mee Reda w ats 
The considerations set forth in section 48-838 (2), R. 8S. 
Supp., 1976, in regard to collective bargaining units of 
employees, are not exclusive; and the Court of Indus- 
trial Relations may consider additional relevant factors 
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in determining what bargaining unit of employees is 
appropriate. American Fed. of 8., C. & M. Emp. v. 
Counties of Douglas & Lancaster ...............--..00% 
Review by this court of orders and decisions of the Court 
of Industrial Relations is restricted to considering 
whether the order of that court is supported by sub- 
stantial evidence justifying the order made, whether 
it acted within the scope of its statutory authority, 
and whether its action was arbitrary, capricious, or un- 
reasonable. American Fed. of S., C. & M. Emp. v. 
Counties of Douglas & Lancaster .......... 2... eee eee 
In establishing wage rates, the provisions of section 
48-818, R. R. S. 1943, in relevant part, provide that the 
Court of Industrial Relations shall establish rates of 
pay and conditions of employment which are com- 
parable to the prevalent wage rates paid and conditions 
of employment maintained for the same or similar 
work of workers exhibiting like or similar skills under 
the same or similar working conditions. The definition 
of ‘‘comparable”’ as set forth in section 48-818, R. R. S. 
1943, is controlling. Nebraska City Education Assn. v. 
School Dist. of Nebraska City ................--...005- 


Independent of any limitation prescribed for the guid- 
ance of courts of law, equity may, in the exercise of its 
own inherent powers, refuse relief where it is sought 
after undue and unexplained delay, and when injustice 
would be done, in the particular case, by granting the 
relief asked. Courts of equity have inherent power to 
refuse relief after undue and inexcusable delay inde- 
pendent of the statute of limitations. Cizek v. Cizek... 
Where a divorce decree provides for the payment of 
stipulated sums monthly for the support of a minor child 
or children, contingent only upon a subsequent order of 
the court, such payments become vested in the payee 
as they accrue. The courts are without authority to 
reduce the amounts of such accrued payments. 
Smith vi Smith o.oo ec de ee dee tebe sesh veeendacne 
This court does not have authority to reduce past-due 
installments of child support. This is not to say, how- 
ever, that it may not find in a proper case that a party 
has equitably estopped herself from collecting install- 
ments accruing after some affirmative action which 
would ordinarily terminate future installments. Smith 
VeSMIth: sen deus bce iid ncbak ed eae wd diac Saayiecate Bass 
Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion 
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10. 


11. 


therefrom, it is the duty of the court to decide the ques- 
tion as a matter of law rather than to submit it to a 
jury for determination. Floridia v. Farlee............ 
The sentencing judge is not bound by the recommenda- 
tion of the probation officer in determining the sen- 
tence to be imposed. State v. Steed ................... 
While the discretion of the trial court on granting or 
changing custody of minor children is subject to review, 
the determination of the court will not ordinarily be 
disturbed unless there is a clear abuse of discretion 
or it is clearly against the weight of the evidence. 
Swearingen v. Swearingen .................e cece neces 
A trial court has inherent power, on its own motion, to 
vacate a judgment within the term at which it was 
rendered. Hall v. Hall ....... ccc cee cee ee eee eee 
A court will take judicial notice of the pleadings, orders, 
and judgments in the case before it. Ferry v. Ferry .. 
Probate matters on appeal to the District Court from 
the county court are tried de novo. Gunn v. Emerald, 
ING eS se os sires taate he Gare oe ee Malev Ces wena ease ew 
The responsibility of the trial court to determine ques- 
tions of custody and visitation of minor children ac- 
cording to their best interests is an independent re- 
sponsibility and cannot be controlled by the agree- 
ment or stipulation of the parties; the court always has 
power either to approve or disapprove stipulations or 
agreements. Lautenschlager v. Lautenschlager ...... 
It is the duty of the trial court, sitting without a jury, 
to determine the credibility of witnesses and to weigh 
and to resolve conflicts in the evidence. Its findings, 
when supported by sufficient, competent evidence, will 
be upheld. State v. Crispell .................0 2. eee eee 


Criminal Conversation. 


1. 


In the absence of evidence of some special element of 
damage for which the law provides a specific means of 
measurement, it is the general rule that in an action 
for criminal conversation damages are incapable of 
precise measurement and there is no fixed rule for 
determining the amount thereof. Kremer v. Black .... 
The jury, in an action for criminal conversation, may 
consider the actual misconduct of defendant, the social 
relations of the parties, the existence of or lack of affec- 
tion between the spouses, the destruction of the plain- 
tiff’s home and happiness, and the pecuniary situa- 
tion of the parties. Kremer v. Black .................. 
1n an action for criminal conversation, the courts will 
seldom interfere with the finding of the jury, for the 
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reason that there is no method of determining exactly 
the proper pecuniary compensation which should be 
awarded. Kremer v. Black ..................0.00. 000: 


Criminal Law. 


1. 


The good time reductions provided in section 83-1,107, 
R. R. S. 1943, are used to determine eligibility for re- 
lease on parole or supervision and are subject to for- 
feiture. Wycoff v. Vitek ........... 0. ccc eee eee eee 
Penal statutes should be construed so as to give effect 
to the plain meaning of the words employed, and where 
a doubtful meaning, or application, the court should 
adopt the sense that best harmonizes with the context 
and the apparent policy and objects of the Legisla- 
ture. State v. McConnell ................. 00. eee ee eee 
Under the Post Conviction Act, the sentencing court 
has discretion to adopt reasonable procedures for de- 
termining what the motion and the files and records 
show, and whether any substantial issues are raised, 
before granting a full evidentiary hearing. State v. 
WY Oss. Getehs set\ieed Sh Raw EOE ea Rhee Sea keen ones 
Where no controverted material issues of fact are pre- 
sented, the facts as shown by the record are undis- 
puted, the taking of oral testimony on the motion could 
not add to or detract from the information shown by 
the court’s files and records, and the court is satisfied 
that the prisoner is entitled to no relief, no hearing is 
required under the provisions of the Post Conviction 
Act. State v. Flye ..... 0. cee cece eens 
In a post conviction proceeding the files and records of 
the case must affirmatively establish that the prisoner 
is entitled to no relief or an evidentiary hearing must 
be granted. State v. Flye............ 0... 0c eee eee eee 
In a post conviction case the burden is upon the peti- 
tioner to show a basis for relief. State v. Flye......... 
Bald assertions of insanity, unsubstantiated by a re- 
cital of credible facts and unsupported by the record, 
are wholly insufficient and justify the summary dis- 
missal of a post conviction proceeding. State v. Flye.. 
When an alleged error was not raised in a motion for a 
new trial, the defendant is now precluded from raising 
the alleged error on appeal! to this court. State v. Steed 
Where the punishment of an offense created by statute 
is left to the discretion of the court, to be exercised 
within certain prescribed limits, a sentence imposed 
within such limits will not be disturbed on appeal un- 
less there appears to be an abuse of discretion. State 
Vi BOC io.c ccs Soak ig eth te yciaes SA ee ae aaa da ae eed’ 
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As a general rule, statutes will not be understood as 
effecting any change in the common law beyond what 
is clearly indicated. State v. Eagle Thunder.......... 
There is nothing in the justification for use of force act 
which appears designed to change the ancient common 
law rule that in order to justify the defense of self- 
defense, the belief of the actor that the use of force is 
necessary must be reasonable and in good faith. State 
v. Bagle Thunder .............cccccceeceecereetenseres 
In a criminal trial a confession of guilt is not competent 
as evidence unless first shown to have been voluntarily 
made.. State-v. Prim % ~455.05.5 00 cee ces teow dees 
A finding of a trial court that statements or confes- 
sions were intelligently and voluntarily made will not 
be set aside on appeal unless the finding is clearly 
erroneous. State v. Prim ................ 0... cece 
The evidentiary use of a defendant’s incriminating 
statements violates due process if it is shown that the 
statements obtained are not the product of a rational 
intellect and a free will. The determination of the issue 
necessitates consideration of the totality of the circum- 
stances surrounding the giving of the statement or 
confession. State v. Prim ............. cece een eee eee 
Voluntary intoxication is no justification or excuse for 
crime unless it is so excessive that the person is wholly 
deprived of reason so as to prevent the requisite 
criminal intent. State v. Prim.....................085 
Under the Sexual Sociopath Act, after original commit- 
ment, all orders determining the current treatability 
status of a sexual sociopath, entered after hearing or 
after summary review shall be considered final orders 
for purposes of appeal. State v. Blythman............ 
Under the Sexual Sociopath Act, after original com- 
mitment, all orders determining the current status of a 
defendant .as a sexual sociopath, entered after hearing 
or after summary review, shall be considered final 
orders for purposes of appeal. State v. Blythman..... 
Under the Sexual Sociopath Act, a motion for a hearing 
to determine whether the defendant is no longer a sex- 
ual sociopath must allege facts which, if true, raise 
a reasonable doubt as to whether or not the defendant 
is still a sexual sociopath. A conclusory allegation 
that a defendant is no longer a sexual sociopath, un- 
supported by facts, is insufficient. State v. Blythman 
Under the Sexual Sociopath Act, at a hearing to de- 
termine whether the defendant is no longer a sexual 
sociopath, the defendant has the burden of going 
forward with the evidence and establishing a prima 
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facie basis for relief. Once that burden has been met 
by the defendant, the burden to prove beyond a rea- 
sonable doubt that the defendant remains a sexual 
sociopath shifts to the State and remains on the State 
thereafter. State v. Blythman........................ 
Under the Sexual Sociopath Act, the District Court 
may adopt any reasonable procedures to consolidate 
proceedings or hearings on the issue of whether or not 
the defendant is a sexual sociopath and on whether or 
not the defendant can benefit by treatment. Such 
issues should be treated in one proceeding where 
practicable. State v. Blythman....................... 
Section 29-1207, R. R. S. 1943, requires that every per- 
son charged with a criminal offense be brought to trial 
within 6 months. In cases commenced and tried in the 
county court, the 6-month period begins to run on the 
date the complaint is filed. State v. Johnson.......... 
The primary burden is upon the State to bring the ac- 
cused person to trial within the time provided by law. 
If a defendant is not brought to trial within that time, 
he is entitled to absolute discharge from the offense 
alleged in the absence of an express waiver or waiver 
as provided by statute. State v. Johnson.............. 
The failure of the defendant to object, at the time the 
trial court enters an order setting the trial at a date 
after the 6-month period, does not constitute a waiver 
of his statutory right to a speedy trial. State v. John- 
SOM ie 2 loacd olds Pasolini a4 Gra aontiay a, aya aban tes Mawel ies se Wes Bares 
The State has the burden of proving by a substantial 
preponderance of the evidence that one or more of the 
excluded periods of time under subsection (4) of sec- 
tion 29-1207, R. R. S. 1943, is applicable if the defendant 
is not tried within 6 months of the commencement of 
the criminal action. State v. Johnson ................. 
If a trial court relies on subsection (4) (f) of section 
29-1207, R. R. S. 1943, in excluding a period of delay 
from the 6-month computation, a general finding of 
“good cause”’ will not suffice, and the trial court must 
make specific findings as to the good cause or causes 
which resulted in extensions of time. State v. John- 
SOM edie ld eG cous id arate ad ae raat ie Vulgonananids Bae Sa 
The admission into evidence of gruesome photographs 
rests in the sound discretion of the trial court, which 
must determine their relevancy and weigh their proba- 
tive value against their possible prejudicial effect. 
State v. Freeman ............ ccc eee cece ee eect eee 
It is the duty of the trial court in homicide cases to in- 
struct the jury only on those degrees of homicide which 
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find support in the evidence. State v. Freeman....... 
This court on appeal will not disturb a sentence im- 
posed within the limits prescribed by statute, absent an 
abuse of discretion on the part of the trial court. State 
Vi MreOMa ns e223 egies isa dence Padveci hasan o ie tip BE 
Proof that great bodily injury actually occurred is not 
an essential element of the crime of assault with intent 
to inflict great bodily injury. State v. Cruse ........... 
Specific intent is an essential element in the crime of 
assault with intent to inflict great bodily injury, and 
proof thereof is indispensable to sustain a conviction. 
State: V5 Cruse: 2 sXe 35 26 cote dlovn wae O obardieo pote dan egies 
Because the intent with which an act is done exists 
only in the mind of the actor, its proof may be inferred 
from the act itself and from the facts surrounding the 
act. State v. Cruse ........ cece cece cece eee eneeeuee 
A sentence within the statutory limits will not be dis- 
turbed on appeal absent an abuse of discretion. State 
Vi BLOWN ie statis ie bacco teantes addins oho ected See SAS IO ie eS 
Photographs are admissible in evidence if shown to be 
true and correct representations of the places or sub- 
jects they purport to represent at times pertinent to 
the inquiry, if a proper foundation is laid. State v. 
BLOWN vite cabereasietinicis ees pee SM at as adyatndyar a attain ote aon 
Admission of photographs in evidence is largely within 
the discretion of the trial court, and unless an abuse of 
discretion is shown, error may not be predicated 
thereon. State v. Brown ......... 0. ccc cece cece eee 
The trial judge, in imposing sentence is entitled to 
know to the fullest extent the details of defendant’s 
criminal conduct. State v. Brown................00 0 
Where the execution of a sentence has been suspended 
under section 29-2301, R. R. S. 1943, and the defendant 
has been at liberty under bail, the bond may be con- 
tinued without the consent of the surety during the 
period of suspension. State v. Hurley ................. 
In a prosecution for sexual assault it is not essential 
that the prosecutrix be corroborated by other witnesses 
as to the particular acts which constitute the offense. 
It is sufficient if she is corroborated as to material 
facts and circumstances which support her testimony 
as to the principal fact in issue. State v. Rhodes...... 
In a prosecution for sexual assault, proof of reasonable 
resistance in good faith under all the circumstances is 
sufficient to negative a claim of consent. State v. 
ROCs. fa cn aitc wlan Sea woeves bake Meacaa aaude eee Sa het 
Ordinarily, the illegality of an arrest is not a defense to 
the crime for. which the arrest was made. State v. 
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KKUGS OM 5 555003 potest ee EES G Bale ELE RES ee 
Effectiveness of counsel in the representation of a de- 
fendant in a criminal case is measured by compari- 
son with the standard of performance which should be 
expected from a lawyer with ordinary training and skill 
in the criminal law in his area. State v. Hawkman.... 
A claim of double jeopardy cannot be established with- 
out a showing of a previous charge and conviction 
arising out of the same transaction. State v. Hawkman 
When several sentences are imposed upon counts based 
upon the same transaction, the provision that the sen- 
tences shall run concurrently produces a single result 
and the constitutional restriction against multiple pun- 
ishment is not violated. State v. Hawkman ........... 
The purpose of the requirement contained in section 
29-1602, R. R. S. 1943, that the names of witnesses for 
the prosecution be listed on the information, is to in- 
form the defendant of the names of persons who will 
testify against him and give him an opportunity to in- 
vestigate regarding their background and pertinent 
knowledge. The failure to endorse on the information 
the names of witnesses to be called by the State is not 
ground for reversal of conviction in the absence of a 
showing of prejudice. State v. Journey ............... 
The test of the sufficiency of circumstantial evidence 
in a criminal prosecution is whether the facts and cir- 
cumstances tending to connect the accused with the 
crime charged are of such a conclusive nature as to 
exclude to a moral certainty every rational hypothe- 
sis except that of guilt. State v. Journey .............. 
Intent may be determined from all the evidence, facts, 
and circumstances of the case, inclusive of the act, 
and is a matter for the consideration and decision of 
the trier of facts. State v. Journey .................... 
The existence of specific intent may be inferred from 
the circumstances under the usual rule that every sane 
person is presumed to intend the usual and probable 
consequences of his acts. State v. Journey ............ 
An administrative disciplinary proceeding in which a 
prisoner loses good time does not place him in jeop- 
ardy. The subsequent conviction and sentence in a 
criminal prosecution for the same offense do not there- 
fore constitute double jeopardy which federal constitu- 
tional clauses prohibit. State v. Kerns................ 
Prison disciplinary proceedings are not a part of a 
criminal prosecution, and the full panoply of rights due 
a defendant in such proceedings does not apply. State 
V. KOImmns cinwecccshetewdas se nian Sara a} Ss ove oatete egeeeeape eels 
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Although prisoners do not forfeit all their Fourth 
Amendment rights upon incarceration, they do not 
retain the same measure of protection afforded nonin- 
carcerated individuals. State v. Kerns................ 
The reduced measure of Fourth Amendment protection 
afforded prisoners stems from legitimate institutional 
needs as well as prisoners’ diminished expectations of 
privacy. State v. Kerns ........... 0... eee eee 
Whether sufficient foundation has been laid for the ad- 
mission of physical evidence must necessarily be de- 
termined on a case-by-case basis. State v. Kerns..... 
A determination of admissibility of physical evidence 
generally rests within the sound discretion of the trial 
court and will not be reversed on appeal except for a 
clear abuse of discretion. State v. Kerns.............. 
A sentence imposed within statutory limits will not be 
disturbed on appeal unless there is an abuse of discre- 
tion. State v. Kerns ........... 0.0... c cece cece eee 
In State v. Turner, 186 Neb. 424, 183 N. W. 2d 763 (1971), 
this state adopted the standard for determining the 
validity of guilty pleas set forth in North Carolina v. 
Alford, 400 U. S. 25, 91S. Ct. 160, 27 L. Ed. 2d 162 (1970), 
that: ‘‘The standard was and remains whether the 
plea represents a voluntary and intelligent choice 
among the alternative courses of action 
open to the defendant.’’ State v. Fowler .............. 
The Standards Relating to Pleas of Guilty promulgated 
by the American Bar Association outline what should 
be the minimum procedure in the taking of pleas of 
guilty. Those standards do not require a ritualistic 
litany or item-by-item review of constitutional rights 
before accepting a plea of guilty from a defendant in 
acriminal case. State v. Fowler..............-....-5- 
The failure of a defendant to initiate inquiry into the 
constitutional basis of his prior conviction at or prior 
to its offer into evidence forecloses him from chal- 
lenging its validity on an appeal to this court. State 
Vo FROWN OR 05 0 seh ort cba eet SRE acre Bla a HED Tee tere sige 
In the absence of a request for a hearing to determine 
voluntariness, the defendant cannot complain of the 
failure of the court to hold such a hearing. State v. 
MOWIlOR. 233s hood ates es Eitee ae Geen eke eee ee ao ae 
Our present test of the effective assistance of counsel 
is that counsel perform at least as well as a lawyer 
with ordinary training and skill in the criminal law in 
his area, and that he conscientiously protect the inter- 
ests of his clients. State v. Fowler .................00. 
The decision to object or not to object to evidence is a 
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part of trial strategy, and due deference is given to the 
discretion of defense counsel to formulate trial tactics. 
Statée-visMowler: otic do liicse tect atvace tawie see cee 
Trial strategy adopted by counsel without prior consul- 
tation with accused will preclude the accused from as- 
serting constitutional claims. State v. Fowler......... 
The necessity of the trial court instructing the jury with 
reference to the failure of the defendant to testify (NJI 
No. 14.63) is a matter of trial strategy on the part of 
defendant’s counsel, and must be requested by him, or 
the subject of agreement between counsel and the 
court. State v. Fowler ............ 0. ccc eee eects 
Effectiveness of counsel is not to be judged by hind- 
sight. State v. Fowler .......... 0... cece eee nee eee 
Under section 28-834, R. R. S. 1943, for justification to 
be available as a defense, it must first be shown that 
the defendant’s conduct was necessitated by specific 
and imminent threat of injury to his person under cir- 
cumstances which left him no reasonable and viable 
alternative other than the violation of the law for which 
he stands charged. State v. Graham.................. 
Section 28.408.05 (3), R. R. S. 1943, provides: ‘‘Specific 
instances of prior sexual activity between the victim 
and any person other than the defendant shall not be 
admitted into evidence in prosecutions under sections 
28-401, 28-408.01 to 28-408.05, 28-409, and 28-929 unless 
consent by the victim is at issue, when such evidence 
may be admitted if it is first established to the court 
at an in camera hearing that such activity shows such 
a relation to the conduct involved in the case and 
tends to establish a pattern of conduct or behavior on 
the part of the victim as to be relevant to the issue of 
consent.’’ The determination of the admissibility of evi- 
dence of the prosecutrix’ prior sexual activity must be 
determined in each case upon its own circumstances. 
State’ v.. -Ma@SOn is scifi ak cea is ve edeiwes Cede deeelees 
In a prosecution for sexual assault it is not essential 
that the prosecutrix be corroborated by other witnesses 
as to the particular acts which constitute the offense; 
it is sufficient if she is corroborated as to material 
facts and circumstances which tend to support her 
testimony as to the principal fact in issue. State v. 
MASON}. sete sa tekst gd Ou duet sted on Bers ead bee ateee hone 
A person shall be guilty of sexual assault in the first 
degree when such person subjects another person to 
sexual penetration and overcomes the victim by force 
or threat of force, express or implied. § 28-408.03, 
R. R. S. 1943. State v. Mason ..................0 0 eee 
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It is not error to refuse a jury instruction on a lesser- 
included offense unless, under a different but reason- 
able view, the evidence is sufficient to establish guilt 
of the lesser offense and also leave a reasonable doubt 
as to some particular element included in the greater 
offense but not the lesser. State v. Tamburano........ 
Where the State offers uncontroverted testimony on an 
essential element of a crime, mere speculation that 
the jury may disbelieve the testimony does not entitle 
the defendant to an instruction on a lesser-included of- 
fense. State v. Tamburano .............. 0.2.2.0 0 00 eee 
In order to support a conviction for the offense of drunk 
driving based solely on a chemical test, the results of 
the chemical test, when taken together with its toler- 
ance for error, must equal or exceed the statutory per- 
centage. State v. Bjornsen ................. eee eee eee 
Where a technician testifies that a blood alcohol test 
of a defendant yielded a reading exactly equal to ten- 
hundredths of one percent, which is the minimum per- 
centage necessary for proof of the offense of drunk 
driving, but concedes that the test is subject to a tol- 
erance for error of five-thousandths of one percent, the 
State has not, on that testimony alone, proven the ele- 
ments of the offense beyond a reasonable doubt. State 
Vi BJOPNSON 42s isi senses Hie heeds Haw te Fe SR ee 
First degree murder includes the killing of a person 
‘purposely and of deliberate and premeditated malice.”’ 
§ 28-401, R. R. S. 1943. State v. Beers..............00. 
Deliberation and premeditation must take place before 
the killing, but no particular length of time is required 
for deliberation provided the intent to kill is formed 
before and not merely simultaneously with the act 
which caused the death. State v. Beers ............... 
Deliberation and premeditation may be proven cir- 
cumstantially. State v. Beers .................. eee eee 
Motive is not an essential element of the crime of mur- 
der, although its absence is a circumstance favorable 
to the accused and the existence of motive may be 
shown in support of proof of intention. State v. Beers 
Manslaughter is a lesser-included offense in the greater 
crime of murder and is defined as follows: ‘‘Who- 
ever shall unlawfully kill another without malice, either 
upon a sudden quarrel, or unintentionally, while the 
slayer is in the commission of some unlawful act, shall 
be deemed guilty of manslaughter.”’ § 28-403, R. R. S. 
1943. State v. Beers ....... 0. cee tee eee 
Where murder in the first degree is charged, the court 
is required, without request, to charge on such lesser 
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degrees of homicide as to which the evidence is prop- 
erly applicable. In order for this rule to be applicable 
to an instruction as to manslaughter, the record must 
contain some evidence which would tend to show that 
the crime was manslaughter rather than murder. 
Statesv:, Beers) ..icc ccd aiid a bens te Sn edie Wain ed 
Malice denotes that condition of mind which is mani- 
fested by the intentional doing of a wrongful act with- 
out just cause or excuse. State v. Beers .............. 
Where the evidence shows without dispute that one 
charged with murder purposely pointed a loaded gun at 
another and pulled the trigger and there is no evi- 
dence of a sudden quarrel or other condition which 
might permit a finding that there was an absence of 
malice, then the court is not required to give an in- 
struction which would permit the jury to render a ver- 
dict of manslaughter simply because there is some evi- 
dence to support an instruction on legal justification or 
excuse for the killing. State v. Beers ................. 
Previous acts of violence by the defendant against the 
victim of an assault may be shown for their bearing 
upon the issue of felonious intent. The trial court has 
broad discretion in determining the relevance of such 
testimony and the exercise of such discretion will be 
upheld in the absence of an abuse thereof. State v. 
CASADOS ha i56 Gilg Fahl Dd Ba Ges ose sedisonl ote wresel do lesceliveed aco aetiaig tes 
Photographs purporting to show injuries received in 
two assaults, with proper foundation including evi- 
dence to enable the jury to distinguish the injuries 
resulting from the assault in issue, may be received 
in evidence. Unless an abuse of discretion appears, 
the ruling of the trial court will be affirmed. State 
V3 CASAGOS 6 iho eis ee Si i aie easels COS ee wets StS 
Breaking is an essential element of the crime of bur- 
glary; any physical force, however slight, in making 
any entry is sufficient to constitute a breaking. State 
V: Crispelll: 6. iinivihs sistnn tie ated ae Sed te Luathg oahoe laden hae 
It is the duty of the trial court, sitting without a jury, 
to determine the credibility of witnesses and to weigh 
and resolve conflicts in the evidence. Its findings, 
when supported by sufficient, competent evidence, will 
be upheld. State v. Crispell ...................02 0c eee 
It is not essential to a conviction for assault with 
intent to do great bodily injury that the accused should 
have intended the precise injury which followed as the 
result of the assault. It is sufficient if serious bodily 
harm of any kind was contemplated. State v. Ristau.. 
To constitute the offense of assault with intent to do 
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great bodily injury there must be an unlawful assault, 
coupled with a present ability and intent to injure, but 
no actual battery need occur. State v. Ristau......... 
Where there has been an appeal to the District Court 
in a misdemeanor case, a motion for new trial must 
be filed in the District Court if there is to be a re- 
view in this court of errors of law occurring at the trial 
or the sufficiency of the evidence. State v. Hayen..... 
Evidence of other crimes, wrongs, or acts is admis- 
sible to show intent and lack of mistake or accident. 
State: Vi ROG iii da det cre dng eines a eT Ta alas 
In an action charging motor vehicle homicide, the bur- 
den is upon the State to prove beyond a reasonable 
doubt that the person charged operated the motor 
vehicle in violation of one or more of the statutory pro- 
visions relating to the operation of motor vehicles. 
State v. Sommers ........... 2. cece eee cette eee eens 
Section 39-669.09, R. R. S. 1943, which provides that if 
the officer directs that the test shall be of the person’s 
blood or urine, such person may choose whether the 
test shall be of blood or urine, does not require the 
officer to notify the person of his option, and if the per- 
son takes one or the other of these tests, then he has 
waived his right to insist that the test to be made by 
the State be the one of his choice. State v. Sommers .. 
By ‘‘proximate cause’ is meant a moving or effective 
cause or fault which, in the natural and continuous 
sequence unbroken by an efficient intervening cause, 
produces the death and without which the death would 
not have occurred. State v. Sommers................. 
To justify a conviction on circumstantial evidence it is 
necessary that the facts and circumstances essential to 
the conclusion sought must be proved by competent 
evidence beyond a reasonable doubt, and when taken 
together must be of such a character as to be consistent 
with each other and with the hypothesis sought to be 
established thereby, and inconsistent with any rea- 
sonable hypothesis of innocence. State v. Sommers... 
In determining the sufficiency of evidence to sustain a 
conviction it is not the province of this court to resolve 
conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explanations, 
or weigh the evidence. State v.Sommers............. 
This court will not interfere on appeal with a convic- 
tion based upon evidence unless it is so lacking in pro- 
bative force that the court can say as a matter of 
law that it is insufficient to support a verdict of guilt 
beyond a reasonable doubt. State v. Sommers........ 
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In order to prove the offense of forgery of a check, 
the State must show beyond a reasonable doubt that 
the check was signed by the defendant without the 
authorization of the party whose name was used and 
that it was forged with intent to defraud. State v. 
atin: 6 ciwk intestine heaei Vices a eine d¥ SEU Skew eae ed eae ee 
Knowingly passing a forged instrument as genuine is 
conclusive of an intent to defraud. State v. Laflin..... 
In determining the sufficiency of the evidence to sus- 
tain a conviction in a criminal prosecution, it is not 
the province of this court to resolve conflicts in the evi- 
dence, pass on the credibility of witnesses, determine 
the plausibility of explanations, or weigh the evidence. 
State: vi Tea fin jee 6o ec .ece, boc 5 seins dua tie hy Sea Sa Rea ee eee 
Where the evidence clearly establishes the forgery of a 
bank check, it is immaterial whether the check was 
ever presented to a bank for payment. State v. Laflin 
Venue is a jurisdictional fact, and the defendant in a 
criminal case has the right to be tried by an impartial 
jury in the county where the alleged offense took place. 
State‘v. Laflin: ci3 cc. veess es st sedan ea aeneldaw aia dace: 
The venue of an offense may be proven like any other 
fact in a criminal case. It need not be established by 
direct testimony, nor in the words of the information, 
but if from the facts in evidence the only rational con- 
clusion which can be drawn is that the crime was com- 
mitted in the county alleged, the proof is sufficient. 
State-vi Latin: 5.020 s ccc k oui cde coos Get obs teen ees 
An affidavit for a search warrant is sufficient if it will 
support the issuance of a warrant after any inaccurate 
statements in the affidavit are disregarded. State v. 
GPeOn 55s 2b 8 Geiee Sad ered ia aahuea boa eae ante tee oe bi 


Ordinarily a tenant in possession under an oral year-to- 


year lease, without an agreement concerning way- 
going crops, is not entitled to such crops if he had no- 
tice of the termination date of the lease before he 
planted the crops. Fisher v. Stuckey .................. 


A decree fixing custody of a minor child will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the 
child require such action. Swearingen v. Swearingen 
While the discretion of the trial court on granting or 
changing custody of minor children is subject to re- 


201 


824 


824 


824 


824 


824 


824 


828 


439 


255 


VoL. 201] INDEX 


10. 


11. 


view, the determination of the court will not ordinarily 
be disturbed unless there is a clear abuse of discretion 
or it is clearly against the weight of the evidence. 
Swearingen v. Swearingen .............. 000s sees eee 
Lone VSCOM ss Pen Gee We ee ee OE eR HOARE Oh aeew se aBEN 
A decree fixing custody of minor children will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the 
children require such action. Ahlman v. Ahilman..... 
In cases involving child custody, the determination of 
the trial court will not ordinarily be disturbed unless 
there was a clear abuse of discretion on its part or 
its findings are clearly against the weight of the evi- 
dence. AhImanv. Ahlman............6... cee eer eee 
Sexual misconduct is a factor which, although not 
necessarily determinative, may properly be considered 
in determining what is in the best interests of the chil- 
dren. Ahlman v. AhIman.................0. 2.0 e ce eeee 
The determination of custody and fixing of child sup- 
port rests in the sound discretion of the trial court, and 
in the absence of an abuse of discretion will not be dis- 
turbed on appeal. Scarpino v. Scarpino............... 
In determining the question of who should have the 
care and custody of the minor children of the parties 
to an action for the dissolution of a marriage the con- 
trolling consideration is the best interests and welfare 
of the children. Hoback v. Hoback.................... 
The determination of the trial court on the granting or 
changing of custody of minor children will not ordinar- 
ily be disturbed on appeal unless there is a clear abuse 
of discretion or it is clearly against the weight of the 
evidence. Hoback v. Hoback ...................02026- 
The proper rule in a divorce case, where the custody of 
minor children is involved, is that the custody of the 
child is to be determined by the best interests of the 
child, with due regard for the superior rights of fit, 
proper, and suitable parents. Long v. Sena........... 
A decree fixing custody of a minor child will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the 
child require such action. Long v. Sena............... 
The responsibility of the trial court to determine ques- 
tions of custody and visitation of minor children accord- 
ing to their best interests is an independent responsi- 
bility and cannot be controlled by the agreement or stip- 
ulation of the parties; the court always has power either 


885 


255 
642 


273 


273 


273 


564 


639 


639 


642 


642 


886 


12. 


13. 


INDEX [VoL. 201 


to approve or disapprove stipulations or agreements. 
Lautenschlager v. Lautenschlager .................... 
An award of custody will not be upheld when the evi- 
dence is insufficient to show the requirements of the 
best interests of a minor child in accordance with the 
provisions of section 42-364, R. S. Supp., 1976. Lauten- 
schlager v. Lautenschlager ..............0 0.20.0. eee ee 
When the trial court disapproves a stipulation for cus- 
tody or support, the parties shall be given an oppor- 
tunity to secure and present evidence relevant to a re- 
examination of such issue, if such evidence has not 
previously been presented to the court. Lauten- 
schlager v. Lautenschlager .................-ceeeeeeee 


Customs and Usages. 
It is ordinarily incumbent upon one who relies on a special 


Damages. 
1. 


custom as a basis of recovery or defense to allege the 
custom and to plead and prove the other party had 
knowledge of the custom and contracted with reference 
thereto. Fisher v. Stuckey ......... 0... 00... cece eee ees 


The burden is upon the condemner to allege and prove 
that before commencing condemnation proceedings a 
good faith attempt was made to agree with the owner of 
the land as to the damages the owner was entitled to 
receive. This requirement is in the nature of a condi- 
tion precedent to the right to condemn. The require- 
ment is satisfied by proof of an offer made in good 
faith with a reasonable effort to induce the owner to 
accept it. Suhr v. City of Seward ..................400. 
If there is an issue between the parties as to whether 
good faith negotiations took place before condemna- 
tion proceedings were begun, the issue should be tried 
to the court and determined as a preliminary matter 
before proceeding to trial on the matter of damages. 
Suhr v. City of Seward 1.0.0.2... ccc ccc ee eee 
The general rule is that damages must be proved with 
as much certainty as the case permits and cannot be 
left to conjecture, guess, or speculation. Generally, 
the evidence must be sufficient to enable the court or 
jury to determine the amount of damages with reason- 
able certainty. Tyler v. Olson Bros. Mfg. Co., Inc. .... 
A person operating an airplane for spraying crops must 
use due care to perform such operations under such 
conditions and in such manner as not to cause injury to 
others. A person who negligently sprays a liquid or 
powder containing a dangerous proportion of poison in 
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such a manner as to endanger the animals of another 
person in the immediate vicinity may be held liable 
for damage resulting therefrom. Mustionv. Ealy..... 
When the amount of damages allowed by a jury is 
clearly inadequate under the evidence in the case, it is 
error for the trial court to refuse to set aside such ver- 
dict. Hunter v. Sorensen ............-... 02 :e cee eee 
In an action based on breach of warranty, it is neces- 
sary to show not only the existence of the warranty 
but the fact that the warranty was broken and that the 
breach of the warranty was the proximate cause of the 
loss sustained. Geiger v. Sweeney ..................-. 
When property has been taken or damaged for a public 
use, the owner is entitled to recover as compensation 
the difference between the value of such property im- 
mediately before and immediately after the comple- 
tion of the improvement from which the injury results. 
Danish Vennerforning & Old Peoples Home v. State... 
If any person suffers personal injury or loss of life, or 
damage to his property by means of insufficiency or 
want of repair of a highway or bridge or other public 
thoroughfare, which a political subdivision is liable to 
keep in repair, the person sustaining the loss or dam- 
age, or his personal representative, may recover in 
an action against the political subdivision. Christen- 
sen Vv. City of Tekamah ............. 02 cece cece eens 
In an action to recover damages from a county by 
virtue of the Political Subdivisions Tort Claims Act, 
the burden is on the plaintiff to establish negligence 
of the county and that its negligent act was the proxi- 
mate cause of the injury to the plaintiff or that it was 
a cause that proximately contributed to it. Christen- 
sen v. City of Tekamah ...............- 0. cece cena 
An issue as to the proper measure of damages may be 
raised by objecting to the instructions and tendering a 
requested instruction. AR LCorp. v. Hroch.......... 
Where defects in materials, construction, or workman- 
ship are remediable without materially injuring or re- 
constructing any substantial portion of the building, the 
measure of damages is the cost of remedying the de- 
fects. AR LCorp. v. Hroch ........... 6. cece eee eee 
Where the defects can not be remedied without recon- 
struction of or material injury to a substantial por- 
tion of the building, the measure of damages is the dif- 
ference between the value as constructed and the value 
if built according to the contract. AR L Corp. v. Hroch 
In the absence of evidence of some special element of 
damage for which the law provides a specific means of 
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Demurrer. 
A general demurrer tests the substantive legal rights of 
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measurement, it is the general rule that in an action 
for criminal conversation damages are incapable of 
precise measurement and there is no fixed rule for de- 
termining the amount thereof. Kremer v. Black...... 
In an action for criminal conversation, the courts will 
seldom interfere with the finding of the jury, for the 
reason that there is no method of determining exactly 
the proper pecuniary compensation which should be 
awarded. Kremer v. Black ...............-e cere eeees 
One who seeks to avoid the legal effect of a release of 
a cause of action for personal injuries has the burden 
of pleading and proving the facts which entitle him to 
such relief. Nicholson v. Braddock ................... 
The essential elements of a cause of action founded 
upon fraud or deceit are: That a representation be 
made as a statement of fact, which was untrue and 
known to be untrue by the party making it or was reck- 
lessly made; that it be made with intent to deceive and 
for the purpose of inducing the other party to act upon 
it; and that the other party be induced by reliance on it 
to act to his injury or damage. English v. Bruin En- 
PINEETING, INC. 6 6 -oes-. Sosa oa Ho Seo Scive Gan SA wrsie win ews 
In a workmen’s compensation case involving a myo- 
cardial infarction, where the claimant has a preexisting 
disease or condition which contributes to the injury, he 
has the burden of establishing by a preponderance of 
the evidence that exertion in his employment, in rea- 
sonable probability, contributed in some material and 
substantial degree to cause the injury. The injury is 
compensable only if the employment contribution in- 
volves an exertion greater than that of nonemploy- 
ment life. Newbanks v. Foursome Package & Bar, 


A deed, in terms conveying a title in fee simple, is not to 


be held a mortgage, unless given to secure payment 
of a debt or loan. If personal liability to pay the debt 
is extinguished and it is optional with the grantor to 
rescue the property by payment, or relinquish it by 
nonpayment, it is an absolute sale with privilege of re- 
purchase, and not a mortgage. Cizek v. Cizek........ 


the parties upon admitted facts, including proper and 
reasonable inferences of law and fact which may be 
drawn from facts which are well pleaded. Cizek v. 
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Disciplinary Proceedings. 


1. 


A lawyer is required to exercise independent profes- 
sional judgment on behalf of a client and should rep- 
resent a client zealously within the bounds of the law. 
State ex rel. Nebraska State Bar Assn. v. Gobel ....... 
A lawyer shall not present, participate in presenting, or 
threaten to present criminal charges solely to obtain an 
advantage in a civil matter. State ex rel. Nebraska 
State Bar Assn. v. Gobel ......... 2... cece eee eee neces 


Discrimination. 


Divorce. 


1. 


The Nebraska Equal Opportunity Commission in deciding 
complaints of discrimination does not exercise legisla- 
tive power. Snygg v. City of Scottsbluff Police Dept. 


An award of child support, the fixing of alimony, and 
the distribution of property rest in the sound discre- 
tion of the District Court, and, in the absence of an 
abuse of discretion, will not be disturbed on appeal. 
Van Cleave v. Van Cleave ......... 6... cece cece cece ees 
Alimony, support, and property settlement issues must 
be considered together to determine whether the trial 
court abused its discretion. Van Cleave v. Van Cleave 
In an action for divorce, if the evidence is principally 
oral and is in irreconcilable conflict, and the determina- 
tion of the issues depends to a reasonable extent upon 
the reliability of the respective witnesses, the conclu- 
sion of the trial court as to such reliability will be care- 
fully regarded by the Supreme Court on review. Nickel 
Ve ANICK OL ..370So-fvcte adie ei a Gee cidade S eid aiaadan aa 
The trial court has the inherent power in adjusting the 
rights of the parties to provide that a money allowance 
to be paid in installments shall not draw interest until 
a certain date. Nickel v. Nickel ...................... 
A division of property which is not patently unfair will 
not ordinarily be disturbed by this court on appeal. 
Nickel -v: Nickel vaecc en meeiteee cis tose tee eee ss 
The determination of one of the parties to a marriage 
to place property beyond the reach of the other party, 
and thus forestall a division of the property, does not 
operate to deprive the District Court of jurisdiction 
to determine an equitable division of those assets. 
Baker'v: Baker ei scat ghigewd seseovs sa ueavrew nee wor 
Generally, an award from one-third to one-half of the 
property involved in a marriage of long duration, and 
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where the parties were the parents of all children in- 
volved, does not constitute an abuse of discretion. 


Baker: 'v. Baker i034. Si S8 bass bees got cores wane Paes s 409 
8. It is well-established that alimony may be awarded in 
addition to a property settlement. Bakerv. Baker.... 409 


9. When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other as may be reasonable, having regard for the 
circumstances of the parties, duration of the marriage, 
and the ability of the supported party to engage in 
gainful employment. Baker v. Baker ................. 409 

10. The ultimate test of alimony provisions in a decree of 
dissolution is one of reasonableness. Baker v. Baker 409 
11. When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to 
the other and division of property as may be reason- 
able, having regard for the circumstances of the parties, 
duration of the marriage, a history of the contribu- 
tions to the marriage by each party, including contri- 
butions to the care and education of the children, and 
interruption of personal careers or educational oppor- 
tunities and the ability of the supported party to en- 
gage in gainful employment without interfering with 
the interests of any minor children in the custody of 
such party. Morris v. Morris ..................0.c eee 479 
12. The fixing of the amount of alimony in each case 
rests within the sound discretion of the trial court. Mor- 
TIS We MOTTiS 6. wis cccieit ese sete tee acne bis isis aise dB eccpntocede 479 
13. On appeal, a party to a divorce proceeding cannot 
ordinarily successfully assert error in a property di- 
vision requested and obtained by him in the trial court. 
MOPFTI8 Vi MOTPIS aissiid geste Sek Gi aia deere es 090 fod le ois, hte Gee 479 
14. Allowances for child support are not final but are sub- 
ject to modification when required, after notice and 
hearing. Morris v. Morris .............. 00. s cece eee 479 
15. Anaward of attorney’s fees in a divorce action involves 
consideration of such factors as the nature of the case, 
the amount involved in the controversy, the services 
actually performed, the results obtained, the length of 
time required for preparation of the case, the skill de- 
voted to preparation and presentation of the case, the 
novelty and difficulty of the questions raised, and the 
customary charges of the bar for similar services. 
Morris Vi MOPrris's 063 cei ssc tee eae 2B Kye cain nae 479 
16. Property settlement agreements are governed by sec- 
tion 42-366, R. R. S. 1943. They are favored in the law 
and will not be set aside unless the agreement is un- 
conscionable. Paxton v. Paxton ..............-...000- 545 
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23. 


24, 


25. 


A property settlement agreement by the parties to an 
action for dissolution of marriage will be considered 
in the light of the economic circumstances of the parties 
and the evidence at the hearing to decide whether or 
not it is unconscionable; if it is not found unconscion- 
able it binds both the parties and the court. Paxton v. 
PAXTON 55.56 sees ite Sabine ceih Pein teiee Olea, 8 GlaNene SesSuh eal Boat me OE he 
A property settlement agreement is not unconscionable 
unless it is shown to be unjust as to one of the parties or 
obviously excessive in respect to the benefits or burdens 
on either side. Paxton v. Paxton ................0 eee 
Under section 42-365, R. S. Supp., 1978, the criteria to 
be used is what appears to be fair and equitable be- 
tween the parties under the circumstances present in 
the case. Steele v. Steele 0.2... eee cee eee ee eee 
Although review in marriage dissolution cases is de 
novo in this court, we also give weight to the fact that 
the trial court had an opportunity to observe the parties 
and hear the witnesses. Steele v. Steele .............. 
A decree in a dissolution of a marriage case awarding 
one party all her ‘‘personal effects’’ does not include 
bank accounts standing in that party’s name alone. 
Steele v. Steele... ccc cece cece eee ene eeees 
Where a divorce decree provides for the payment of 
stipulated sums monthly for the support of a minor 
child or children, contingent only upon a subsequent 
order of the court, such payments become vested in the 
payee as they accrue. The courts are without authority 
to reduce the amounts of such accrued payments. 
SMith:' ve SMA pices cso haesloe eget apace gle eR gna eas 
MOPry: Vi FOrTryicss ios onfidsavegrseleeaie aie tuben elalesiand rate sd ieteuby saline 
When an award for child support is made in one amount 
for each succeeding month for more than one child, it 
will be presumed to continue in force for the full amount 
until the youngest child reaches his majority. The 
proper remedy, if this be deemed unjust, is to seek a 
modification of the decree in the court which entered 
it on the basis of the changed circumstances. Ferry v. 
POL ry o3iv vie ict or nee Sedue aoa REG ow Medes Re ORE De ae eR eS 
In order to rebut the presumption that an award in an 
amount for the support of more than one child continues 
until the last child reaches majority or otherwise be- 
comes ineligible for support, some evidence must exist. 
The burden of proof is on the moving party to produce 
such evidence. Ferry v. Ferry .................00000. 
In determining the question of who should have the 
care and custody of the minor children of the parties to 
an action for the dissolution of a marriage the control- 
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ling consideration is the best interests and welfare of 
the children. Hoback v. Hoback .................60555 
The determination of the trial court on the granting or 
changing of custody of minor children will not ordinarily 
be disturbed on appeal unless there is a clear abuse 
of discretion or it is clearly against the weight of the 
evidence. Hoback v. Hoback ............ 00.00 ce eeeee 
The proper rule in a divorce case, where the custody 
of minor children is involved, is that the custody of the 
child is to be determined by the best interests of the 
child, with due regard for the superior rights of fit, 
proper, and suitable parents. Long v. Sena........... 
A decree fixing custody of a minor child will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the 
child require such action. Long v. Sena............... 
While the discretion of the trial court on granting or 
changing custody of minor children is subject to review, 
the determination of the court will not ordinarily be 
disturbed unless there is a clear abuse of discretion or 
it is clearly against the weight of the evidence. Long v. 
SOMA ice sce, Sheds eee Sein oy nk avaya ach ace eaten Rede Ce ae S Bubs Des 
Alimony awards payable in the form of an annuity for 
life are not favored. Starr v. Starr ...............0000- 
In an appeal from a decree of dissolution of marriage, 
this court, in reaching its own findings, will give weight 
to the fact that the trial court observed the witnesses 
and their manner of testifying and accepted one ver- 
sion of the facts rather than the opposite. Blome v. 
BOM G? 25) ate cree outicied eee eedighine eieehie eed abt 'e Seed ole ae Te tials 
The rules for determining a division of property in an 
action for dissolution of marriage provide no mathe- 
matical formula by which such awards can be pre- 
cisely determined. Blome v. Blome.................. 
This court is not inclined to disturb the division of prop- 
erty made by the trial court unless it is patently unfair 
on the record. Blomev. Blome...........-......0000- 
The responsibility of the trial court to determine ques- 
tions of custody and visitation of minor children ac- 
cording to their best interests is an independent re- 
sponsibility and cannot be controlled by the agreement 
or stipulation of the parties; the court always has power 
either to approve or disapprove stipulations or agree- 
ments. Lautenschlager v. Lautenschlager ............ 
An award of custody will not be upheld when the evi- 
dence is insufficient to show the requirements of the 
best interests of a minor child in accordance with the 
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36. 


37. 


38. 


39. 


40. 


provisions of section 42-364, R. S. Supp., 1976. Lauten- 
schlager v. Lautenschlager ..................-2--e eee ie 
When the trial court disapproves a stipulation for cus- 
tody or support, the parties shall be given an oppor- 
tunity to secure and present evidence relevant to a 
reexamination of such issue, if such evidence has not 
previously been presented to the court. Lautenschlager 
v. Lautenschlager .......... 2... cece cece eects 
A decree fixing child support is subject to modification 
upon a showing of a material change of circumstances. 
Bruckner v. Bruckner ............. 0... cceee cece eees 
Where, subsequent to a decree fixing child support, 
there is a material reduction in earnings of the husband 
due to illness, an increase in his debts, and an increase 
in the earning capacity of the wife, the mere showing 
of a rise in the cost of living is insufficient as a change 
in circumstances to warrant an increase in the hus- 
band’s child-support obligations. Bruckner v. Bruckner 
Nothing in the law of Nebraska limits the common 
law power of a married woman to bear a different sur- 
name from her husband. Simmons v. O’Brien........ 
Where a petition for dissolution of marriage is filed in 
the maiden name of a woman who has never adopted 
the surname of her husband and the parties are other- 
wise entitled to a decree of dissolution, refusal of the 
trial court to enter the decree in the maiden name of 
the wife is error. Simmons v. O’Brien ................ 


Double Jeopardy. 


1. 


A claim of double jeopardy cannot be established with- 
out a showing of a previous charge and conviction 
arising out of the same transaction. State v. Hawk- 
IMAM 26650 2h sia sod diets e Riciece ores a ae isso Mand sta Meanie see 
An administrative disciplinary proceeding in which a 
prisoner loses good time does not place him in jeopardy. 
The subsequent conviction and sentence in a criminal 
prosecution for the same offense do not therefore con- 
stitute double jeopardy which federal constitutional 
clauses prohibit. State v. Kerns ...................... 


Due Process. 


1. 


The evidentiary use of a defendant’s incriminating 
statements violates due process if it is shown that the 
statements obtained are not the product of a rational 
intellect and a free will. The determination of the 
issue necessitates consideration of the totality of the 
circumstances surrounding the giving of the statement 
or confession. State v. Prim.......................... 
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Allowances for child support are not final but are sub- 
ject to modification when required, after notice and 
hearing. Morris v. MOITris ............ 0... 6c cece cece 
Mineral interests in land are subject to the protection 
of the due process clause. Wheelock & Manning 00 
Ranches, Inc. v. Heath ....... 0. ce eee 


Any member of a school board or board of education 
of a Class II, III, or VI schoo] district may be subject 
to recall for habitual or willful neglect of duty, gross 
partiality, oppression, extortion, corruption, willful 
maladministration in office, conviction of a felony, or 
habitual drunkenness. The procedure to accomplish 
the removal by recall of any incumbent of such office 
shall be initiated by the filing of a petition signed by 
the registered voters of the district equal in number to 
at least 25 percent of the total number of votes cast for 
the board member receiving the highest number of 
votes at the preceding school election. State ex rel. 
Lottman v. Board of Education of School Dist. No. 103 
The power granted to electors to remove certain pub- 
lic officers is political in its nature and not the exer- 
cise of a judicial function. State ex rel. Lottman v. 
Board of Education of School Dist. No. 103 ............. 
A petition to recall school board members which states 
as a reason for removal one of the grounds listed in sec- 
tion 79-518.04, R. R. S. 1943, is statutorily sufficient to 
compel a recall election. State ex rel. Lottman v. Board 
of Education of School Dist. No. 103 ................... 


Eminent Domain. 


1. 


The burden is upon the condemner to allege and prove 
that before commencing condemnation proceedings a 
good faith attempt was made to agree with the owner of 
the land as to the damages the owner was entitled to 
receive. This requirement is in the nature of a condi- 
tion precedent to the right to condemn. The require- 
ment is satisfied by proof of an offer made in good 
faith with a reasonable effort to induce the owner to 
accept it. Suhr v. City of Seward..................... 
If there is an issue between the parties as to whether 
good faith negotiations took place before condemnation 
proceedings were begun, the issue should be tried to 
the court and determined as a preliminary matter be- 
fore proceeding to trial on the matter of damages. 
Suhr v. City of Seward ............ 0... c cee ee eee eee ee 
Moody’s Inc. v. State ..... cece eee eee ees 
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Equity. 


When property has been taken or damaged for a public 
use, the owner is entitled to recover as compensa- 
tion the difference between the value of such property 
immediately before and immediately after the comple- 
tion of the improvement from which the injury results. 
Danish Vennerforning & Old Peoples Home v. State... 


A property owner whose land abuts a public road which 
is the means used for access to his property may enjoin 
the obstruction of the road by an adjoining property 
owner. Yerg v. Hunt ................. 00. e ee eee eee eee 
Independent of any limitation prescribed for the guid- 
ance of courts of law, equity may, in the exercise of its 
own inherent powers, refuse relief where it is sought 
after undue and unexplained delay, and when injustice 
would be done, in the particular case, by granting the 
relief asked. Courts of equity have inherent power to 
refuse relief after undue and inexcusable delay inde- 
pendent of the statute of limitations. Cizek v. Cizek ... 
Where the obligation is clear and its essential charac- 
ter has not been changed by lapse of time, equity will 
enforce a claim of long standing as readily as one of 
recent origin, especially between the immediate par- 
ties to the litigation. Smith v. Smith ................. 

The defense of laches prevails only when it has become 
inequitable to enforce the claimant’s right, and it is not 
available to one who has caused or contributed to the 
cause of delay or to one who has had it within his power 
to terminate the action. Smithv. Smith ............... 
Equitable estoppel is based upon grounds of public pol- 
icy and good faith and is interposed to prevent injus- 
tice and inequitable consequences. Ordinarily, there 
must be a reliance in good faith upon statements or 
conduct of the party to be estopped and a change of 
position by the party claiming the estoppel to his injury, 
detriment, or prejudice. Smith v. Smith .............. 
While this court tries equity cases de novo, when evi- 
dence on a material question of fact is in irreconcilable 
conflict, this court will, in determining the weight of the 
evidence, consider the fact that the trial court observed 
the witnesses and their manner of testifying and must 
have accepted one version of the facts rather than the 
opposite. Waite v. Salestrom ..................0 ee eane 
Equity will decree reformation of a contract for a 
mistake only if the mistake is mutual. Waite v. Sale- 
StLOM bie tse law oes CaS Pee Ba Atraadeseeacedita 
Equity may also grant reformation to conform to the 
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antecedent agreement of the parties where there is 
mistake on one side and fraud or inequitable conduct 
on the other. Waite v. Salestrom ............-.....--- 
A failure to disclose a change made in a written instru- 
ment, which change modifies the prior agreement, may 
be such inequitable conduct as will, together with mis- 
take on the part of the other party, justify reforma- 
tion. Waite v. Salestrom ............0. 0... 0c eee eee 
Equity will not allow the statute of frauds to be used as 
an instrument of fraud. Albracht v. Prudential Ins. 
OO fo aes Sas tarees aden on eh a sates Was aA sane stand oe epaljon ara ene ete 
Where section 44-371, R. R. S. 1943, is not applicable, 
an oral assignment or pledge of a life insurance policy 
by the named beneficiary, after the death of the in- 
sured, to secure a debt or obligation of the beneficiary, 
accompanied by delivery of the policy, constitutes a 
pledge entitling the pledgee to an equitable lien upon 
the proceeds of the policy. Albracht v. Prudential 
TAS} COs, cxiess-cides'n- 3 wae ease saunas, sido WA ble SASH EINE Seg 
While equity cases are heard de novo in this court, in 
determining the weight to be given the evidence this 
court will consider the fact that the trial court observed 
the witnesses and their manner of testifying. Swearin- 
gen v. Swearingen ............ cece cece eee 
On an appeal from a judgment in equity when credible 
evidence on material questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial 
court observed the witnesses and their manner of testify- 
ing and accepted one version of the facts rather than 
the other. Wasserburger v. Coffee .................... 
It has long been recognized that courts of equity may 
grant relief in a form that is usually equivalent to a 
decree of specific performance of a contract to leave 
property by will, after the death of the defaulting prom- 
isor, by fastening a trust upon his estate in the hands 
of those taking it with notice of such contract or by 
devise or descent. Pflasterer v. Omaha Nat. Bank.... 
Jurisdiction in the equity court in such cases does not 
rest upon any distinction between real estate and per- 
sonal property, but rather upon the ground of the in- 
adequacy of an action at law. Pflasterer v. Omaha 
Nat. Bank? v2 seickilicies ideas ales Seal cys clalesiss ee on 
Equity will grant specific performance of a parol agree- 
ment to leave property to another if it is proved by 
evidence convincing and satisfactory, and if it has been 
wholly performed by one party and its nonperformance 
would be a fraud on him. Pflasterer v. Omaha Nat. 
MES LINC: Gacsess cavsr avenue sue rouse inca lave denayere “oWUr ateyetararar auame shear dev aitns ee 
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Estates. 


i, 


Estoppel. 
1. 


Equity cases are heard de novo by this court. In de- 
termining, however, the weight to be given the evi- 
dence, this court will consider the fact that the trial 
court observed the witnesses and their manner of testi- 
fying. Rasmussen Farms v. Gove ..............00.005 
The father has the primary responsibility for child sup- 
port but the ability of the mother to support the 
children must also be considered. The trial court has 
the responsibility of adjusting the equities between the 
parties. Scarpino v. Scarpino................... 00000. 
The showing of good cause that is required is analogous 
to that required by a court of equity in granting a new 
trial. Gunn v. Emerald, Inc. ............ 0... cece eee 


Appeals in probate matters are governed by article 16 
of Chapter 30, R. R. S. 1943. Gunn v. Emerald, Inc. ... 
An appeal in a probate matter must be taken within 30 
days after the decision and a transcript filed within 10 
days thereafter. Gunn v. Emerald, Inc............... 
Section 24-542, R. R. S. 1943, is not applicable to ap- 
peals in probate matters and a notice of appeal is not 
required in such an appeal. Gunn v. Emerald, Inc. ... 
Probate matters on appeal to the District Court from 
the county court are tried de novo. Gunn v. Emerald, 
FING ins vcs haved Aistarned Waa GEA aa aia deteatastyon be ee eye eps aaa nes 
The right to file a belated claim depends upon a show- 
ing of good cause. Gunn v. Emerald, Inc.............. 
The showing of good cause that is required is analogous 
to that required by a court of equity in granting a new 
trial. Gunn v. Emerald, Inc. ............ 0.0. e eee eee ee 


This court does not have authority to reduce past-due 
installments of child support. This is not to say, how- 
ever, that it may not find in a proper case that a party 
has equitably estopped herself from collecting install- 
ments accruing after some affirmative action which 
would ordinarily terminate future installments. Smith 
Vi Smith eck eal say wy a ede dled ee Senaied as 
Equitable estoppel is based upon grounds of public 
policy and good faith and is interposed to prevent in- 
justice and inequitable consequences. Ordinarily, there 
must be a reliance in good faith upon statements or 
conduct of the party to be estopped and a change of po- 
sition by the party claiming the estoppel to his injury, 
detriment, or prejudice. Smith v. Smith.............. 
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In determining the sufficiency of the evidence to sus- 
tain a judgment, the evidence must be considered 
most favorably to the successful party and every con- 
troverted fact must be resolved in that party’s favor. 
If there is a conflict in the evidence, this court will 
presume that the controverted facts were decided by 
the trial court in favor of the successful party and the 
findings will not be disturbed on appeal unless clearly 
wrong. V.P.O., Inc. v. Money ..............000e eee eee 
Nonconsent to enter the premises as an element of 
trespass may be proved by direct testimony or cir- 
cumstantial evidence. State v. Korf .................. 
The general rule is that damages must be proved with 
as much certainty as the case permits and cannot be 
left to conjecture, guess, or speculation. Generally, 
the evidence must be sufficient to enable the court or 
jury to determine the amount of damages with rea- 
sonable certainty. Tyler v. Oison Bros. Mfg. Co., Inc. 
In the absence of a bill of exceptions, it will be pre- 
sumed that issues of fact presented by the pleadings 
were established by the evidence, that they were cor- 
rectly decided, and in such situations the only issue 
that will be considered on appeal to this court is suf- 
ficiency of the pleadings to support the judgment. 
Abramson v. Bemis .......... 0.0.0. eee ect e eee eee ee 
A party may not properly assign as error on appeal 
the admission of evidence where no objection was 
made thereto at trial. Scudder v. Haug............... 
A trial court may, on its own motion, call witnesses 
and interrogate witnesses pursuant to section 27-614, 
R. R. 8S. 1943. Scudder v. Haug.....................4. 
It is the duty of the trier of fact to weigh the evidence 
and the credibility of the witnesses. Scudder v. Haug 
In a law action tried to the court without a jury, the 
findings of the court have the effect of a jury verdict 
and will not be disturbed on appeal unless clearly wrong. 
In testing the sufficiency of the evidence to support a 
verdict, it must be considered in the light most favor- 
able to the successful party. Every controverted 
fact must be resolved in his favor, and he should have 
the benefit of every inference that can reasonably be 
drawn therefrom. Mustion v. Ealy ................... 
It is not the province of this court to weigh the evi- 
dence or the credibility of witnesses, or resolve conflicts 
in the evidence; those functions are for the trier of fact. 
Mustion: v: Bally: -s...:t. cna 02 i iden whe leacare date Sends 
It is the duty of the trial court to decide a question 
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as a matter of law and direct a verdict only where 
the facts adduced to sustain a finding are such that 
but one conclusion can be drawn therefrom when re- 
lated to the applicable law. Mustion v. Ealy.......... 
A party who relies on circumstantial evidence for 
proof of causation need not exclude any other possible 
causes, but the evidence must be sufficient to fairly and 
reasonably justify the conclusion that a cause of action 
has been proved. Mustion v. Baly ..............---0-- 
Evidence relating to an illustrative experiment is ad- 
missible if a competent person conducted the experi- 
ment, and apparatus of suitable kind and condition 
was utilized, and the experiment was conducted fairly 
and honestly. The trial court has a wide discretion 
in determining whether evidence relating to illustrative 
experiments should be received, and a judgment will 
not be reversed because of the admission or rejection of 
such evidence unless there has been a clear abuse of 
discretion. Mustion v. Haly .............6 00sec eee ee 
When part of an act, declaration, conversation, or writ- 
ing is given into evidence by one party, the whole on 
the same subject may be inquired into by the other. 
National Bank of Commerce Trust & Sav. Assn. v. 
Kia tlemani icc cu. k Gone bb0k aie ave 2S 2c Ween fe Scare ne td 
The percentage of alcohol content of body fluids is rele- 
vant in a civil case when accompanied by expert opin- 
ion evidence of the effect thereof. Sandberg v. Hoogen- 
SON Si 6 ost ne wees tee ine a dae ewes Saeed neo aks 
The scope of the cross-examination of a witness is 
largely within the discretion of the trial court. State v. 
Steinmark: ssc60 6 sc vwaiasen  cececaes ah iee Shes ers 
It is within the discretion of the trial court to admit 
character evidence to support the credibility of a wit- 
ness whose credibility has been attacked by opinion or 
reputation evidence or otherwise. § 27-608 (1), R. R. 8S. 
1943. State v. Steinmark ............-:- eee eee ee eee ee ee 
The court, in furtherance of justice, may amend any 
pleading, when the amendment does not change sub- 
stantially the claim or defense, by conforming the 
pleadings to the facts proved. The decision to allow 
or deny the proposed amendment rests in the sound 
discretion of the trial court. Greenberg v. Bishop 
Clarkson Memorial Hospital ............-------eeesee- 
While this court tries equity cases de novo, when evi- 
dence on a material question of fact is in irreconcilable 
conflict, this court will, in determining the weight of 
the evidence, consider the fact that the trial court ob- 
served the witnesses and their manner of testifying and 
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must have accepted one version of the facts rather than 
the opposite. Waite v. Salestrom ..................... 
To warrant reformation of a written instrument, the 
evidence must be clear, convincing, and satisfactory. 
A mere preponderance of the evidence is not sufficient. 
Waite v. Salestrom ............. 0... cc cece eee eee eee 
In considering a motion for a directed verdict, all con- 
troverted evidence and legitimate inferences there- 
from are resolved in favor of the party against whom 
the motion is directed. Oban v. Bossard.............. 
While equity cases are heard de novo in this court, in 
determining the weight to be given the evidence this 
court will consider the fact that the trial court observed 
the witnesses and their manner of testifying. Swearin- 
gen v. Swearingen .......... cece eee eee eee 
In an action for divorce, if the evidence is principally 
oral and is in irreconcilable conflict, and the deter- 
mination of the issues depends to a reasonable extent 
upon the reliability of the respective witnesses, the 
conclusion of the trial court as to such reliability will 
be carefully regarded by the Supreme Court on review. 
Nickel ‘vi Nickel. iia c2 cite phe nae SaaS ee ie BE ae 
In a criminal! trial a confession of guilt is not compe- 
tent as evidence unless first shown to have been volun- 
tarily made. State v. Prim .............. 0.0.2. e eee ee 
Under the Sexual Sociopath Act, at a hearing to de- 
termine whether the defendant is no longer a sexual 
sociopath, the defendant has the burden of going for- 
ward with the evidence and establishing a prima facie 
basis for relief. Once that burden has been met by the 
defendant, the burden to prove beyond a reasonable 
doubt that the defendant remains a sexual sociopath 
shifts to the State and remains on the State thereafter. 
State: vicBlyth mand occcsccccin sc seesie ee nadie cee 3 as oe EER 
Under the Sexual Sociopath Act, the District Court 
may adopt any reasonable procedures to consolidate 
proceedings or hearings on the issue of whether or not 
the defendant is a sexual sociopath and on whether or 
not the defendant can benefit by treatment. Such issues 
should be treated in one proceeding where 
practicable. State v. Blythman....................... 
Review by this court of orders and decisions of the Court 
of Industrial Relations is restricted to considering 
whether the order of that court is supported by sub- 
stantial evidence justifying the order made, whether 
it acted within the scope of its statutory authority, 
and whether its action was arbitrary, capricious, or un- 
reasonable. American Fed. of S., C. & M. Emp. v. 
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Counties of Douglas & Lancaster ...................... 
The party against whom a motion for a directed ver- 
dict is directed is entitled to have every controverted 
fact resolved in his favor and to have the benefit of 
every inference that can reasonably be deduced from 
the evidence. It is only when the facts are conceded, 
undisputed, or are such that reasonable minds can 
draw but one conclusion therefrom that the trial court 
must decide the question as a matter of law and not 
submit itto a jury. Stevens v. Kasik.................. 
Expert testimony is permitted even in areas where lay- 
men have competence to determine the facts testified 
to by the expert where the trial court may feel the 
opinion would assist them. The trier of fact is not 
bound by the testimony of an expert witness. Christen- 
sen v. City of Tekamah ................. 0... cece ee eee 
Municipal corporations are prima facie the judges of 
the necessity and reasonableness of ordinances, and a 
legal presumption obtains in their favor unless the 
contrary appears on the face of the ordinance or is 
established by clear and unequivocal evidence. Han- 
sen v. City of Norfolk 2.0.0... 0... c cece eee eee 
A legal presumption exists in favor of validity and 
unless the contrary appears upon the face of an ordi- 
nance, the burden is upon the party attacking it as in- 
valid to show by clear and unequivocal evidence, that 
the regulation imposed is so arbitrary, unreason- 
able, or confiscatory as to amount to depriving such 
party of property without due process of law. Hansen 
Vi City of. Norfolk: ise Sse SOR pS. Re coca s ME eb ees BE 
Where it appears in an error proceeding that an ad- 
ministrative agency has acted within its jurisdiction 
and there is some competent evidence to sustain its 
findings and order, the order of the administrative 
agency will be affirmed on appeal. Stradley v. City 
Of OMAN as 6.088 as aA De cee a pk a Re ekil ee ge 
The admission into evidence of gruesome photographs 
rests in the sound discretion of the trial court, which 
must determine their relevancy and weigh their proba- 
tive value against their possible prejudicial effect. 
State v. Freeman ...... 0... ccc cette ee eeee 
It is the duty of the trial court in homicide cases to 
instruct the jury only on those degrees of homicide 
which find support in the evidence. State v. Free- 
TVVAN mse th hecd Babies Meats wa were oe isle. 6 Mace Ma O PSOE Oa leanne BS 
In an error proceeding, the order of an administra- 
tive tribunal must be affirmed if the tribunal has acted 
within its jurisdiction and there is some competent 
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evidence to sustain its findings. City of Omaha Human 
Relations Dept. v. City Wide Rock & Exc. Co.......... 
Equity cases are heard de novo by this court. In de- 
termining, however, the weight to be given the evi- 
dence, this court will consider the fact that the trial 
court observed the witnesses and their manner of tes- 
tifying. Rasmussen Farms v. Gove .................6. 
A judgment is not pleadable in bar of a second action 
unless it is founded on the same identical or substan- 
tially identical cause of action, and within this rule the 
commonly applied test of identity is whether the same 
evidence would sustain both suits. Midwest Franchise 
Corp: Vi. Wakin 335.432 nen bs ot otek Sen ese Sa ER 
An authenticated record of a prior judgment ordering 
the suspension of a motor vehicle operator’s license of 
a defendant with the same name is prima facie suf- 
ficient to establish identity in a prosecution for operat- 
ing a motor vehicle during a period of suspension of 
an operator’s license, in the absence of any contradic- 
tory evidence. State v. Dedmond..................... 
Purported evidence which does not appear in the bill of 
exceptions cannot be considered by the Supreme Court 
on appeal. Nicholson v. Braddock .................... 
Because the intent with which an act is done exists 
only in the mind of the actor, its proof may be inferred 
from the act itself and from the facts surrounding the 
act. State v. Cruse ........ 0... eee ec ee ee eee teens 
Photographs are admissible in evidence if shown to be 
true and correct representations of the places or sub- 
jects they purport to represent at times pertinent to 
the inquiry, if a proper foundation is laid. State v. 
BLOW s oh5 2558 sehcode ole else ares REO eae A ois 8 ded axe Oe ae yTe 
Admission of photographs in evidence is largely within 
the discretion of the trial court, and, unless an abuse 
of discretion is shown, error may not be predicated 
thereon. State v. Brown ............. cece eee eee eee 
In determining the sufficiency of the evidence to sus- 
tain the verdict, the evidence must be considered most 
favorably to the successful party, every controverted 
fact must be resolved in his favor and he must have 
the benefit of all inferences reasonably deducible there- 
from. Hartman v. Brady ......... 0.0... cece eee ee eae 
A party is ordinarily entitled to the benefit of the tes- 
timony of other witnesses in contradiction of his own, 
whenever his own is not of the character of a judicial 
admission and concerns only some evidential or con- 
stituent circumstance of his case. Hartman v. Brady 
In a prosecution for sexual assault it is not essential 
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that the prosecutrix be corroborated by other witnesses 
as to the particular acts which constitute the offense. 
It is sufficient if she is corroborated as to material 
facts and circumstances which support her testimony 
as to the principal fact in issue. State v. Rhodes...... 
In determining the sufficiency of the evidence to sus- 
tain the judgment, that evidence must be considered 
most favorably to the successful party and every con- 
troverted fact must be resolved in that party’s favor. 
The successful party is also entitled to any inference 
reasonably deducible from the evidence. Ineba Ranch 
Vs Cockerill i562 dancegestapet dirty ote ten gab eed wae os 
In an action at law, it is not for the Supreme Court to 
resolve the conflict in the evidence. The credibility of 
the witnesses and the weight to be given their testi- 
mony are for the trier of fact. Ineba Ranch v. Cocker- 
Gs pt vheavee ei hee au Ae ed bade POY RR ROAR ORN ENS 
The test of the sufficiency of circumstantial evidence 
in a criminal prosecution is whether the facts and cir- 
cumstances tending to connect the accused with the 
crime charged are of such a conclusive nature as to ex- 
clude to a moral certainty every rational hypothesis 
except that of guilt. State v. Journey ................. 
Intent may be determined from all the evidence, facts, 
and circumstances of the case, inclusive of the act,.and 
is a matter for the consideration and decision of the 
trier of fact. State v. Journey ................. 2c eee 
Whether sufficient foundation has been laid for the ad- 
mission of physical evidence must necessarily be deter- 
mined on a case-by-case basis. State v. Kerns........ 
A determination of admissibility of physical evidence 
generally rests within the sound discretion of the trial 
court and will not be reversed on appeal except for a 
clear abuse of discretion. State v. Kerns.............. 
In determining the question of whether the evidence 
is sufficient to submit the issues of negligence and con- 
tributory negligence to the jury, a party is entitled to 
have all conflicts in the evidence resolved in his favor 
and the benefit of every reasonable inference that may 
be deduced from the evidence, and if reasonable minds 
might draw different conclusions from a set of facts 
thus resolved in favor of a party, the issues of negli- 
gence and contributory negligence are for a jury. 
Pearson v. Richard ..... 0.0... cc cece cece ee eee eee nes 
Negligence is a question of fact and may be proven 
by circumstantial evidence and physical facts. How- 
ever, the law requires that the facts and circumstances 
proved, together with the inferences that may prop- 
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erly be drawn therefrom, indicate with reasonable cer- 
tainty the negligent act charged. Pearson v. Richard 
The persuasiveness of direct evidence may be destroyed 
by the physical facts or other circumstantial evidence, 
even though not contradicted by direct evidence. Pear- 
SOM! Vi RACHArG: oii. 4 sie oe oe 1 aresanlce: oases oe rhn ed seb acd Coad 
Where there is a reasonable dispute as to what the physi- 
cal facts show, the conclusions to be drawn there- 
from are for the jury. The credibility of witnesses 
and the weight to be given their testimony are 
solely for the consideration of the jury. Pearson v. 
RICH ARG! ices isd atic waded Sea arte ea seas eee aie ales 
The presumption in an action for wrongful death that a 
decedent exercised reasonable care for his own safety 
has no probative force, is a mere rule of law, obtains 
only in the absence of direct or circumstantial evi- 
dence justifying an inference on the subject, and dis- 
appears when evidence is produced. Pearson v. 
Richard? ssescc ee fs ase fee ee eee saree eek aiais wb raeeeeo Mei oee 
The failure of a defendant to initiate inquiry into the 
constitutional basis of his prior conviction at or prior 
to its offer into evidence forecloses him from challeng- 
ing its validity on an appeal to this court. State v. 
POWIO Rae chen ao eae a Scsletetinals a4 fo eydiasaca.e Pale we ea 
In interpreting a written contract, the meaning of which 
is in doubt and dispute, evidence of prior or con- 
temporaneous negotiations or understandings is admis- 
sible to discover the meaning which each party had 
reason to know would be given to the words by the 
other party. Cook v. Beermann...................005 
A written instrument is open to explanation by parol 
evidence when its terms are susceptible to two con- 
structions or where the language employed is vague or 
ambiguous. Cook v. Beermann...................-6-- 
Conflicting evidence relating to ambiguities and con- 
tradictory provisions in a written contract is for the 
finder of fact. Cook v. Beermann..................... 
A party may at any and all times invoke the language 
of his opponent's pleadings on which the case is being 
tried on a particular issue as rendering certain facts 
indisputable and in doing so he is neither required nor 
allowed to offer such pleading in evidence in the ordi- 
nary manner. Cook v. Beermann ...................-. 
Where one party desires to avail himself of the other’s 
pleading, it is not a process of using evidence, but an 
invocation of the right to confine the issues and to in- 
sist on treating as established the facts admitted in the 
pleadings. Cook v. Beermann....................02.. 
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Section 28-408.05 (3), R. R. S. 1943, provides: ‘‘Specific 
instances of prior sexual activity between the victim 
and any person other than the defendant shall not be 
admitted into evidence in prosecutions under sections 
28-401, 28-408.01 to 28-408.05, 28-409, and 28-929 unless 
consent by the victim is at issue, when such evidence 
may be admitted if it is first established to the court 
at an in camera hearing that such activity shows 
such a relation to the conduct involved in the case 
and tends to establish a pattern of conduct or behavior 
on the part of the victim as to be relevant to the issue 
of consent.’’ The determination of the admissibility of 
evidence of the prosecutrix’ prior sexual activity must 
be determined in each case upon its own circumstances. 
State v. Mason ss... ics cise ne ee eis ower eeneeeeeenes 
In a prosecution for sexual assault it is not essential 
that the prosecutrix be corroborated by other witnesses 
as to the particular acts which constitute the offense; 
it is sufficient if she is corroborated as to material 
facts and circumstances which tend to support her tes- 
timony as to the principal fact in issue. State v. Mason 
It is not error to refuse a jury instruction on a lesser- 
included offense unless, under a different but reason- 
able view, the evidence is sufficient to establish guilt of 
the lesser offense and also leave a reasonable doubt 
as to some particular element included in the greater 
offense but not the lesser. State v. Tamburano........ 
Where the State offers uncontroverted testimony on an 
essential element of a crime, mere speculation that the 
jury may disbelieve the testimony does not entitle the 
defendant to an instruction on a lesser-included offense. 
State v. Tamburano .... 2.2... ccc eens 
Deliberation and premeditation may be proven circum- 
stantially. State v. Beers ........... 0. cece c cece eae 
Motive is not an essential element of the crime of mur- 
der, although its absence is a circumstance favorable 
to the accused and the existence of motive may be 
shown in support of proof of intention. State v. Beers 
Where murder in the first degree is charged, the court 
is required, without request, to charge on such lesser 
degrees of homicide as to which the evidence is prop- 
erly applicable. In order for this rule to be applicable 
to an instruction as to manslaughter, the record must 
contain some evidence which would tend to show that 
the crime was manslaughter rather than murder. 
State-v.. B@@rs ic oe Fie iss diy isa ne coe Sele eee eee 
Where the evidence shows without dispute that one 
charged with murder purposely pointed a loaded gun 
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at another and pulled the trigger and there is no evi- 
dence of a sudden quarrel or other condition which 
might permit a finding that there was an absence of 
malice, then the court is not required to give an in- 
struction which would permit the jury to render a ver- 
dict of manslaughter simply because there is some evi- 
dence to support an instruction on legal justification or 
excuse for the killing. State v. Beers ................. 
It is proper to sustain a motion in limine to prevent 
reference to or the offer of evidence concerning mat- 
ters which are entirely extraneous or irrelevant to the 
issues of the case. State v. Casados...............00.. 
Previous acts of violence by the defendant against the 
victim of an assault may be shown for their bearing 
upon the issue of felonious intent. The trial court has 
broad discretion in determining the relevance of such 
testimony and the exercise of such discretion will be 
upheld in the absence of an abuse thereof. State v. 
CASAGOS! te: S502 2h eck Po theacs Re tags cones we Ged dae dictns 
Photographs purporting to show injuries received in 
two assaults, with proper foundation including evidence 
to enable the jury to distinguish the injuries resulting 
from the assault in issue, may be received in evidence. 
Unless an abuse of discretion appears, the ruling of the 
trial court will be affirmed. State v. Casados......... 
In the course of ruling upon a motion for summary 
judgment, the evidence should be viewed in the light 
most favorable to the party against whom the motion 
is directed and such party should receive the benefit 
of all favorable inferences which may be drawn from 
the evidence. Bringewatt v. Mueller.................. 
An award of custody will not be upheld when the evi- 
dence is insufficient to show the requirements of the 
best interests of a minor child in accordance with the 
provisions of section 42-364, R. S. Supp., 1976. Lauten- 
schlager v. Lautenschlager ......................-062- 
When the trial court disapproves a stipulation for cus- 
tody or support, the parties shall be given an oppor- 
tunity to secure and present evidence relevant to a re- 
examination of such issue, if such evidence has not pre- 
viously been presented to the court. Lautenschlager v. 
Lautenschlager ...0c.c0c¢6i secon ce ceedbae tee deca tee 
It is the duty of the trial court, sitting without a jury, 
to determine the credibility of witnesses and to weigh 
and to resolve conflicts in the evidence. Its findings, 
when supported by sufficient, competent evidence, will 
be upheld. State v. Crispell.................0.0.00000. 
Where the fitness of an applicant is an issue and 
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evidence both affirmative and negative in nature is 
presented, this court will not substitute its judgment 
for that of the commission if the order of the commis- 
sion is supported by competent evidence. Gentry Real 
Estate Co. v. King’s Limousine Service, Inc. .......... 
The intent with which an act is done is rarely, if ever, 
susceptible of proof by direct evidence, but may be in- 
ferred from words or acts and the facts or circum- 
stances surrounding the act. State v. Ristau.......... 
Subsections (a) through (f) of section 25-1267.04 (3), R. 
R. §. 1943, describe alternative conditions under which 
a deposition of a witness may be used at trial whether 
or not the witness is a party. Thus, where the plain- 
tiff resided out of the county where trial was had and 
was shown to be elderly and infirm, the trial court was 
correct in admitting his deposition into evidence with- 
out requiring a further showing that unusual circum- 
stances existed. English v. Bruin Engineering, Inc. ... 
For a hearsay statement to qualify for admission as an 
excited utterance, the following conditions must exist: 
(1) There must have been a startling event; (2) the 
statement must relate to the event; and (3) the state- 
ment must have been made by the declarant while 
under the stress of the exciting event. State v. Reed... 
A spontaneous statement made at the time of the event 
by one who has personal knowledge of the subject mat- 
ter of the statement is admissible under section 27-803 
(22), R. R. S. 1948, if the statutory conditions precedent 
to admission are met. State v. Reed .................. 
Evidence of other crimes, wrongs, or acts is admissible 
to show intent and lack of mistake or accident. State 


To justify a conviction on circumstantial evidence it is 
necessary that the facts and circumstances essential 
to the conclusion sought must be proved by competent 
evidence beyond a reasonable doubt, and when taken 
together must be of such a character as to be consistent 
with each other and with the hypothesis sought to be 
established thereby, and inconsistent with any reason- 
able hypothesis of innocence. State v. Sommers ...... 
In determining the sufficiency of evidence to sustain a 
conviction it is not the province of this court to resolve 
conflicts in the evidence, pass on the credibility of wit- 
nesses, determine the plausibility of explanations, or 
weigh the evidence. State v. Sommers................ 
This court will not interfere on appeal with a conviction 
based upon evidence unless it is so lacking in probative 
force that the court can say as a matter of law that 
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it is insufficient to support a verdict of guilt beyond a 
reasonable doubt. State v. Sommers .................. 
Under the Nebraska Workmen’s Compensation Act, the 
claimant has the burden of proof to establish by a pre- 
ponderance of the evidence that an unexpected and un- 
foreseen injury was in fact caused by the employment. 
Newbanks v. Foursome Package & Bar, Inc........... 
In a workmen’s compensation case involving a myo- 
cardial infarction, where the claimant has a preexist- 
ing disease or condition which contributes to the injury, 
he has the burden of establishing by a preponderance 
of the evidence that exertion in his employment, in 
reasonable probability, contributed in some material 
and substantial degree to cause the injury. The injury 
is compensable only if the employment contribution in- 
volves an exertion greater than that of nonemployment 
life. Newbanks v. Foursome Package & Bar, Inc. ..... 
In myocardial infarction cases the issue is whether 
the injury arises out of and in the course of employ- 
ment, and that issue must be determined by the facts of 
each case. Newbanks v. Foursome Package & Bar, 


Findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing will not be set aside 
on appeal unless clearly wrong. Newbanks v. Four- 
some Package & Bar, Inc. .... 2.0... . eee ee eee 
In testing the sufficiency of evidence to support find- 
ings of fact made by the Nebraska Workmen’s Compen- 
sation Court after rehearing, the evidence must be 
considered in the light most favorable to the successful 
party. Newbanks v. Foursome Package & Bar, Inc. .. 
In determining the sufficiency of the evidence to sus- 
tain a conviction in a criminal prosecution, it is not 
the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, determine 
the plausibility of explanations, or weigh the evidence. 
State: vi Diaflin < ioy os ecatte goer spt eee at eee Saas 
Where the evidence clearly establishes the forgery of a 
bank check, it is immaterial whether the check was 
ever presented to a bank for payment. State v. Laflin 
The venue of an offense may be proven like any other 
fact in a criminal case. It need not be established by 
direct testimony, nor in the words of the information, 
but if from the facts in evidence the only rational con- 
clusion which can be drawn is that the crime was com- 
mitted in the county alleged, the proof is sufficient. 
State: V. Teaslin 2. sigs cjeeaie gd Hae leita e £4 eis alte dislodars 
The resolution of conflicting testimony as to the volun- 
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tariness of a confession is for the trial court and jury. 
State v.-Green>s. sc.sdewi si ye nd mae aodee eae ew aes pate 


Where a real estate broker, while his brokerage con- 


tract is in full force and effect, obtains a purchaser for 
real estate and no sale is made during the existence of 
the agreement but sale is made thereafter by the owner 
to the person produced by the agent, on substantially 
the terms that had been offered through the agent’s ef- 
forts, the broker is entitled to a commission for making 
the sale. Byron Reed Co., Inc. v. Majers Market Re- 
Search: Co. INGs.o. essere tas eect aie ieee ee eevee eee 8S 


Foreclosure. 


Forgery. 


Fraud. 


1. 


Section 77-1917.01, R. R. S. 1943, provides the subdivisions 


of government named therein an independent and com- 
plete remedy for the foreclosure of special assessment 
liens and is in addition to any other remedies provided 
by law for the collection of special assessments. San- 
itary & Improvement Dist. #222 v. Metropolitan Life 
TNS (CO ioc E tie Bod yases Wastes wae AG Qeels dag, a ain ede GAA eels 


In order to prove the offense of forgery of a check, the 
State must show beyond a reasonable doubt that the 
check was signed by the defendant without the authori- 
zation of the party whose name was used and that it 
was forged with intent to defraud. State v. Laflin..... 
Knowingly passing a forged instrument as genuine is 
conclusive of an intent to defraud. State v. Laflin..... 
Where the evidence clearly establishes the forgery of a 
bank check, it is immaterial whether the check was 
ever presented to a bank for payment. State v. Laflin 


Equity may also grant reformation to conform to the 
antecedent agreement of the parties where there is 
mistake on one side and fraud or inequitable conduct 
on the other. Waite v. Salestrom ...............0--ee- 
The essential elements of a cause of action founded 
upon fraud or deceit are: That a representation be 
made as a statement of fact, which was untrue and 
known to be untrue by the party making it or was reck- 
lessly made; that it be made with intent to deceive and 
for the purpose of inducing the other party to act upon 
it; and that the other party be induced by reliance on 
it to act to his injury or damage. English v. Bruin 
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Engineering, Inc. ...... 0... ccc cece eee e eect eeee 
A person is justified in relying upon a representation 
made to him in al] cases where the presentation is a 
positive statement of material fact, and where an in- 
vestigation would be required to discover the truth. 
English v. Bruin Engineering, Inc. .................... 
Where one deliberately gives another a false statement 
in writing, knowing the purpose for which it is to be 
used, which the other uses to deceive a third party, 
he is a joint wrongdoer and must be held responsible 
for the consequences which follow. English v. Bruin 
Engineering, Inc. ........ ccc ec eee cet ener enes 
It is not essential to actionable fraud that the guilty 
party receive any benefit. The gravamen of the action 
is injury to the plaintiff, not benefit to the defendant. 
English v. Bruin Engineering, Inc. ...............00.0. 
The right of joint tort-feasors to contribution as among 
themselves does not affect their liability to the injured 
party. It is still the law in this state that an act 
wrongfully done by the joint agency or cooperation of 
several persons, or done contemporaneously by them 
without concert, renders them jointly and severally 
liable. English v. Bruin Engineering, Inc. ............ 


Frauds, Statute of. 


1. Generally, the statute of frauds does not apply to a 
contract which has been fully performed by one party. 
Albracht v. Prudential Ins. Co. ............. eee eee eee 

2. Equity will not allow the statute of frauds to be used 
as an instrument of fraud. Albracht v. Prudential Ins. 
CO ae seuss takes id aie Se ME Sa ated ahaa 1 Aijatone eee Det aU ahi ace Pann as Ree 

Garnishment. 

1. Section 1673 (b) and (c) of Title 15, U.S.C., preempts 
state garnishment statutes to the extent that state 
statutes are less restrictive. Ferry v. Ferry .......... 

2. Section 42-364.06, R. S. Supp. 1978, provides in part that 


if jurisdiction has been acquired of the employer, ‘‘In 
fixing the amount to be withheld by the employer from 
the parent-employee’s nonexempt, disposable earnings, 
the court shall determine that amount of earnings which, 
if paid over a reasonable period, would satisfy in full 
the child support arrearage existing as of the time of 
the hearing and would satisfy each child support obll- 
gation to come due in the future as such come due.’’ 
Perry: Vic Berry \s. tise 2h eee Pa es ane eed beaten are a 


791 


791 


791 


791 


791 


249 


249 


595 


VoL. 201] 


Gifts. 
A 


Guaranty. 
1. 


INDEX 


court cannot adjudicate the rights of a transferee of a 
gift without having the transferee in court since his 
rights may be adversely affected thereby. Baker v. 
Baker irccs'. ous opacities eta bee SS be Sa Gee bade ina 


The debtor is not a party to the guaranty, and the 
guarantor is not a party to the principal obligation. 
The undertaking of the former is independent of the 
promise of the latter and the responsibilities which 
are imposed by the contract of guaranty differ from 
those created by the contract to which the guaranty 
is collateral. National Bank of Commerce Trust & 
Sav. Assn. v. Katleman .............. 00.00. cece ee eee 
A guarantor is not liable on his own contract when 
the creditor has violated his own obligations and de- 
prived the guarantor of the means of preventing the 
loss protected by the guaranty. National Bank of 
Commerce Trust & Sav. Assn. v. Katleman........... 


Guardian and Ward. 


1. 


Guilty Plea 
1. 


Where a ward is receiving public assistance, the De- 
partment of Public Welfare, if its practice permits, 
may enter a conditional order to require the guardians 
to exhaust their remedies so long as it does not deny 
assistance to the ward pending such determination. 
Jansen v. Department of Public Welfare .............. 
In determining the eligibility of a potential trust bene- 
ficiary for public assistance, the interest of a beneiciary 
in a discretionary trust is not an available resource 
pending exhaustion of judicial remedies to determine 
whether such trustee is in fact abusing his discretion. 
Jansen v. Department of Public Welfare .............. 


S. 
In State v. Turner, 186 Neb. 424, 183 N. W. 2d 763 (1971), 
this state adopted the standard for determining the 
validity of guilty pleas set forth in North Carolina v. 
Alford, 400 U. S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970), 
that: ‘‘The standard was and remains whether the plea 
represents a voluntary and intelligent choice among the 
alternative courses of action open to the defendant.”’ 
State’v.:Mowle? 2h 6is6'ociieiae hohe eee bagel 
The Standards Relating to Pleas of Guilty promulgated 
by the American Bar Association outline what should 
be the minimum procedure in the taking of pleas of 
guilty. Those standards do not require a ritualistic 
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litany or item-by-item review of constitutional rights 
before accepting a plea of guilty from a defendant in 
acriminal case. State v. Fowler..................00.. 


When an allegation of jury misconduct is made and is 
supported by a showing which tends to prove that seri- 
ous misconduct occurred, the trial court should con- 
duct an evidentiary hearing to determine whether the 
alleged misconduct actually occurred. State v. Stein- 
WAP essed desis pis eho ete Tea ee aw melee Bee eo SNe wacked aes 
If misconduct occurred, the trial court must then de- 
termine whether it was prejudicial to the extent the de- 
fendant was denied a fair trial. If the trial court de- 
termines that the misconduct did not occur, or that it 
was not prejudicial, adequate findings should be made 
so that the determination may be reviewed. State v. 
SteinMark: 2:55... sesws ge hiSee ee san ss eh a atniadiag cakes 
The determination as to whether misconduct was prej- 
udicial to the extent that the defendant was denied a 
fair trial is a question for the trial court which is to be 
resolved upon the basis of an independent evaluation 
of all the circumstances in the case. State v. Stein- 
TMT Sa a he crises ee Rare sees aie Ses anal ea tare rae ago See OReTOL 
Under the Sexual Sociopath Act, after original commit- 
ment, all orders determining the current treatability 
status of a sexual sociopath, entered after hearing or 
after summary review shall be considered final orders 
for purposes of appeal. State v. Blythman............ 
Under the Sexual Sociopath Act, after original com- 
mitment, all orders determining the current status of a 
defendant as a sexual sociopath, entered after hearing 
or after summary review, shall be considered final or- 
ders for purposes of appeal. State v. Blythman....... 
Under the Sexual Sociopath Act, a motion for a hearing 
to determine whether the defendant is no longer a sex- 
ual sociopath must allege facts which, if true, raise a 
reasonable doubt as to whether or not the defendant is 
still a sexual sociopath. A conclusory allegation that 
a defendant is no longer a sexual sociopath, unsup- 
ported by facts, is insufficient. State v. Blythman.... 
Under the Sexual Sociopath Act, at a hearing to deter- 
mine whether the defendant is no longer a sexual socio- 
path, the defendant has the burden of going forward 
with the evidence and establishing a prima facie basis 
for relief. Once that burden has been met by the de- 
fendant, the burden to prove beyond a reasonable doubt 
that the defendant remains a sexual sociopath shifts to 
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Hearsay. 
I, 


Highways. 
1, 


the State and remains on the State thereafter. State v. 
BIYth may eae oo. ie eae sass ele tcae Suede eee ease wads 
Under the Sexual Sociopath Act, the District Court may 
adopt any reasonable procedures to consolidate pro- 
ceedings or hearings on the issue of whether or not the 
defendant is a sexual sociopath and on whether or not 
the defendant can benefit by treatment. Such issues 
should be treated in one proceeding where practicable. 
State:v. ‘Blyth man 3-0: seis. 26500 Sa je sees eae We eesaeweiarelgoe eae 
It is a well-established principle that whether a pro- 
ceeding be criminal or civil, the procedures and pro- 
cedural rules to be applied are those which are in effect 
at the date of the hearing or proceeding and not those 
in effect when the act or violation is charged to have 
taken place. Pflasterer v. Omaha Nat. Bank ......... 
In the absence of a request for a hearing to deter- 
mine voluntariness, the defendant cannot complain of 
the failure of the court to hold such a hearing. State v. 
WOWIOR asco Gaskin y eg tee ea neds Cede aan ees. 


For a hearsay statement to qualify for admission as an 
excited utterance, the following conditions must exist: 
(1) There must have been a startling event; (2) the 
statement must relate to the event; and (3) the state- 
ment must have been made by the declarant while un- 
der the stress of the exciting event. State v. Reed..... 
A spontaneous statement made at the time of the event 
by one who has personal knowledge of the subject 
matter of the statement is admissible under section 
27-803 (22), R. R. S. 1943, if the statutory conditions 
precedent to admission are met. State v. Reed 


A property owner whose land abuts a public road which 
is the means used for access to his property may enjoin 
the obstruction of the road by an adjoining property 
owner. Yerg v. Hunt ............... cece eee cence nee 
If any person suffers personal injury or loss of life, or 
damage to his property by means of insufficiency or 
want of repair of a highway or bridge or other public 
thoroughfare, which a political subdivision is liable to 
keep in repair, the person sustaining the loss or dam- 
age, or his personal representative, may recover in an 
action against the political subdivision. Christensen v. 
City of Tekamah ............ 0.00.2 c ccc cece eee e eee eeee 
The liability of all political subdivisions based on the 
alleged insufficiency or want of repair of any public 


913 


285 


285 


427 


647 


800 


800 


344 


914 


INDEX [VoL. 


thoroughfare is to be determined by the provisions of 
sections 23-2410 and 23-2411, R. R. S. 1943, and judicial 
interpretations governing the liability of counties under 
the statute in effect prior to the enactment of the Politi- 
cal Subdivisions Tort Claims Act. Christensen v. City 
Of Tekamahiies i. cctas Ge heudie diy aee dad soda a ae de arida dees 
A county is not an insurer, but must use reasonable 
and ordinary care in the construction, maintenance, 
and repair of its highways and bridges so that they 
will be reasonably safe for a traveler using them while 
he is in the exercise of reasonable and ordinary cau- 
tion and prudence. Christensen v. City of Tekamah... 
The character and extent of unevenness or other in- 
equalities in the surface of a highway, or street, as 
well as the surrounding circumstances, determine 
whether such inequalities constitute actionable de- 
fects. The test ordinarily is whether the inequalities 
are of such magnitude or extent as to be likely to cause 
injury to travelers who are proceeding with due care. 
The public authority is not liable for a failure to remedy 
trivial irregularities, slight depressions, or other minor 
inequalities in the surface of the highway. Christen- 
sen v. City of Tekamah ............. 0... cece cece eens 
Holes, ruts, or depressions in the street or sidewalk 
may give rise to a right of action for injuries caused 
thereby if they are of such a nature that danger there- 
from might reasonably be anticipated. Slight holes or 
depressions which are not in the nature of traps, and 
from which danger could not reasonably be anticipated, 
are not defects for which an action will lie. Christen- 
sen v. City of Tekamah ............... 0. ccc cce cc eeeeee 
A driver of a motor vehicle about to enter a street or 
highway protected by stop signs is required to come to 
a full stop as near the right-of-way line as possible be- 
fore driving onto such street or highway. After having 
stopped, such driver shall yield the right-of-way to any 
vehicle which is approaching so closely on the favored 
highway as to constitute an immediate hazard if the 
driver at the stop sign moves his vehicle into or across 
such intersection. It is such a driver’s duty to look both 
to the right and to the left and to maintain a proper 
lookout for the safety of himself and others traveling 
on the streets. Hartman v. Brady .................... 
The right of a motorist on a favored street to assume 
that a vehicle on a nonfavored street will be brought 
to a stop before it enters the intersection and will not 
proceed until the motorist has passed neither permits 
the motorist on the favored street to claim the right-of- 
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Homicide. 
1. 


way when he is too distant from the intersection to be 
entitled to it nor relieves him of the duty of exercising 
due care to avoid an accident. Hartman v. Brady..... 
A violation of a statute regulating the use and opera- 
tion of motor vehicles upon the highways, including a 
speed regulation, does not in and of itself constitute 
negligence, but any such violation is evidence which 
may be considered with all other facts and circum- 
stances of the case in determining whether or not the 
violation is negligent. Hartman v. Brady............. 
When a motorist enters an intersection of two high- 
ways he is obligated to look for approaching motor 
vehicles and to see those within that radius which de- 
notes the limit of danger. If he fails to see a car which 
is favored over him under the rules of the road, he is 
guilty of contributory negligence sufficient to bar a 
recovery as a matter of law. If he fails to see an auto- 
mobile not shown to be in a favored position the pre- 
sumption is that its driver will respect his right-of-way 
and the question of his contributory negligence in pro- 
ceeding to cross the intersection is a jury question. 
Pearson v. Richard ........... cece cence eect ener e eens 
The right-of-way which the driver of a vehicle is re- 
quired to yield to the vehicle on the right is a quali- 
fied right-of-way. The driver on the right must exer- 
cise due care, may not proceed in disregard of the sur- 
rounding circumstances, and where necessary to avoid 
a collision may be required to yield the right-of-way. 
The fact that one may have the directional right-of-way 
does not permit him to proceed in utter disregard of 
traffic approaching from the left. Pearson v. Richard 


It is the duty of the trial court in homicide cases to 
instruct the jury only on those degrees of homicide 
which find support in the evidence. State v. Freeman 
First degree murder includes the killing of a person 
“purposely and of deliberate and premeditated malice.”’ 
§ 28-401, R. R. S. 1948. State v. Beers ................. 
Deliberation and premeditation must take place before 
the killing, but no particular length of time is required 
for deliberation provided the intent to kill is formed 
before and not merely simultaneously with the act 
which caused the death. State v. Beers ............... 
Deliberation and premeditation may be proven circum- 
stantially. State v. Beers .......... 0... ccc cc cece e eee 
Motive is not an essential element of the crime of mur- 
der, although its absence is a circumstance favorable 
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to the accused and the existence of motive may be 

shown in support of proof of intention. State v. Beers. 714 
6. Manslaughter is a lesser-included offense in the greater 

crime of murder and is defined as follows: ‘‘Who- 

ever shall unlawfully kill another without malice, either 

upon a sudden quarrel, or unintentionally, while the 

slayer is in the commission of some unlawful act, shall 

be deemed guilty of manslaughter.’’ § 28-403, R. R. S. 

1943. State v. Beers ......... cece cece 714 
7. Where murder in the first degree is charged, the court 

is required, without request, to charge on such lesser 

degrees of homicide as to which the evidence is prop- 

erly applicable. In order for this rule to be applicable 

to an instruction as to manslaughter, the record must 

contain some evidence which would tend to show that 

the crime was manslaughter rather than murder. 

State-vi Beers: o.6 ices wean caleba vee Eaee eae te Bed 714 
8. Malice denotes that condition of mind which is mani- 

fested by the intentional doing of a wrongful act with- 

out just cause or excuse. State v. Beers .............. 714 
9. Where the evidence shows without dispute that one 

charged with murder purposely pointed a loaded gun at 

another and pulled the trigger and there is no evi- 

dence of a sudden quarrel or other condition which 

might permit a finding that there was an absence of 

malice, then the court is not required to give an in- 

struction which would permit the jury to render a ver- 

dict of manslaughter simply because there is some 

evidence to support an instruction on legal justification 

or excuse for the killing. State v. Beers............... 714 
10. By ‘‘proximate cause’’ is meant a moving or effective 

cause or fault which, in the natural and continuous 

sequence unbroken by an efficient intervening cause, 

produces the death and without which the death would 

not have occurred. State v.Sommers................. 809 


Indictments and Informations. 

The purpose of the requirement contained in section 29- 
1602, R. R. S. 1943, that the names of witnesses for the 
prosecution be listed on the information, is to inform 
the defendant of the names of persons who will testify 
against him and give him an opportunity to investigate 
regarding their background and pertinent knowledge. 
The failure to endorse on the information the names of 
witnesses to be called by the State is not ground for 
reversal of conviction in the absence of a showing of 
prejudice. State v. Journey .................... 0.0000. 607 
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Infants. 


1, 


Where a divorce decree provides for the payment of 
stipulated sums monthly for the support of a minor 
child or children, contingent only upon a subsequent 
order of the court, such payments become vested in the 
payee as they accrue. The courts are without authority 
to reduce the amounts of such accrued payments. 
Smithy Smith s. 5 .2ei ss hws oe onal eed hee ede 
The primary consideration in matters involving child 
custody, whether arising as a part of the proceedings 
for dissolution of marriage or otherwise, is that the 
award of custody should be determined in accordance 
with the test of what is in the best interests of the minor 
child. Eravi v. Bohnert ...............-:: cece cee 
Generally speaking, it is in the best interests of the 
child that he should be in the care of his natural parent. 
Eravi'y: Bohnert: e500. 025652 beans Siete eene neue. 
Courts cannot deprive a parent of the custody of a child 
merely because the parent has limited resources or 
financial problems or is not socially acceptable, nor be- 
cause the parent’s life style is different or unusual. 
Neither can a court deprive a parent of the custody of 
a child merely because the court reasonably believes 
that some other person could better provide for the 
child. Eraviv. Bohnert ............. 0.0.0.0. eee eee eee 
A decree fixing custody of a minor child will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the 
child require such action. Swearingen v. Swearingen 
While the discretion of the trial court on granting or 
changing custody of minor children is subject to re- 
view, the determination of the court will not ordinarily 
be disturbed unless there is a clear abuse of discre- 
tion or it is clearly against the weight of the evidence. 
Swearingen v. Swearingen .......... 0. eee cece teen ees 
A decree fixing custody of minor children will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the 
children require such action. Ahlman v. Ahiman..... 
In cases involving child custody, the determination of 
the trial court will not ordinarily be disturbed unless 
there was a clear abuse of discretion on its part or its 
findings are clearly against the weight of the evidence. 
Ahiman’ v..-AhIMman ¢ e245 00663 cee tie eases eee caida 
Sexual misconduct is a factor which, although not 
necessarily determinative, may properly be. considered 
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in determining what is in the best interests of the chil- 
dren. Ahlman v. Ahlman................6 0. cece eee 
In a proceeding to determine paternity of a child un- 
der the provisions of sections 13-101 to 13-112, R. R. 8. 
1943, the mother is a competent witness on the issue of 
the child’s paternity. Roebuck v. Fraedrich .......... 


Initiative and Referendum. 


1. 


Injunction. 
1. 


By the initiative process municipal voters may amend 
or repeal an ordinance enacted by the legislative body 
of a municipality where the object of the initiative 
is to accomplish no more than that which the city coun- 
cil and mayor could do if they so chose. State ex rel. 
BoyerVs Grady: soi. 5 sais Mea si soi o siee har ewan ees 
Section 77-27,142, R. R. S. 1943, does not limit the power 
to propose or reject ordinances concerning a municipal 
sales tax to the legislative body of a municipality, and 
does not except sales tax ordinances from the usual 
powers of initiative and referendum. State ex rel. 
Boyer Vs Grady s5 2 eee. dbase cee createed ecienenes 


A property owner whose land abuts a public road which 
is the means used for access to his property may enjoin 
the obstruction of the road by an adjoining property 
owner. Yerg v. Hunt.............. 0. ccc cece eee eee eee 
When the circumstances and situation of the parties 
have changed so that it would be just and equitable 
to vacate or modify a permanent injunction, the court 
which granted the injunction may vacate or modify it 
upon motion. Wasserburger v. Coffee ................ 
Where a defendant seeks the vacation of a permanent 
injunction allowed against him after a trial in a civil 
action, the burden is on him to show that the threat- 
ened injury has been certainly overcome, not that it 
possibly may be. Wasserburger v. Coffee ............. 


Instructions. 


1. 


Ordinarily, the failure to object to instructions after 
they have been submitted to counsel for review will 
preclude raising an objection on appeal. National 
Bank of Commerce Trust & Sav. Assn. v. Katleman... 
It is the duty of the trial court to instruct the jury upon 
the law of the case made applicable by the pleadings 
and the evidence. Geiger v. Sweeney ..... abides lace tereeG te 
It is one of the many functions of the trial court to pre- 
sent to the jury as clear and intelligent an understand- 
ing of the material issues presented by the pleadings 
and the evidence as lies within its power. Geiger v. 
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13. 


SWECNECY: 6 3oS8i5 3s epee Ch het baie ale dedadseessewees 
It is ordinarily not appropriate that the trial court sub- 
mit to the jury the allegations of plaintiff's petition in 
haec verba. The trial court has the duty to properly 
analyze, summarize, and submit to the jury the sub- 
stance of the allegations of negligence in tort petitions. 
Greenberg v. Bishop Clarkson Memorial Hospital ..... 
An inadvertent grammatical error in an instruction is 
harmless error if it is clear from the instruction itself 
and the other instructions given that the jury was not 
confused or misled by the error. Greenberg v. Bishop 
Clarkson Memorial Hospital .....................2---- 
Abstract statements of law applicable in cases in which 
the evidence fails to establish a prima facie case for 
submission to a jury are ordinarily inappropriate as in- 
structions to a jury in a case in which a prima facie 
case has been established. Greenberg v. Bishop Clark- 
son Memorial Hospital ........... 0.0.0 cece eee ce eee 
If a trial court gives an erroneous instruction, or er- 
roneously gives an instruction, the record must estab- 
lish such an error did not affect the result of the trial 
unfavorably to the party affected by such instruction. 
Oban v. BosSard ........ cece cece ccc cence teen ences 
It is the duty of the trial court in homicide cases to in- 
struct the jury only on those degrees of homicide which 
find support in the evidence. State v. Freeman....... 
An issue as to the proper measure of damages may 
be raised by objecting to the instructions and tendering 
a requested instruction. A RLCorp. v. Hroch........ 
The necessity of the trial court instructing the jury 
with reference to the failure of the defendant to testify 
(NJI No. 14.63) is a matter of trial strategy on the part 
of defendant’s counsel, and must be requested by him, 
or the subject of agreement between counsel and the 
court. State v. Fowler ........... 00. e eee cee ences 
It is not error to refuse a jury instruction on a lesser- 
included offense unless, under a different but reason- 
able view, the evidence is sufficient to establish guilt 
of the lesser offense and also leave a reasonable doubt 
as to some particular element included in the greater 
offense but not the lesser. State v. Tamburano........ 
Where the State offers uncontroverted testimony on an 
essential element of a crime, mere speculation that the 
jury may disbelieve the testimony does not entitle the 
defendant to an instruction on a lesser-included offense. 
State v. Tamburano ........... 0.0... ccc e eee ee eee 
Where the evidence shows without dispute that one 
charged with murder purposely pointed a loaded gun at 
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another and pulled the trigger and there is no evidence 
of a sudden quarrel or other condition which might 
permit a finding that there was an absence of malice, 
then the court is not required to give an instruction 
which would permit the jury to render a verdict of 
manslaughter simply because there is some evidence 
to support an instruction on legal justification or excuse 
for the killing. State v. Beers ............... ce ee ee eee 


In a policy indemnifying insured for loss by burglary 
for ‘‘property while unattended in or on any motor 
vehicle or trailer, other than a public conveyance, un- 
less the loss is the result of forcible entry into such 
vehicle while all doors, windows or other openings 
thereof are closed and locked, provided there are vis- 
ible marks of forcible entry on the exterior of such 
vehicle,’’ such visible marks requirement was intended 
to be and is a limitation on liability and not an attempt 
to determine the character of evidence to show liability. 
Cochran v. MFA Mut. Ins. Co................ 0.0002 e eee 
A limited liability provision in a policy of insurance is 
not ambiguous and there is no room for the rule that in- 
surance contracts will be construed most favorably to 
the insured. Cochran v. MFA Mut. Ins. Co. ........... 


The right of reformation presupposes that the instru- 
ment does not express the true intent of the parties 
and the purpose of reformation is to make an erroneous 
instrument express the real agreement. If the parties 
have not come to a complete mutual understanding of 
all the essential terms of the bargain, there is no 
standard to which the writing can be con- 
formed. Waite v. Salestrom .....................0000. 
Voluntary intoxication is no justification or excuse for 
crime unless it is so excessive that the person is wholly 
deprived of reason so as to prevent the requisite crim- 
inalintent. State v. Prim..............0....0.....0.4.. 
Specific intent is an essential element in the crime of 
assault with intent to inflict great bodily injury, and 
proof thereof is indispensable to sustain a conviction. 
state :vs Cruse: cassis tes ex tdanahd ened lode ea eeees tales 
Because the intent with which an act is done exists only 
in the mind of the actor, its proof may be inferred from 
the act itself and from the facts surrounding the act. 
State ‘v.. (Cruse: fe. cer dee Tested vis Shad eee we eens 
Intent may be determined from all the evidence, facts, 
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10. 


11. 


12. 


13. 


14. 


and circumstances of the case, inclusive of the act, and 
is a matter for the consideration and decision of the 
trier of facts. State v. Journey ....................0.. 
The existence of specific intent may be inferred from 
the circumstances under the usual rule that every sane 
person is presumed to intend the usual and probable 
consequences of his acts. State v. Journey ............ 
Whether an article annexed to the real estate has be- 
come a part thereof is a mixed question of law and 
fact. In determining this question, the following tests, 
while not all inclusive, have received general approval, 
viz: (1) Actual annexation to the realty, or something 
appurtenant thereto; (2) appropriation to the use or 
purpose of that part of the realty with which it is con- 
cerned; and (3) the intention of the party making the 
annexation to make the article a permanent accession 
to the freehold. Cook v. Beermann................... 
Where the owner of property puts in improvements, the 
law at once raises a presumption of intention to make 
them a part of the land. Rules for determining what 
is a fixture are construed strongly against the vendor 
and in favor of the purchaser. Cook v. Beermann..... 
Deliberation and premeditation must take place before 
the killing, but no particular length of time is required 
for deliberation provided the intent to kill is formed 
before and not merely simultaneously with the act 
which caused the death. State v. Beers............... 
Motive is not an essential element of the crime of mur- 
der, although its absence is a circumstance favorable 
to the accused and the existence-of motive may be shown 
in support of proof of intention. State v. Beers........ 
Malice denotes that condition of mind which is mani- 
fested by the intentional doing of a wrongful act with- 
out just cause or excuse. State v. Beers.............. 
Previous acts of violence by the defendant against the 
victim of an assault may be shown for their bearing 
upon the issue of felonious intent. The trial court has 
broad discretion in determining the relevance of such 
testimony and the exercise of such discretion will be 
upheld in the absence of an abuse thereof. State v. 
CASAGOS! sie cbc vdne Ses wusthenis si tus oblate Sie aes aceidlics Miguaeat ane 
The intent with which an act is done is rarely, if ever, 
susceptible of proof by direct evidence, but may be in- 
ferred from words or acts and the facts or circum- 
stances surrounding the act. State v. Ristau.......... 
It is not essential to a conviction for assault with in- 
tent to do great bodily injury that the accused should 
have intended the precise injury which followed as the 
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result of the assault. It is sufficient if serious bodily 
harm of any kind was contemplated. State v. Ristau 
The essential elements of a cause of action founded 
upon fraud or deceit are: That a representation be 
made as a statement of fact, which was untrue and 
known to be untrue by the party making it or was reck- 
lessly made; that it be made with intent to deceive and 
for the purpose of inducing the other party to act upon 
it; and that the other party be induced by reliance on 
it to act to his injury or damage. English v. Bruin 
Engineering, Ine. .2:.0006 corde bed bia das wate ey eben 
Evidence of other crimes, wrongs, or acts is admissible 
to show intent and lack of mistake or accident. State 
V2 ROO ee choi Het ened oda te sae tee aleee ie bag hietes 
In order to prove the offense of forgery of a check, the 
State must show beyond a reasonable doubt that the 
check was signed by the defendant without the authori- 
zation of the party whose name was used and that it 
was forged with intent to defraud. State v. Laflin..... 
Knowingly passing a forged instrument as genuine is 
conclusive of an intent todefraud. State v. Laflin..... 
A legislative act will operate only prospectively and not 
retrospectively unless the legislative intent and purpose 
that it should operate retrospectively is clearly dis- 
closed. Wheelock & Manning 00 Ranches, Inc. v. 
Heath... 6454 icv ete ad eee cea tte GT ae wee 
For abandonment of mineral interests in realty to 
occur there must be both a relinquishment of posses- 
sion or nonuser of the right granted together with the 
intention to abandon. Wheelock & Manning 00 
Ranches, Inc. v. Heath ............. cece ee cee 


The trial court has the inherent power in adjusting the 
rights of the parties to provide that a money 
allowance to be paid in installments shall not draw 
interest until a certain date. Nickel v. Nickel......... 
Section 45-103, R. R. 8. 1943, providing for interest on 
judgments from the date of rendition thereof, is ap- 
plicable to child support installments accrued prior to 
August 24,1975. Ferry v. Ferry .............. cece ceaee 
When the judgment is payable in installments, interest 
begins to accrue on the individual installments when 
they are due. Ferry v. Ferry ................ceeeeeeee 
When the statutory interest rate changes, the new rate 
applies to all delinquent installments from the effective 
date of the new rate. Ferry v. Ferry .................. 
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Intoxication. 

1. The result of the blood test of the passenger was rele- 
vant to prove his intoxication. Intoxication would di- 
minish his appreciation of danger and render him more 
likely to take greater risks than usual. Sandberg v. 
HoOgense ni ic.c 2s oh ssa SA es ing ti ere ete des 190 

2. A guest may be guilty of contributory negligence or as- 
sumption of risk by riding or continuing to ride witha 
driver who he knows, or in the exercise of ordinary 
care and diligence, should know, is so intoxicated that 
he is unable to operate the vehicle with proper pru- 
dence or skill. Sandberg v. Hoogensen ................ 190 

8. Voluntary intoxication is no justification or excuse for 
crime unless it is so excessive that the person is wholly 
deprived of reason so as to prevent the requisite crimi- 
nal intent. State v. Prim ................. cece eee eee 279 


Judgments. 

1. Upon appeal to this court from a judgment of the Dis- 
trict Court in an appeal from the Nebraska Equal Op- 
portunity Commission the judgment of the District 
Court will be affirmed if it is supported by substantial 
evidence. Snygg v. City of Scottsbluff Police Dept. .... 16 

2. The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a verdict of a 
jury and will not be set aside on appeal unless clearly 
wrong. V.P.O., Inc. v. Money ..........-.:+eeeeee eee 30 

3. In determining the sufficiency of the evidence to sus- 
tain a judgment, the evidence must be considered most 
favorably to the successful party and every contro- 
verted fact must be resolved in that party’s favor. If 
there is a conflict in the evidence, this court will pre- 
sume that the controverted facts were decided by the 
trial court in favor of the successful party and the find- 
ings will not be disturbed on appeal unless clearly 
wrong. V.P.O., Inc. v. Money ............ 00. e eee eee 30 

4. When the evidence is conflicting, the verdict of a jury 
will not be set aside on appeal unless it is clearly 
wrong. McIntosh v. Borchers ................5-:e eee 35 

5. Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the ques- 
tion as a matter of law rather than to submit it to a jury 
for determination. Floridia v. Farlee ................. 39 

6. A jury verdict based on conflicting evidence should not 
be set aside on appeal unless clearly wrong. National 
Bank of Commerce Trust & Sav. Assn. v. Katleman... 165 

7. A juror may not testify as to the effect of any matter or 


924 


10. 


11. 


12. 


13. 


14, 


15. 


INDEX [Vou. 201 


statement upon his or any other juror’s mind or emo- 
tions as influencing him to assent to or dissent from the 
verdict or concerning his mental processes in connec- 
tion therewith. State v. Steinmark .................... 
The setting aside of a default judgment of one co-obli- 
gor does not ipso facto set aside the judgment against 
the other where the obligations are joint and several. 
Waite v. Salestrom .............. 0. ccc ccc eee eee ees 
When a question in controversy has been once finally 
decided it becomes the law of the case and is binding on 
the parties in all subsequent stages of the litigation. 
Wasserburger v. Coffee ........... 0... cece eee 
On an appeal from a judgment in equity when credible 
evidence on material questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial court 
observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 
other. Wasserburger v. Coffee ....................00. 
A judgment on the merits, rendered in a former suit be- 
tween the same parties or their privies, on the same 
cause of action, by a court of competent jurisdiction, 
operates as a bar not only as to every matter which 
was offered and received to sustain or defeat the claim, 
but as to every other matter which might with proprie- 
ty have been litigated and determined in that action. 
Midwest Franchise Corp. v. Wakin .................... 
A judgment is not pleadable in bar of a second action 
unless it is founded on the same identical or sub- 
stantially identical cause of action, and within this rule 
the commonly applied test of identity is whether the 
same evidence would sustain both suits. Midwest 
Franchise Corp. v. Wakin ............... 00... cc eeeeee 
Privity depends upon the relation of the parties to the 
subject matter. Privity implies a relationship by suc- 
cession or representation between the party to the sec- 
ond action and the party to the prior action in respect 
to the right adjudicated in the first action. Midwest 
Franchise Corp. v. Wakin .............. 0.00. c ec eeeeeee 
As a general rule, a stockholder is so in privity with, 
and represented by, the corporation that he is bound by 
a judgment for or against the corporation insofar as it 
deals in corporate rights and liabilities and affects the 
stockholders as a body, where it was not obtained by 
fraud or collusion, but he is not bound with respect to 
individual rights and liabilities or rights and liabilities 
which are not common to all the stockholders. Mid- 
west Franchise Corp. v. Wakin ....................0005 
An authenticated record of a prior judgment ordering 


200 


224 


416 


416 


450 


450 


450 


450 


VoL. 201] INDEX 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 
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the suspension of a motor vehicle operator’s license of 
a defendant with the same name is prima facie suffi- 
cient to establish identity in a prosecution for operating 
a motor vehicle during a period of suspension of an op- 
erator’s license, in the absence of any contradictory 
evidence. State v. Dedmond .....................00008 
The judgment of the trial court in an action where a 
jury has been waived has the effect of a verdict of a 
jury and will not be set aside unless clearly wrong. 
Vicek ve Sutton: . 02 icc cs eh ea hie ede Ae eaten wee 
A proper judgment will not be reversed because the 
trial court gave an erroneous reason for its rendition. 
Strauss v. Square D Co. ..... 0... cece eens 
A trial court has inherent power, on its own motion, to 
vacate a judgment within the term at which it was ren- 
dered. Hall v. Hall ............. cece cece e cece eee 
The judgment of the trial court in a law action has the 
effect of a jury verdict and should not be set aside un- 
less clearly wrong. Ineba Ranch v. Cockerill ......... 
In determining the sufficiency of the evidence to sus- 
tain the judgment, that evidence must be considered 
most favorably to the successful party and every con- 
troverted fact must be resolved in that party’s favor. 
The successful party is also entitled to any inference 
reasonably deducible from the evidence. Ineba Ranch 
Ve COCKOPIN os . posaS hace dao ate gees i eaiouetnte hale elas 
When the judgment is payable in installments, interest 
begins to accrue on the individual installments when 
they are due. Ferry v. Ferry ................0 2c e eee 
In determining the sufficiency of evidence to sustain a 
conviction it is not the province of this court to resolve 
conflicts in the evidence, pass on the credibility of wit- 
nesses, determine the plausibility of explanations, or 
weigh the evidence. State v.Sommers................ 
Findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing will not be set 
aside on appeal unless clearly wrong. Newbanks v. 
Foursome Package & Bar, Inc. ..................0005. 
In determining the sufficiency of the evidence to sus- 
tain a conviction in a criminal prosecution, it is not the 
province of this court to resolve conflicts in the evi- 
dence, pass on the credibility of witnesses, determine 
the plausibility of explanations, or weigh the evidence. 
State V2 Wa Mn es 3 ek oyk betas nce On eed SaR RA Wie acd des 


Judicial Notice. 


1. 


Generally, this court will not take judicial notice of a 
municipal ordinance which does not appear in the rec- 
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ord on appeal. State v. Korf ............. 00... e ee eee 
A court will take judicial notice of the pleadings, or- 
ders, and judgments in the case before it. Ferry v. 
Berry. ci cacao dea esa ele Seah ee ead long Bee ee ears 


Proximate cause is a legal concept with a particular 
meaning in the law. It does not fall in that class of 
words or phrases where the meaning is commonly 
known and understood by the lay public. The purpose 
of the definition of the term is to keep jurors within cor- 
rect legal bounds. Geiger v. Sweeney ................. 
It is the duty of the trial court to instruct the jury upon 
the law of the case made applicable by the pleadings 
and the evidence. Geiger v. Sweeney ................. 
It is one of the many functions of the trial court to pre- 
sent to the jury as clear and intelligent an understand- 
ing of the material issues presented by the pleadings 
and the evidence as lies within its power. Geiger v. 
SWEENEY 15.0 os heh yeu al li ee pane Dera wee a aS 
A juror may testify as to whether extraneous prejudi- 
cial information was improperly brought to the jury’s 
attention during deliberations. State v. Steinmark .... 
A juror may not testify as to the effect of any matter or 
statement upon his or any other juror’s mind or emo- 
tions as influencing him to assent to or dissent from the 
verdict or concerning his mental processes in connec- 
tion therewith. State v. Steinmark .................... 
When an allegation of jury misconduct is made and is 
supported by a showing which tends to prove that seri- 
ous misconduct occurred, the trial court should conduct 
an evidentiary hearing to determine whether the al- 
leged misconduct actually occurred. State v. Stein- 
IMAP oCo i tcna Sana Pays Ger ern Shak eaten forkean ARIS ra eave Bee 
If misconduct occurred, the trial court must then deter- 
mine whether it was prejudicial to the extent the de- 
fendant was denied a fair trial. If the trial court deter- 
mines that the misconduct did not occur, or that it was 
not prejudicial, adequate findings should be made so 
that the determination may be reviewed. State v. 
SteinMark ois ess pein sat denna Saas Deseletdawee 
The determination as to whether misconduct was prej- 
udicial to the extent that the defendant was denied a 
fair trial is a question for the trial court which is to be 
resolved upon the basis of an independent evaluation of 
all the circumstances in the case. State v. Steinmark 
It is ordinarily not appropriate that the trial court sub- 
mit to the jury the allegations of plaintiff’s petition in 
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haec verba. The trial court has the duty to properly 
analyze, summarize, and submit to the jury the sub- 
stance of the allegations of negligence in tort petitions. 
Greenberg v. Bishop Clarkson Memorial Hospital ..... 
An inadvertent grammatical error in an instruction is 
harmless error if it is clear from the instruction itself 
and the other instructions given that the jury was not 
confused or misled by the error. Greenberg v. Bishop 
Clarkson Memorial Hospital .......................04. 
Abstract statements of law applicable in cases in which 
the evidence fails to establish a prima facie case for 
submission to a jury are ordinarily inappropriate as in- 
structions to a jury in a case in which a prima facie 
case has been established. Greenberg v. Bishop Clark- 
son Memorial Hospital ............. 2.0... 2.00... 0.22 eee 
The jury, in an action for criminal conversation, may 
consider the actual misconduct of defendant, the social 
relations of the parties, the existence of or lack of affec- 
tion between the spouses, the destruction of the plain- 
tiff’s home and happiness, and the pecuniary situation 
of the parties. Kremer v. Black ....................4. 
In an action for criminal conversation, the courts will 
seldom interfere with the finding of the jury, for the 
reason that there is no method of determining exactly 
the proper pecuniary compensation which should be 
awarded. Kremer v. Black ......................0.0-. 
Photographs purporting to show injuries received in 
two assaults, with proper foundation including evidence 
to enable the jury to distinguish the injuries resulting 
from the assault in issue, may be received in evidence. 
Unless an abuse of discretion appears, the ruling of the 
trial court will be affirmed. State v. Casados ......... 
Venue is a jurisdictional fact, and the defendant in a 
criminal case has the right to be tried by an impartial 
jury in the county where the alleged offense took place. 
State: vi La flint. ices wy end altos ga Ghee ag vig t ar eetes ye 


Jurisdiction. 


Jurisdiction in the equity court in such cases does not rest 


upon any distinction between real estate and personal 
property, but rather upon the ground of the inadequacy 
of an action at law. Pflasterer v. Omaha Nat. Bank ... 


Labor and Labor Relations. 


1. 


In determining what is an appropriate employee unit 
for the purposes of collective bargaining, consideration 
may be given to the mutuality of interest in wages, 
hours, and working conditions; the duties and skills of 
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the employees; the extent of union organization among 
the employees; and the desires of the employees. 
American Fed. of 8., C. & M. Emp. v. Counties of Doug- 
las & Lancaster 2.0.0... cee ee ee tes e nee ere ne nnees 
It is the intent of the Legislature, and the policy of this 
court, that undue fragmentation of bargaining units 
within the public sector is to be avoided. American 
Fed. of S.,C. & M. Emp. v. Counties of Douglas & Lan- 
CASCER ie 535 cece Mtge each ceca dec iadte. gndncd oak ah pvarcns avaymiaasbentacee areas 
The considerations set forth in section 48-838 (2), R. S. 
Supp., 1976, in regard to collective bargaining units of 
employees, are not exclusive; and the Court of Indus- 
trial Relations may consider additional relevant factors 
in determining what bargaining unit of employees is 
appropriate. American Fed. of S., C. & M. Emp. v. 
Counties of Douglas & Lancaster .................0.055 
The state is vested with the power to, and has, entered 
the field of labor, and has not delegated to the City of 
Omaha any power to legislate, by its city council, ordi- 
nances relating to labor relations and practices, and 
civil rights. City of Omaha Human Relations Dept. v. 
City Wide Rock & Exc. Co. ....... 6. cece eee eens 


Independent of any limitation prescribed for the guid- 
ance of courts of law, equity may, in the exercise of its 
own inherent powers, refuse relief where it is sought af- 
ter undue and unexplained delay, and when injustice 
would be done, in the particular case, by granting the 
relief asked. Courts of equity have inherent power to 
refuse relief after undue and inexcusable delay inde- 
pendent of the statute of limitations. Cizek v. Cizek ... 
The defense of laches prevails only when it has become 
inequitable to enforce the claimant’s right, and it is not 
available to one who has caused or contributed to the 
cause of delay or to one who has had it within his power 
to terminate the action. Smith v. Smith ............... 


Landlord & Tenant. 


1. 


Landlords are not entitled to recover leased premises 
by resort to self-help, but must use the legal means pro- 
vided for that purpose. Polley v. Shoemaker .......... 
Where lands are leased to a tenant for 1 year for a stip- 
ulated rent reserved, and after the expiration of the 
lease the tenant, without further contract, remains in 
possession and is recognized as a tenant by the landlord 
in the receipt of rent for another year, this will create a 
tenancy from year-to-year. Fisher v. Stuckey ........ 
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3. A tenancy can be terminated by agreement of the par- 


ties, express or implied, or by notice given, 6 calendar 
months ending with the period of the year at which the 
tenancy commenced. Fisher v. Stuckey .............. 
Ordinarily a tenant in possession under an oral year-to- 
year lease, without an agreement concerning way- 
going crops, is not entitled to such crops if he had no- 
tice of the termination date of the lease before he 
planted the crops. Fisher v. Stuckey .................. 
The fault, if any, of a landlord whose fences are out of 
repair is not the proximate cause of injury or loss 
caused by his tenant’s animals straying from the prem- 
ises. Bringewatt v. Mueller .................0..eeeeee 


Leasehold Improvements. 


Leases. 


Improvements made while a party is in possession of 


premises under a lease which does not grant the right 
of reimbursement are not reimbursable to him. The 
general rule that improvements which become a part 
of the real estate may not be removed and do not be- 
come the property of the lessee is applicable in the ab- 
sence of agreement, express or implied, or a statute in- 
dicating otherwise. Lienemann v. Lienemann ........ 


Landlords are not entitled to recover leased premises 
by resort to self-help, but must use the legal means pro- 
vided for that purpose. Polley v. Shoemaker .......... 
A lease agreement between the state and a municipal 
corporation with annual rental periods does not violate 
Article XIII, section 1, of the Constitution, where the 
liability of the state is conditioned upon a legislative 
appropriation having been made before each rental pe- 
riod begins. Ruge v. State ............ 0.00. sce eee ee eee 
A provision in a lease to which the state is a party 
which requires the state upon termination of the lease 
to pay the costs of reletting the property including the 
costs of alterations incurred by the owner in placing the 
property in condition for reletting violates Article XIII, 
section 1, of the Constitution. Ruge v. State ........... 
Where lands are leased to a tenant for 1 year for a stip- 
ulated rent reserved, and after the expiration of the 
lease the tenant, without further contract, remains in 
possession and is recognized as a tenant by the landlord 
in the receipt of rent for another year, this will create a 
tenancy from year-to-year. Fisher v. Stuckey ........ 
A tenancy can be terminated by agreement of the par- 
ties, express or implied, or by notice given, 6 calendar 
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months ending with the period of the year at which the 
tenancy commenced. Fisher v. Stuckey .............. 
Ordinarily a tenant in possession under an oral year-to- 
year lease, without an agreement concerning way- 
going crops, is not entitled to such crops if he had no- 
tice of the termination date of the lease before he 
planted the crops. Fisher v. Stuckey .................. 
Improvements made while a party is in possession of 
premises under a lease which does not grant the right 
of reimbursement are not reimbursable to him. The 
general rule that improvements which become a part 
of the real estate may not be removed and do not be- 
come the property of the lessee is applicable in the ab- 
sence of agreement, express or implied, or a statute in- 
dicating otherwise. Lienemann v. Lienemann........ 


Legislature. 


1. 


It is presumed that the Legislature has full knowledge 
and information of the subject matter of a statute, as 
well as the relevant facts relating to prior law and ex- 
isting pertinent legislation, and has acted with respect 
thereto. Sanitary & Improvement Dist. #222 v. Metro- 
politan Life Ins. Co. ........ 6. cece eee eee 
It is the intent of the Legislature, and the policy of this 
court, that undue fragmentation of bargaining units 
within the public sector is to be avoided. American 
Fed. of S., C. & M. Emp. v. Counties of Douglas & Lan- 
Caster 3.5. 8it fet ip Pati. PU middie eoke ne 
When the Legislature has enacted a law affecting mu- 
nicipal affairs, which are also of statewide concern, 
such law takes precedence over any provisions in a 
home rule charter and the provisions of the charter 
must yield. City of Omaha Human Relations Dept. v. 
City Wide Rock & Exc. Co. ......... 0... cee eee eee 
Where general and special acts of the Legislature come 
in conflict, the special law is not repealed by the gen- 
eral provisions unless by express words or necessary 
implication. Roebuck v. Fraedrich ................... 


Lesser-Included Offenses. 


1. 


Manslaughter is a lesser-included offense in the greater 
crime of murder and is defined as follows: ‘‘Whoever 
shall unlawfully kill another without malice, either 
upon a sudden quarrel, or unintentionally, while the 
slayer is in the commission of some unlawful act, shall 
be deemed guilty of manslaughter.”’ § 28-403, R. R. 8. 
1943. State v. Beers .........0 0.00.0 cece eee 
Where murder in the first degree is charged, the court 
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is required, without request, to charge on such lesser 
degrees of homicide as to which the evidence is prop- 
erly applicable. In order for this rule to be applicable 
to an instruction as to manslaughter, the record must 
contain some evidence which would tend to show that 
the crime was manslaughter rather than murder. State 
Vi BOOrs: veces pale ok elew Leda baie dagie ce ea ees 


Libel and Slander. 


1. 


The publication complained of in an action for libel 
must be libelous. In the first instance it is a question of 
law for the court as to whether a particular publication 
was libelous. Silence v. Journal Star Printing Co. ..... 
In determining whether the language of a publication 
was libelous, the statement is to be interpreted in its or- 
dinary and popular sense. Silence v. Journal Star 
Printing Coss iisu.a. heey heen eee ee Gain Rn onal 


Licenses and Permits. 


Liens. 


1. 


A routine license check and its concomitant temporary 
delay of a driver does not constitute an arrest in a legal 
sense where there is nothing arbitrary or harassing 
present. State v. Kretchmar .................eeeeeeee 
The fact that a law enforcement officer may entertain 
a suspicion that a certain motor vehicle may be stolen 
does not vitiate the lawfulness of a random spot check 
of the vehicle registration and operator’s license of the 
driver pursuant to section 60-435, R. R. S. 1943. There 
is a direct relationship between the stop and the pur- 
poses authorized by the statute. State v. Kretchmar .. 
An authenticated record of a prior judgment ordering 
the suspension of a motor vehicle operator’s license of 
a defendant with the same name is prima facie suffi- 
cient to establish identity in a prosecution for operating 
a motor vehicle during a period of suspension of an 
operator’s license, in the absence of any contradictory 
evidence. State v. Dedmond .............-.... eee eee 


Section 77-1917.01, R. R. S. 1943, provides the subdivi- 
sions of government named therein an independent and 
complete remedy for the foreclosure of special assess- 
ment liens and is in addition to any other remedies pro- 
vided by law for the collection of special assessments. 
Sanitary & Improvement Dist. #222 v. Metropolitan Life 
INS: COs site ces eile Sieh Pe Bekah balay onsen D2! vate anata ah 
Where section 44-371, R. R. S. 1943, is not applicable, an 
oral assignment or pledge of a life insurance policy by 
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the named beneficiary, after the death of the insured, 
to secure a debt or obligation of the beneficiary, ac- 
companied by delivery of the policy, constitutes a 
pledge entitling the pledgee to an equitable lien upon 
the proceeds of the policy. Albracht v. Prudential Ins. 
CO ae aed sh teccecta cate Pirated ahaa eae tee Soler ag Geeta eee MN 
There is no legal requirement that a lien be noted on a 
certificate of title purportedly covering property not 
subject to the Certificate of Title Act, sections 60-101 to 
60-117, R. R. S. 1948, even though a certificate of title 
for such property has been issued. Cushman Sales & 
Service of Nebraska, Inc. v. Muirhead ................ 


A writ of mandamus will not ordinarily be awarded to 
compel the performance of an act unless it is one which 
is actually due from the respondent at the time of the 
application. A writ in anticipation of default, however, 
may be granted where the respondent clearly mani- 
fests an intention not to perform the act in question and 
refuses to act because he claims that he is under no 
duty to act. State ex rel. Boyer v. Grady .............. 


932 
3. 
Mandamus. 
1. 
2. 


Mandamus is an action at law. In such an action find- 
ings of fact by the trial court upon conflicting evidence 
will not be disturbed on appeal unless clearly wrong. 
State v. City of Omaha .............. cee eee 


Mineral Estates. 


1. 


For abandonment of mineral interests in realty to oc- 
cur there must be both a relinquishment of possession 
or nonuser of the right granted together with the inten- 
tion to abandon. Wheelock & Manning OO Ranches, 
ING... Ve CB 5.2 rh oul Satan iach ise ot ate espeane knits 
When by appropriate conveyance the mineral estate in 
lands is severed from the surface, separate and distinct 
estates are thereby created which are held by separate 
and distinct title, and each is a freehold estate of in- 
heritance, subject to the laws of descent, devise, and 
conveyance. Wheelock & Manning OO Ranches, Inc. 
V5 Ae athe i heetecctaeele te Baek dealin Batty el lel nnlgae breseemsteels 
Mineral interests in land are subject to the protection 
of the due process clause. Wheelock & Manning OO 
Ranches, Inc. v. Heath ............0...........0 0000 eee 
The removal of minerals, whether held in solution upon 
the land or resting in the soil or subsurface, is the re- 
moval of a component part of the real estate itself. The 
severance changes the character of the property, but it 
remains real estate until detached. Wheelock & 
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Minors. 


Manning OO Ranches, Inc. v. Heath ................... 
When a mineral interest is conveyed, unless the instru- 
ment provides otherwise, an estate in fee simple in land 
or a corporeal hereditament is created. Wheelock & 
Manning OO Ranches, Inc. v. Heath ..................- 


When dissolution of a marriage or legal separation is 
decreed, the court may include such orders in relation 
to any minor children and their maintenance as shall 
be justified. Subsequent changes may be made by the 
court when required after notice and hearing. § 42-364, 
R. S. Supp., 1976. Pfeiffer v. Pfeiffer ................. 
The term ‘‘when required’”’ is broad and indefinite, but 
does not contemplate modification at the whim of ei- 
ther a party or the court. A judgment for child support 
may be modified only upon a showing of facts or cir- 
cumstances which have occurred since the judgment 
was entered. Pfeiffer v. Pfeiffer ....................5. 
The primary consideration in matters involving child 
custody, whether arising as a part of the proceedings 
for dissolution of marriage or otherwise, is that the 
award of custody should be determined in accordance 
with the test of what is in the best interests of the minor 
child. Eravi v. Bohnert .................. 0.0 cee eae 
Generally speaking, it is in the best interests of the 
child that he should be in the care of his natural parent. 
Eravi v. Bohnert .............0 0c cece cece eee eee eee 
Courts cannot deprive a parent of the custody of a child 
merely because the parent has limited resources or fi- 
nancial problems, or is not socially acceptable, nor be- 
cause the parent’s life style is different or unusual. 
Neither can a court deprive a parent of the custody of a 
child merely because the court reasonably believes 
that some other person could better provide for the 
child. Eravi v. Bohnert ............ 00.0... c eee eee eee 
Where a divorce decree provides for the payment of 
stipulated sums monthly for the support of a minor 
child or children, contingent only upon a subsequent or- 
der of the court, such payments become vested in the 
payee as they accrue. The courts are without author- 
ity to reduce the amounts of such accrued payments. 
Perry Vc POrry 2. sicc in 2g 86 ees teehee et nd aoe eet ees 
Where an award for child support is made in one 
amount for each succeeding month for more than one 
child, it will be presumed to continue in force for the 
full amount until the youngest child reaches his ma- 
jority. The proper remedy, if this be deemed unjust, is 
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to seek a modification of the decree in the court which 
entered it on the basis of the changed circumstances. 
Ory Vis Perry. fic ci oo is Ses Sed bo tetg acti Us Panacea eek 
8. In order to rebut the presumption that an award in an 
amount for the support of more than one child con- 
tinues until the last child reaches majority or otherwise 
becomes ineligible for support, some evidence must ex- 
ist. The burden of proof is on the moving party to pro- 
duce such evidence. Ferry v. Ferry .................. 
9. Section 45-103, R. R. S. 1943, providing for interest on 
judgments from the date of rendition thereof, is appli- 
cable to child support installments accrued prior to Au- 
gust 24, 1975. Ferry v. Ferry .............-........00. 
10. Section 42-364.06, R. S. Supp., 1978, provides in part that 
if jurisdiction has been acquired of the employer, ‘‘In 
fixing the amount to be withheld by the employer from 
the parent-employee’s nonexempt, disposable earnings, 
the court shall determine that amount of earnings 
which, if paid over a reasonable period, would satisfy 
in full the child support arrearage existing as of the 
time of the hearing and would satisfy each child sup- 
port obligation to come due in the future as such come 
Gue.””) Perry v. Ferry 20... .. ccc cc cece eee e eee eees 


Mortgages. 

1. A deed, in terms conveying a title in fee simple, is not 
to be held a mortgage, unless given to secure payment 
of a debt or loan. If personal liability to pay the debt is 
extinguished and it is optional with the grantor to res- 
cue the property by payment, or relinquish it by non- 
payment, it is an absolute sale with privilege of repur- 
chase, and not a mortgage. Cizek v. Cizek ............ 

2. A safe, and perhaps the most satisfactory, test in all 
cases, where it is contended that an absolute convey- 
ance of real estate is in actuality a mortgage, is 
whether the relation of the parties to each other as 
debtor and creditor continues. If it does, the transac- 
tion will be treated as a mortgage, otherwise not. 
Cizek ‘ve. Cizek: ...3c66 Sse neat ea end flies sels Metta a acess wats 

3. In an action to foreclose a rea] estate mortgage, a coun- 
terclaim or set-off which alleges that the plaintiff 
breached the underlying agreement in relation to which 
the mortgage was executed, by failing and refusing to 
advance part of the funds promised under the agree- 
ment, is a claim arising out of the contract or transac- 
tion forming the foundation of the plaintiff’s claim with- 
in the meaning of section 25-813, R. R. S. 1943. O’Neill 
Production Credit Assn. v. Putnam Ranches, Inc. ..... 


595 


595 


595 


72 


VOL. 201] INDEX 


Under section 60-110, R. R. 8. 1943, the practice of filing 
and recording chattel mortgages on motor vehicles has 
been eliminated, and under that section security inter- 
ests must be noted on the certificate of title itself. 
Cushman Sales & Service of Nebraska, Inc. v. Muir- 
NOAG coh ph hl Med aan Oe eet ee erat ¢ dae ael ters eestind & 
The statutory provisions for recording chattel mort- 
gages in effect prior to the adoption of the Uniform 
Commercial Code were specifically repealed by that 
act. See Laws 1963, c. 544, art. 10, § 10-102, p. 1943. 
Cushman Sales & Service of Nebraska, Inc. v. Muir- 
NE AG! aoeeccisacty ei eee oe sedi iedee nh age Aekea sees AMA eoa sea Seta Soe 
A chattel mortgage may constitute a ‘‘financing state- 
ment’’ entitled to be filed under sections 9-105, 9-302, 
9-401, 9-402, and 9-403, U. C. C., only if it complies with 
the formal requisites of a financing statement by show- 
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ing (1) the signatures and addresses of both parties; © 


and (2) a description of the collateral by type or item. 


Cushman Sales & Service of Nebraska, Inc. v. Muir-. 


HOA sie 55.0 oa detacea elt hicilieee Ro notes apiea Wiese Be ao te a 


Motions, Rules, and Orders. 


1. 


Dissolution of a restraining order is not a final order 
within the meaning of section 25-1902, R. R. S. 1943. 
Abramson v. Bemis ........... 0... ccc e eee ceeeeee eee 
When the circumstances and situation of the parties 
have changed so that it would be just and equitable to 
vacate or modify a permanent injunction, the court 
which granted the injunction may vacate or modify it 
upon motion. Wasserburger v. Coffee ................ 
A party who does not object to a misstatement when 
made and who does not assign the alleged error in a 
motion for new trial cannot be heard here on possible 
prejudice of that misstatement. State v. Brashear .... 
A trial court has inherent power, on its own motion, to 
vacate a judgment within the term at which it was ren- 
dered. Hall v. Hall ......... 0... 00sec cece eee 
It is proper to sustain a motion in limine to prevent ref- 
erence to or the offer of evidence concerning matters 
which are entirely extraneous or irrelevant to the is- 
sues of the case. State v. Casados .................44- 
The purpose of a motion for summary judgment is to 
pierce the allegations of a pleading and show con- 
clusively that the controlling facts are otherwise than 
as alleged. Ames Bank v. Pacenco, Inc. .............. 


Motor Carriers. 


1. 


Under section 75-311, R. R. 8. 1943, a certificate shall be 
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issued to any qualified applicant, authorizing the whole 
or any part of the operations covered by the applica- 
tion, if it is found after notice and hearing that the ap- 
plicant is fit, willing, and able properly to perform the 
service proposed, and to conform to the requirements, 
rules, and regulations of the Nebraska Public Service 
Commission thereunder, and that the proposed service 
is or will be required by the present or future public 
convenience and necessity. Gentry Real Estate Co. v. 
King’s Limousine Service, Inc. ................ 0. eee 
An applicant for a certificate of public convenience and 
necessity has the burden of showing that the authority 
he seeks is required by the public convenience and ne- 
cessity, and the determination of that issue is pe- 
culiarly within the discretion and expertise of the Pub- 
lic Service Commission. Gentry Real Estate Co. v. 
King’s Limousine Service, Inc. ...................00005 
This court will not disturb an order of the Public Serv- 
ice Commission unless its order is illegal, arbitrary, 
capricious, or unreasonable. Gentry Real Estate Co. 
v. King’s Limousine Service, Inc. .................0005 
Where the fitness of an applicant is an issue and evi- 
dence both affirmative and negative in nature is pre- 
sented, this court will not substitute its judgment for 
that of the commission if the order of the commission is 
supported by competent evidence. Gentry Real Estate 
Co. v. King’s Limousine Service, Inc. .................. 
INegality of past operations does not necessarily bar a 
carrier from seeking and obtaining an additional cer- 
tificate for operating authority. Gentry Real Estate 
Co. v. King’s Limousine Service, Inc. .................. 


Motor Vehicles. 


1. 


It is the pedestrian’s duty as an ordinarily cautious and 
prudent person, to look to the right and to the left in 
crossing an intersection to observe cars coming from 
either direction. However, he has a right to assume 
that vehicles approaching from the rear will exercise 
ordinary care in keeping a lookout for him and there is 
no duty imposed upon him to maintain a lookout to the 
rear to avoid a charge of negligence. Dunlap v. Cole- 
MAM eit kaiwitss achiats ar bene Laat thane Sede akawaiynt 
The result of the blood test of the passenger was rele- 
vant to prove his intoxication. Intoxication would di- 
minish his appreciation of danger and render him more 
likely to take greater risks than usual. Sandberg v. 
HOO ENSCN: 3.0.2. fdetacte heen eh citte, adhe dow iebactosaniad Supine guible Na ties, 
A guest may be guilty of contributory negligence or as- 
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10. 


11. 


12. 


sumption of risk by riding or continuing to ride with a 
driver who he knows, or in the exercise of ordinary 
care and diligence, should know, is so intoxicated that 
he is unable to operate the vehicle with proper pru- 
dence or skill. Sandberg v. Hoogensen ................ 
The term ‘‘gross negligence’’ has different meanings 
under the automobile guest statute and the compara- 
tive negligence statute. Sandberg v. Hoogensen...... 
The doctrine of sudden emergency applies only when 
an individual, first becoming aware of the emergency, 
is faced with a rapid choice of courses and selects one 
which deliberate judgment shows as negligent. Oban 
V SBOSSAarG 1) ik. cee kil ne ceed recetiaaih oeatnd eh lee 
A routine license check and its concomitant temporary 
delay of a driver does not constitute an arrest in a legal 
sense where there is nothing arbitrary or harassing 
present. State v. Kretchmar ....................020.. 
The fact that a law enforcement officer may entertain 
a suspicion that a certain motor vehicle may be stolen 
does not vitiate the lawfulness of a random spot check 
of the vehicle registration and operator’s license of the 
driver pursuant to section 60-435, R. R. S. 1943. There 
is a direct relationship between the stop and the pur- 
poses authorized by the statute. State v. Kretchmar .. 
When the officer became aware that the car contained 
marijuana he had probable cause to arrest the defend- 
ant and to search the vehicle. State v. Kretchmar .... 
An authenticated record of a prior judgment ordering 
the suspension of a motor vehicle operator’s license of 
a defendant with the same name is prima facie suffi- 
cient to establish identity in a prosecution for operating 
a motor vehicle during a period of suspension of an 
operator’s license, in the absence of any contradictory 
evidence. State v. Dedmond.......................0.. 
Under section 60-110, R. R. S. 1943, the practice of filing 
and recording chattel mortgages on motor vehicles has 
been eliminated, and under that section security inter- 


ests must be noted on the certificate of title itself.. 


Cushman Sales & Service of Nebraska, Inc. v. Muir- 
NOB ib io esis ieis Fach hod ca iosiane woes aiwinielale Ka Deel Oe aia 6 a8 
There is no legal requirement that a ‘Hien be noted on a 
certificate of title purportedly covering property not 
subject to the Certificate of Title Act, sections 60-101 to 
60-117, R. R. S. 1943, even though a certificate of title 
for such property has been issued. Cushman Sales & 
Service of Nebraska, Inc. v. Muirhead ................ 
A driver of a motor vehicle about to enter a street or 
highway protected by stop signs is required to come to 
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a full stop as near the right-of-way line as possible 
before driving onto such street or highway. After hav- 
ing stopped, such driver shall yield the right-of-way to 
any vehicle which is approaching so closely on the fa- 
vored highway as to constitute an immediate hazard if 
the driver at the stop sign moves his vehicle into or 
across such intersection. It is such a driver’s duty to 
look both to the right and to the left and to maintain a 
proper lookout for the safety of himself and others 
traveling on the streets. Hartman v. Brady........... 
The right of a motorist on a favored street to assume 
that a vehicle on a nonfavored street will be brought to 
a stop before it enters the intersection and will not pro- 
ceed until the motorist has passed neither permits the 
motorist on the favored street to claim the right-of-way 
when he is too distant from the intersection to be en- 
titled to it nor relieves him of the duty of exercising due 
care to avoid an accident. Hartman v. Brady ......... 
A violation of a statute regulating the use and operation 
of motor vehicles upon the highways, including a speed 
regulation, does not in and of itself constitute negli- 
gence, but any such violation is evidence which may be 
considered with all other facts and circumstances of 
the case in determining whether or not the violation is 
negligent. Hartman v. Brady .....................005. 
When a motorist enters an intersection of two highways 
he is obligated to look for approaching motor vehicles 
and to see those within that radius which denotes the 
limit of danger. If he fails to see a car which is fa- 
vored over him under the rules of the road, he is guilty 
of contributory negligence sufficient to bar a recovery 
as a matter of law. If he fails to see an automobile not 
shown to be in a favored position the presumption is 
that its driver will respect his right-of-way and the 
question of his contributory negligence in proceeding to 
cross the intersection is a jury question. Pearson v. 
Richard) jis tian eatin sees sl oad ovina Sed woes Tews 
The right-of-way which the driver of a vehicle is re- 
quired to yield to the vehicle on the right is a qualified 
right-of-way. The driver on the right must exercise 
due care, may not proceed in disregard of the sur- 
rounding circumstances, and where necessary to avoid 
a collision may be required to yield the right-of-way. 
The fact that one may have the directional right-of-way 
does not permit him to proceed in utter disregard of 
traffic approaching from the left. Pearson v. Richard 
In a policy indemnifying insured for loss by burglary 
for ‘‘property while unattended in or on any motor ve- 
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hicle or trailer, other than a public conveyance, unless 
the loss is the result of forcible entry into such vehicle 
while all doors, windows or other openings thereof are 
closed and locked, provided there are visible marks of 
forcible entry on the exterior of such vehicle,’’ such 
visible marks requirement was intended to be and is a 
limitation on liability and not an attempt to determine 
the character of evidence to show liability. Cochran v. 
MFA Mut. Ins. Co. 2.0... cee ete nees 
In order to support a conviction for the offense of drunk 
driving based solely on a chemical test, the results of 
the chemical test, when taken together with its toler- 
ance for error, must equal or exceed the statutory per- 
centage. State v. Bjornsen ................. 00 eee eee ee 
Where a technician testifies that a blood alcohol test of 
a defendant yielded a reading exactly equal to ten- 
hundredths of one percent, which is the minimum per- 
centage necessary for proof of the offense of drunk 
driving, but concedes that the test is subject to a toler- 
ance for error of five-thousandths of one percent, the 
State has not, on that testimony alone, proven the ele- 
ments of the offense beyond a reasonable doubt. State 
Vi BJOPnsen 3 oe Sern cog sas eer a oie Mima eaeiaing 0 Ma grid waters 
In an action charging motor vehicle homicide, the bur- 
den is upon the State to prove beyond a reasonable 
doubt that the person charged operated the motor ve- 
hicle in violation of one or more of the statutory provi- 
sions relating to the operation of motor vehicles. State 
V/SOMMELS iii 3c cdaiti eles Sel ipiere dae E elge me Rare asare 


Municipal Corporations. 


1. 


The character and extent of unevenness or other in- 
equalities in the surface of a highway, or street, as well 
as the surrounding circumstances, determine whether 
such inequalities constitute actionable defects. The 
test ordinarily is whether the inequalities are of such 
magnitude or extent as to be likely to cause injury to 
travelers who are proceeding with due care. The pub- 
lic authority is not liable for a failure to remedy trivial 
irregularities, slight depressions, or other minor in- 
equalities in the surface of the highway. Christensen 
v. City of Tekamah ........... ccc cee cece eee eens 
Holes, ruts, or depressions in the street or sidewalk 
may give rise to a right of action for injuries caused 
thereby if they are of such a nature that danger there- 
from might reasonably be anticipated. Slight holes or 
depressions which are not in the nature of traps, and 
from which danger could not reasonably be antici- 


939 


631 


709 


709 


809 


344 


940 


10. 


INDEX (VoL. 201 


pated, are not defects for which an action will lie. 
Christensen v. City of Tekamah ....................... 
Where an industrial area is within the zoning jurisdic- 
tion of a city of the first class at the time the area is 
designated as an industrial area by the county board un- 
der the provisions of the Industrial Areas Act, the city 
thereafter retains its zoning jurisdiction of the area, 
subject to the reservation for use of the area for indus- 
trial purposes as provided by the Industrial Areas Act. 
Hansen v. City of Norfolk ................ 0... cee eee eee 
Participation in a hearing before the city council on a 
proposed amendment to a zoning ordinance constitutes 
a waiver of any defect in the notice of the hearing. 
Hansen v. City of Norfolk ...................0...-.005- 
Where a metes and bounds description of an area pro- 
posed to be rezoned, taken as a whole, is sufficiently 
clear to indicate the intended bounds of the area to be 
zoned, with the courses and distances set out clearly 
therein, and there is clear indication of the legislative 
intent that such courses and distances control, con- 
flicting statements therein erroneously fixing particu- 
lar points or bounds at specified property or street lines 
will be rejected as inadvertent error. Hansen v. City of 
Norfolk. 2.4 fic et sh fb Os vee doe ee aha oe wna dead ee eas 
Municipal corporations are prima facie the judges of 
the necessity and reasonableness of ordinances, and a 
legal presumption obtains in their favor unless the con- 
trary appears on the face of the ordinance or is estab- 
lished by clear and unequivocal evidence. Hansen v. 
City of Norfolk ......... 0.00. cece cece cence nee 
A legal presumption exists in favor of validity and un- 
less the contrary appears upon the face of an ordi- 
nance, the burden is upon the party attacking it as in- 
valid to show by clear and unequivocal evidence, that 
the regulation imposed is so arbitrary, unreasonable, 
or confiscatory as to amount to depriving such party of 
property without due process of law. Hansen v. City of 
Nortolk 3.660 desisins Sees eMart ee eed dears eke 
By the initiative process municipal voters may amend 
or repeal an ordinance enacted by the legislative body 
of a municipality where the object of the initiative is to 
accomplish no more than that which the city council 
and mayor could do if they so chose. State ex rel. 
Boyer'v. Grady. os i.e icc eau eee ee ieebade ee ees 
A municipal ordinance establishing a new scheme of 
taxation is not an appropriation ordinance. State ex 
rel. Boyer v. Grady ........... 0... c cece eee eee ee eee 
Section 77-27,142, R. R. S. 1948, does not limit the power 
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to propose or reject ordinances concerning a municipal 
sales tax to the legislative body of a municipality, and 
does not except sales tax ordinances from the usual 
powers of initiative and referendum. State ex rel. 
Boyer’ Ve Grady: vice ukoning ae Rhea ce et iias 360 
11. The state is vested with the power to, and has, entered 
the field of labor, and has not delegated to the City of 
Omaha any power to legislate, by its city council, ordi- 
nances relating to labor relations and practices, and 
civil rights. City of Omaha Human Relations Dept. v. 
City Wide Rock & Exc. Co. ......... cece ee eee eee 405 
12. A public improvement ordinance need not recite the 
necessity for its enactment unless the statute expressly 
requires that it do so. Rozanek v. City of Fremont .... 748 
13. The passage of an ordinance requiring construction of a 
public improvement is in itself a finding of necessity 
because necessity is a legislative question rather than a 
judicial question. Rozanek v. City of Fremont ........ 748 


Names. 
1. Under the doctrine of idem sonans a mistake in the 
spelling of a name is immaterial if both modes of spell- 
ing have the same sound and appearance. State v. 
DOUINCY? ois he a Wee nk oa eee lntect os sig meen tlhe easly sepn pleas she 607 
2. Nothing in the law of Nebraska limits the common law 
power of a married woman to bear a different surname 
from her husband. Simmons v. O’Brien .............. 778 
3. Where a petition for dissolution of marriage is filed in 
the maiden name of a woman who has never adopted 
the surname of her husband and the parties are other- 
wise entitled to a decree of dissolution, refusal of the 
trial court to enter the decree in the maiden name of 
the wife is error. Simmons v. O’Brien ................ 778 


Negligence. 

1. A person operating an airplane for spraying crops must 
use due care to perform such operations under such 
conditions and in such manner as not to cause injury to 
others. A person who negligently sprays a liquid or 
powder containing a dangerous proportion of poison in 
such a manner as to endanger the animals of another 
person in the immediate vicinity may be held Hable for 
damage resulting therefrom. Mustion v. Ealy ........ 139 

2. Itis the pedestrian’s duty as an ordinarily cautious and 
prudent person, to look to the right and to the left in 
crossing an intersection to observe cars coming from ei- 
ther direction. However, he has a right to assume that 
vehicles approaching from the rear will exercise ordi- 
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nary care in keeping a lookout for him and there is no 
duty imposed upon him to maintain a lookout to the 
rear to avoid a charge of negligence. Dunlap v. Cole- 
TIVAMN so ssielst Ah cgchecpsit Rte dad Gah eGR dN Seagal ae Rea hoes Reged 
A guest may be guilty of contributory negligence or as- 
sumption of risk by riding or continuing to ride with a 
driver who he knows, or in the exercise of ordinary 
care and diligence, should know, is so intoxicated that 
he is unable to operate the vehicle with proper pru- 
dence or skill. Sandberg v. Hoogensen ................ 
The defense of assumption of risk is not inconsistent 
with the defense of contributory negligence. It is es- 
sential to the defense of contributory negligence that 
negligence of the plaintiff be a proximate cause or a 
proximately contributing cause of the injury while as- 
sumption of risk is a defense when one voluntarily ex- 
poses himself to the injury, although it plays no part in 
causing the injury. Sandberg v. Hoogensen........... 
The term ‘gross negligence’’ has different meanings 
under the automobile guest statute and the compara- 
tive negligence statute. Sandberg v. Hoogensen ...... 
A motion for a directed verdict of liability encompasses 
not only the negligence of the defendant as a matter of 
law, but also the causal connection between such negli- 
gence and the accident in question. Oban v. Bossard .. 
The character and extent of unevenness or other in- 
equalities in the surface of a highway, or street, as well 
as the surrounding circumstances, determine whether 
such inequalities constitute actionable defects. The 
test ordinarily is whether the inequalities are of such 
magnitude or extent as to be likely to cause injury to 
travelers who are proceeding with due care. The pub- 
lic authority is not liable for a failure to remedy trivial 
irregularities, slight depressions, or other minor in- 
equalities in the surface of the highway. Christensen 
v. City of TeKamah ............. 0. cece cece eee eens 
Holes, ruts, or depressions in the street or sidewalk 
may give rise to a right of action for injuries caused 
thereby if they are of such a nature that danger there- 
from might reasonably be anticipated. Slight holes or 
depressions which are not in the nature of traps, and 
from which danger could not reasonably be antici- 
pated, are not defects for which an action will lie. 
Christensen v. City of Tekamah ....................... 
In an action to recover damages from a county by vir- 
tue of the Political Subdivisions Tort Claims Act, the 
burden is on the plaintiff to establish negligence of the 
county and that its negligent act was the proximate 
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12. 


13. 


14. 


15. 


cause of the injury to the plaintiff or that it was a cause 
that proximately contributed to it. Christensen v. City 
OF TOK AMMAN 565i soiree etdes dye icte e acsnee sett beb cua SS Seats alee antfe 
In determining the question of whether the evidence is 
sufficient to submit the issues of negligence and con- 
tributory negligence to the jury, a party is entitled to 
have all conflicts in the evidence resolved in his favor 
and the benefit of every reasonable inference that may 
be deduced from the evidence, and if reasonable minds 
might draw different conclusions from a set of facts 
thus resolved in favor of a party, the issues of negli- 
gence and contributory negligence are for a jury. 
Pearson v. Richard ...............0 0c eee cee e eee eee 
Negligence is a question of fact and may be proven by 
circumstantial evidence and physical facts. However, 
the law requires that the facts and circumstances 
proved, together with the inferences that may properly 
be drawn therefrom, indicate with reasonable certainty 
the negligent act charged. Pearson v. Richard ....... 
When a motorist enters an intersection of two highways 
he is obligated to look for approaching motor vehicles 
and to see those within that radius which denotes the 
limit of danger. If he fails to see a car which is fa- 
vored over him under the rules of the road, he is guilty 
of contributory negligence sufficient to bar a recovery 
as a matter of law. If he fails to see an automobile not 
shown to be in a favored position the presumption is 
that its driver will respect his right-of-way and the 
question of his contributory negligence in proceeding to 
cross the intersection is a jury question. Pearson v. 
Richard ic sic iia Gs ed Mee atc aN ey tae ead ales U8 
Actionable fault exists only when the injury or loss is 
the proximate result thereof; if the alleged fault pro- 
duces only the condition or occasion amounting to an 
opportunity for a subsequent independent cause to pro- 
duce such result, the causes are not concurrent and the 
subsequent independent cause is the proximate cause. 
Bringewatt v. Mueller ............. 0. cee eee cee eee 
The fault, if any, of a landlord whose fences are out of 
repair is not the proximate cause of injury or loss 
caused by his tenant’s animals straying from the prem- 
ises. Bringewatt v. Mueller ...............-. es ee eee 
By ‘‘proximate cause’’ is meant a moving or effective 
cause or fault which, in the natural and continuous se- 
quence unbroken by an efficient intervening cause, pro- 
duces the death and without which the death would not 
have occurred. State v. Sommers ...................- 
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New Trial. 
1. 


Notice. 
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Where a motion for new trial is not filed within the time 
prescribed by law, the time for appeal runs from the 
rendition of the judgment. Corell v. Corell ............ 
Alleged errors of the trial court in an action at law, not 
referred to in a motion for new trial, will not be con- 
sidered in this court on appeal. Scudder v. Haug ...... 
When an alleged error was not raised in a motion for a 
new trial, the defendant is now precluded from raising 
the alleged error on appeal to this court. State v. Steed 
Ordinarily, a verdict may and should be set aside anda 
new trial granted where it is self-contradictory, incon- 
sistent, or incongruous and such relief should, as a rule, 
be granted where more than one verdict is returned in 
the same action and they are inconsistent and irrecon- 
cilable. Hunter v. Sorensen ..................-00e sees 
When the amount of damages allowed by a jury is 
clearly inadequate under the evidence in the case, it is 
error for the trial court to refuse to set aside such ver- 
dict. Hunter v. Sorensen ............... 0. cece eeeuees 
Where there has been an appeal to the District Court in 
a misdemeanor case, a motion for new trial must be 
filed in the District Court if there is to be a review in 
this court of errors of law occurring at the trial or the 
sufficiency of the evidence. State v. Hayen........... 


In a workmen’s compensation case, 50 percent shall be 
added for waiting time for all delinquent payments 
after 30 days notice has been given of disability. Smith 
v. University of Nebraska Medical Center ............. 
Benefit Regulation No. 8 promulgated by the Commis- 
sioner of Labor is invalid insofar as it requires that a 
claimant’s notice of appeal when given by mail be ac- 
tually received within 10 days after mailing of the no- 
tice of the deputy’s determination. Parson v. Chizek .. 
A notice of appeal filed pursuant to section 48-634, R. R. 
S. 1943, which is properly addressed and to which suffi- 
cient postage has been affixed, shall be valid if it is de- 
posited in the United States mail within 10 days after 
the mailing of the notice of the deputy’s determination. 
Parson v. Chizek ........... 0.0... e eee ee aee 


Nursing Care. 


An injured workman may recover the reasonable value of 


necessary nursing care furnished to him by his wife 
while he was cared for at home. Spiker v. John Day 
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Ordinances. 
1. Generally, this court will not take judicial notice of a 


municipal ordinance which does not appear in the rec- 
ord on appeal. State v. Korf ......................20.. 
A private tennis court is an eligible accessory use in a 
one-family residential district under the provisions of 
the zoning ordinance of the City of Hastings. Kitrell v. 
Board of Adjustment ..........0......... 00.0. cee ee eee 
A tennis court and appurtenances as an accessory use 
is a ‘‘structure’’ within the meaning of the zoning ordi- 
nance of the City of Hastings and is an exception to the 
“backyard”’ provisions of the ordinance, but is subject 
to the pertinent height restrictions of the ordinance. 
Kitrell v. Board of Adjustment .....................00- 
In the law of zoning, although a use may in a nontech- 
nical sense not be an accessory use where not custom- 
ary, it is nevertheless an accessory use where defined 
by the ordinance to be such. Kitrell v. Board of Adjust- 
IMIOME Sista secs cea e ele apteateha its acclade, ends aaestere erase’ assy ee ncitaeee 
A decision of the proper official or board in interpreting 
and applying a zoning ordinance will not be disturbed 
on appeal to this court unless it is illegal or from the 
standpoint of fact is not supported by the evidence, is 
arbitrary, unreasonable, or clearly wrong. Kitrell v. 
Board of Adjustment ............ 0.0... cece eee eee 
Where a statute or ordinance enumerates the things 
upon which it is to operate, or forbids certain things, it 
is to be construed as excluding from its effect all those 
not expressly mentioned, unless the legislative body 
has plainly indicated a contrary purpose or intention. 
Nebraska City Education Assn. v. School Dist. of Ne- 
Draskal City: cis hese: ssa eit oe Gyeiaie ela, diace elas sew eee ise 
Where an industrial area is within the zoning jurisdic- 
tion of a city of the first class at the time the area is 
designated as an industrial area by the county board 
under the provisions of the Industrial Areas Act, the 
city thereafter retains its zoning jurisdiction of the 
area, subject to the reservation for use of the area for 
industrial purposes as provided by the Industrial Areas 
Act. Hansen v. City of Norfolk ......................0. 
Participation in a hearing before the city council on a 
proposed amendment to a zoning ordinance constitutes 
a waiver of any defect in the notice of the hearing. 
Hansen v. City of Norfolk ................... 0.0 ee eee 
Where a metes and bounds description of an area pro- 
posed to be rezoned, taken as a whole, is sufficiently 
clear to indicate the intended bounds of the area to be 
zoned, with the courses and distances set out clearly 
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therein, and there is clear indication of the legislative 
intent that such courses and distances control, conflict- 
ing statements therein erroneously fixing particular 
points or bounds at specified property or street lines 
will be rejected as inadvertent error. Hansen v. City of 
Norfolk 40.555 itascoiaete dees ei carec ted Lear decse an aces 
Municipal corporations are prima facie the judges of 
the necessity and reasonableness of ordinances, and a 
legal presumption obtains in their favor unless the con- 
trary appears on the face of the ordinance or is estab- 
lished by clear and unequivocal evidence. Hansen v. 
City of INOrfol ke. <6 05.6. eack cece ee coy ane eee bawens 
A legal presumption exists in favor of validity and un- 
less the contrary appears upon the face of an ordi- 
nance, the burden is upon the party attacking it as in- 
valid to show by clear and unequivocal evidence, that 
the regulation imposed is so arbitrary, unreasonable, 
or confiscatory as to amount to depriving such party of 
property without due process of law. Hansen v. City of 
NOrfol he 05.68 ie ie hod Mh eae 6 ny ROM ee Ee Sede 
By the initiative process municipal voters may amend 
or repeal an ordinance enacted by the legislative body 
of a municipality where the object of the initiative is to 
accomplish no more than that which the city council 
and mayor could do if they so chose. State ex rel. 
Boyer: v= Grady: 626600 nen ora sand oees atl viens oh eine ee 
A municipal ordinance establishing a new scheme of 
taxation is not an appropriation ordinance. State ex 
rel. Boyer v. Grady ......... 0.0... c cece cece cence ene 
Section 77-27,142, R. R. S. 1943, does not limit the power 
to propose or reject ordinances concerning a municipal 
sales tax to the legislative body of a municipality, and 
does not except sales tax ordinances from the usual 
powers of initiative and referendum. State ex rel. 
Boyer V. (Grady) is. veces ik face woe nb Se ie eRe ateo bases 
This court will not take judicial notice of a municipal 
ordinance which does not appear in the record on ap- 
peal. City of Omaha Human Relations Dept. v. City 
Wide Rock & Exc. Co. ..... 0.0... eee eee 
The state is vested with the power to, and has, entered 
the field of labor, and has not delegated to the City of 
Omaha. any power to legislate, by its city council, ordi- 
nances relating to labor relations and practices, and 
civil rights. City of Omaha Human Relations Dept. v. 
City Wide Rock & Exc. Co. ......... 0... cece eee eee 
When the Legislature has enacted a law affecting mu- 
nicipal affairs, which are also of statewide concern, 
such law takes precedence over any provisions in a 
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19. 


home rule charter and the provisions of the charter 
must yield. City of Omaha Human Relations Dept. v. 
City Wide Rock & Exc. Co. ........ cece eee ee 
A public improvement ordinance need not recite the ne- 
cessity for its enactment unless the statute expressly 
requires that it do so. Rozanek v. City of Fremont .... 
The passage of an ordinance requiring construction of a 
public improvement is in itself a finding of necessity 
because necessity is a legislative question rather than a 
judicial question. Rozanek v. City of Fremont ........ 


Parent and Child. 


1. 


The primary consideration in matters involving child 
custody, whether arising as a part of the proceedings 
for dissolution of marriage or otherwise, is that the 
award of custody should be determined in accordance 
with the test of what is in the best interests of the minor 
child. Eravi v. Bohnert ................ 0... e eee eee 
Generally speaking, it is in the best interests of the 
child that he should be in the care of his natural parent. 
Eravi-v:,Bohnert: «00.0.6 2c eke aie es Bs ete ne es 
Courts cannot deprive a parent of the custody of a child 
merely because the parent has limited resources or fi- 
nancial problems, or is not socially acceptable, nor be- 
cause the parent’s life style is different or unusual. 
Neither can a court deprive a parent of the custody of a 
child merely because the court reasonably believes 
that some other person could better provide for the 
child. Eravi v. Bohnert .............-. 0... cece ees 
An award of child support, the fixing of alimony, and 
the distribution of property rest in the sound discretion 
of the District Court, and, in the absence of an abuse of 
discretion, will not be disturbed on appeal. Van Cleave 
V. Van Cleave sic. vec cue cee sande ealen lan memeeeedes 
Alimony, support, and property settlement issues must 
be considered together to determine whether the trial 
court abused its discretion. Van Cleave v. Van Cleave 
A decree fixing custody of a minor child will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the child 
require such action. Swearingen v. Swearingen ....... 
A decree fixing custody of minor children will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is 
unfit for that purpose or that the best interests of the 
children require such action. Ahlman v. Ahlman..... 
When dissolution of a marriage is decreed, the court 
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may order payment of such alimony by one party to the 
other and division of property as may be reasonable, 
having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions 
to the marriage by each party, including contributions 
to the care and education of the children, and inter- 
ruption of personal careers or educational opportuni- 
ties, and the ability of the supported party to engage in 
gainful employment without interfering with the inter- 
ests of any minor children in the custody of such party. 
Morris. V0 MOrris)i sé. sca hecia eck oe auare vk eral ace ale ouaiece Obie ata 
The father has the primary responsibility for child sup- 
port but the ability of the mother to support the chil- 
dren must also be considered. The trial court has the 
responsibility of adjusting the equities between the par- 
ties. Scarpino v. Scarpino ........................205. 
In determining the amount of child support to be 
awarded, the status, character, and situation of the 
parties, and all attendant circumstances, including the 
financial] position of the husband and wife, must be con- 
sidered. Scarpino v. Scarpino ................-...2.45 
The determination of custody and fixing of child support 
rest in the sound discretion of the trial court, and in 
the absence of an abuse of discretion will not be dis- 
turbed on appeal. Scarpino v. Scarpino ............... 
In determining the question of who should have the 
care and custody of the minor children of the parties to 
an action for the dissolution of a marriage the con- 
trolling consideration is the best interests and welfare 
of the children. Hoback v. Hoback .................... 
The determination of the trial court on the granting or 
changing of custody of minor children will not ordi- 
narily be disturbed on appeal unless there is a clear 
abuse of discretion or it is clearly against the weight of 
the evidence. Hoback v. Hoback ...................... 
The proper rule in a divorce case, where the custody of 
minor children is involved, is that the custody of the 
child is to be determined by the best interests of the 
child, with due regard for the superior rights of fit, 
proper, and suitable parents. Long v. Sena........... 
A decree fixing custody of a minor child will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is 
unfit for that purpose or that the best interests of the 
child require such action. Long v. Sena............... 
While the discretion of the trial court on granting or 
changing custody of minor children is subject to re- 
view, the determination of the court will not ordinarily 
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Parties. 


INDEX 


be disturbed unless there is a clear abuse of discretion 
or it is clearly against the weight of the evidence. Long 
Ve Sena) sisi dees eee ee ek estvattek te tne bee ha Retevs 
A decree fixing child support is subject to modification 
upon a showing of a material change of circumstances. 
Bruckner v. Bruckner ............... 0.00 ccc eeee cence 
Where, subsequent to a decree fixing child support, 
there is a material reduction in earnings of the husband 
due to illness, an increase in his debts, and an increase 
in the earning capacity of the wife, the mere showing of 
a rise in the cost of living is insufficient as a change in 
circumstances to warrant an increase in the husband’s 
child-support obligations. Bruckner v. Bruckner ...... 


Parties have no right to stipulate as to matters of law 
and such a stipulation, if made, will be disregarded. 
City of Omaha Human Relations Dept. v. City Wide 
Rock: & EX, C0. i. icsciviwle iia gies va ene eiraieealeaad 
A court cannot adjudicate the rights of a transferee of a 
gift without having the transferee in court since his 
rights may be adversely affected thereby. Baker v. 
Baker ies bdo eesie jules selene 0,4 G She aon Sa AA 
The determination of one of the parties to a marriage to 
place property beyond the reach of the other party, and 
thus forestall a division of the property, does not op- 
erate to deprive the District Court of jurisdiction to de- 
termine an equitable division of those assets. Baker v. 
Baker ois. ceca ots nde gether eho ane tua eee eee 
In order for a previous action to act as res judicata to a 
present action, the parties to the present action must be 
identical to or in privity with the parties in the previous 
action. Midwest Franchise Corp. v. Wakin............ 
Privity depends upon the relation of the parties to the 
subject matter. Privity implies a relationship by suc- 
cession or representation between the party to the sec- 
ond action and the party to the prior action in respect to 
the right adjudicated in the first action. Midwest 


’ Franchise Corp. v. Wakin .................0. see ee eens 


Partition. 
1. 


Ordinarily, the Workmen’s Compensation Court has no 
right to adjudicate a claim of a third party against an 
employer for services furnished to an injured employee 
unless the third party is a party to the action. Spiker 
V. JOAN Day’ Coe: ose edo iy oa hs oh eae ea eae es 


In a partition action, attorney's fees and reasonable 
referee’s fees shall be taxed as costs in the proceed- 
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ings. Lienemann v. Lienemann ....................65. 
Attorneys for the plaintiff in a partition action shall be 
entitled to all awarded fees where the shares conferred 
by the judgment, and all encumbrances acted upon by 
plaintiff, are accurately pleaded in his original petition. 
Lienemann v. Lienemann ..............0-.00 0s ese ee eee 
Fees shall be divided among the attorneys of record 
who shall have filed pleadings upon which any of the 
findings in a judgment of partition are based. Liene- 
mann v. Lienemann ................. 0. ec eee eee ees 


In a proceeding to determine paternity of a child under 


the provisions of sections 13-101 to 13-112, R. R. S. 1943, 
the mother is a competent witness on the issue of the 
child’s paternity. Roebuck v. Fraedrich .............. 


Pedestrians. 
It is the pedestrian’s duty as an ordinarily cautious and 


Penalties. 


prudent person, to look to the right and to the left in 
crossing an intersection to observe cars coming from 
either direction. However, he has a right to assume 
that vehicles approaching from the rear will exercise 
ordinary care in keeping a lookout for him and there is 
no duty imposed upon him to maintain a lookout to the 
rear to avoid a charge of negligence. Dunlap v. Cole- 


Where there is a reasonable controversy between the par- 


Pleadings. 
1, 


ties, an injured workman is not entitled to the statutory 
penalties for waiting time. Spiker v. John Day Co. .... 


A genera] demurrer tests the substantive legal rights of 
the parties upon admitted facts, including proper and 
reasonable inferences of law and fact which may be 
drawn from facts which are well pleaded. Cizek v. 
CIZ eles 8 ici rin bake a Siphon Seed, ales bd teeete sae La ned ets wae 
The court, in furtherance of justice, may amend any 
pleading, when the amendment does not change sub- 
stantially the claim or defense, by conforming the 
pleadings to the facts proved. The decision to allow or 
deny the proposed amendment rests in the sound dis- 
cretion of the trial court. Greenberg v. Bishop Clark- 
son Memorial Hospital .............0. 0.6. c cece neces 
It is ordinarily incumbent upon one who relies on a 
special custom as a basis of recovery or defense to al- 
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lege the custom and to plead and prove the other party 
had knowledge of the custom and contracted with refer- 
ence thereto. Fisher v. Stuckey ...................... 
A party may at any and all times invoke the language 
of his opponent’s pleadings on which the case is being 
tried on a particular issue as rendering certain facts in- 
disputable and in doing so he is neither required nor al- 
lowed to offer such pleading in evidence in the ordinary 
manner. Cook v. Beermann ...................2..0005 
Where one party desires to avail himself of the other’s 
pleading, it is not a process of using evidence, but an 
invocation of the right to confine the issues and to insist 
on treating as established the facts admitted in the 
pleadings. Cook v. Beermann ......................4. 


Police Officers and Sheriffs. 


1. 


The fact that a law enforcement officer may entertain 
a suspicion that a certain motor vehicle may be stolen 
does not vitiate the lawfulness of a random spot check 
of the vehicle registration and operator’s license of the 
driver pursuant to section 60-435, R. R. S. 1943. There 
is a direct relationship between the stop and the pur- 
poses authorized by the statute. State v. Kretchmar .. 
When the officer became aware that the car contained 
marijuana he had probable cause to arrest the defend- 
ant and to search the vehicle. State v. Kretchmar.... 
Section 28-729, R. R. S. 1943, punishment for abuse of an 
officer, held constitutional. State v. Hayen........... 


Political Subdivisions. 


1. 


Section 77-1917.01, R. R. S. 1943, provides the subdivi- 
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sions of government named therein an independent and | 


complete remedy for the foreclosure of special assess- 
ment liens and is in addition to any other remedies pro- 
vided by law for the collection of special assessments. 
Sanitary & Improvement Dist. #222 v. Metropolitan Life 
INS 2:GOs: fi seees ed bid tidacendee TS a8 Sate Peoren sc Raabe Rae ON AES 
Article XI, section 1, Constitution of Nebraska, pro- 
hibits the deposit of funds by subdivisions of the State 
of Nebraska in mutual savings and loan associations, 
whether federal or state chartered, except those funds 
authorized under Article XV, section 17 (2), Constitu- 
tion of Nebraska. Nebraska League of S. & L. Assns. 
Vi Math eS Mei ieiiden deh wedee tna Seidel Main hint Lawes 
If any person suffers personal injury or loss of life, or 
damage to his property by means of insufficiency or 
want of repair of a highway or bridge or other public 
thoroughfare, which a political subdivision is liable to 
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keep in repair, the person sustaining the loss or dam- 
age, or his personal representative, may recover in an 
action against the political subdivision. Christensen v. 


“City of Tekamah) o:..55 es kee eee eee ied Bas SENG 


The liability of all political subdivisions based on the al- 
leged insufficiency or want of repair of any public 
thoroughfare is to be determined by the provisions of 
sections 23-2410 and 23-2411, R. R. 8S. 1943, and judicial 
interpretations governing the liability of counties under 
the statute in effect prior to the enactment of the 
Political Subdivisions Tort Claims Act. Christensen v. 
City of Tekamah .......... 0... ccc eee e eee ene 
A county is not an insurer, but must use reasonable and 
ordinary care in the construction, maintenance, and re- 
pair of its highways and bridges so that they will be 
reasonably safe for a traveler using them while he is in 
the exercise of reasonable and ordinary caution and 
prudence. Christensen v. City of Tekamah ............ 
The character and extent of unevenness or other in- 
equalities in the surface of a highway, or street, as well 
as the surrounding circumstances, determine whether 
such inequalities constitute actionable defects. The 
test ordinarily is whether the inequalities are of such 
magnitude or extent as to be likely to cause injury to 
travelers who are proceeding with due care. The pub- 
lic authority is not liable for a failure to remedy trivial 
irregularities, slight depressions, or other minor in- 
equalities in the surface of the highway. Christensen 
v. City of Tekamah ............ 6c eee e cece eee eee ees 
Holes, ruts, or depressions in the street or sidewalk 
may give rise to a right of action for injuries caused 
thereby if they are of such a nature that danger there- 
from might reasonably be anticipated. Slight holes or 
depressions which are not in the nature of traps, and 
from which danger could not reasonably be antici- 
pated, are not defects for which an action will lie. 
Christensen v. City of Tekamah ....................0.. 
In an action to recover damages from a county by 
virtue of the Political Subdivisions Tort Claims Act, the 
burden is on the plaintiff to establish negligence of the 
county and that its negligent act was the proximate 
cause of the injury to the plaintiff or that it was a cause 
that proximately contributed to it. Christensen v. City 
Of Tek ama sco cscc3. saci, peste euleton sda use augue stew suelo 
On appeal of an action under the Political Subdivisions 
Tort Claims Act, the findings of the trial court will not 
be disturbed unless clearly wrong. Christensen v. City 
Of TeRAMAN: o hcizc.ccaw ego eeee Pate cose he Meee GS Lae ee 
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Post Conviction. 


Privity. 


1. 


1. 


Under the Post Conviction Act, the sentencing court 
has discretion to adopt reasonable procedures for de- 
termining what the motion and the files and records 
show, and whether any substantial issues are raised, 
before granting a full evidentiary hearing. State v. 
BDV O22 vasa teec Saaca liana etre aot ae Pak Gea eset aah Gilaodkeaevarsee bcos 
Where no controverted material issues of fact are pre- 
sented, the facts as shown by the record are undis- 
puted, the taking of oral testimony on the motion could 
not add to or detract from the information shown by the 
court’s files and records, and the court is satisfied that 
the prisoner is entitled to no relief, no hearing is re- 
quired under the provisions of the Post Conviction Act. 
State:vs Ply eve cscs. tae a ep A eis PEE he 
In a post conviction proceeding the files and records of 
the case must affirmatively establish that the prisoner 
is entitled to no relief or an evidentiary hearing must 
be granted. State v. Flye ............... cece eee eee 
In a post conviction case the burden is upon the peti- 
tioner to show a basis for relief. State v. Flye ......... 
Bald assertions of insanity, unsubstantiated by a re- 
cital of credible facts and unsupported by the record, 
are wholly insufficient and justify the summary dis- 
missal of a post conviction proceeding. State v. Flye .. 


In order for a previous action to act as res judicata toa 
present action, the parties to the present action must be 
identical to or in privity with the parties in the previous 
action. Midwest Franchise Corp. v. Wakin............ 
Privity depends upon the relation of the parties to the 
subject matter. Privity implies a relationship by suc- 
cession or representation between the party to the sec- 
ond action and the party to the prior action in respect 
to the right adjudicated in the first action. Midwest 
Franchise Corp. v. Wakin ............ 0. cece eee 
As a general rule, a stockholder is so in privity with, 


- and represented by, the corporation that he is bound by 


a judgment for or against the corporation insofar as it 
deals in corporate rights and liabilities and affects the 
stockholders as a body, where it was not obtained by 
fraud or collusion, but he is not bound with respect to 
individual rights and liabilities or rights and liabilities 
which are not common to all the stockholders. Mid- 
west Franchise Corp. v. Wakin ..................00000- 


953 


115 


115 


115 


115 


115 


450 


450 


954 


INDEX (VoL. 201 


Probable Cause. 


When the officer became aware that the car contained 


marijuana he had probable cause to arrest the defend- 
ant and to search the vehicle. State v. Kretchmar.... 


Probation and Parole. 


1. 


Process. 


1. 


Proof. 


The good time reductions provided in section 83-1,107, 
R. R. S. 1943, are used to determine eligibility for re- 
lease on parole or supervision and are subject to for- 
feiture. Wycoff v. Vitek .......... 0.0... cee eee eee 
This court will not overturn an order of the trial court 
denying probation in the absence of an abuse of discre- 
tion. State v. Laflin ........ 0... ect ee ees 


The requirements of section 25-530, R. R. S. 1943, with 
respect to service of process are to be strictly con- 
strued, and strict compliance with those requirements 
is mandatory and jurisdictional. Lydick v. Smith ..... 
The mailing of a copy of the summons and petition to 
the defendant, before the summons is served on the 
Secretary of State, does not satisfy the requirements of 
section 25-530, R. R. S. 1943. Lydick v. Smith .......... 
When service of process is made outside this state by 
mail, proof of service shall include a receipt signed by 
the addressee or other evidence of personal delivery to 
addressee satisfactory to the court. § 25-540, R. R. S. 
1943. Lydick v. Smith .............. 00.0.0. ..00 0.00005 


Under the Sexual Sociopath Act, at a hearing to deter- 
mine whether the defendant is no longer a sexual socio- 
path, the defendant has the burden of going forward 
with the evidence and establishing a prima facie basis 
for relief. Once that burden has been met by the de- 
fendant, the burden to prove beyond a reasonable doubt 
that the defendant remains a sexual sociopath shifts to 
the State and remains on the State thereafter. State v. 
Blythmaniini.c. ce hess ie ke we see tae dade teed Bs 
One who seeks to avoid the legal effect of a release of a 
cause of action for personal injuries has the burden of 
pleading and proving the facts which entitle him to 
such relief. Nicholson v. Braddock ................... 
Proof that great bodily injury actually occurred is not 
an essential element of the crime of assault with intent 
to inflict great bodily injury. State v. Cruse ........... 
Specific intent is an essential element in the crime of 
assault with intent to inflict great bodily injury, and 
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proof thereof is indispensable to sustain a conviction. 
State: v: (Cruise)... osicu os eeek 626404638 Le cane ited a eased aad Soa 
Because the intent with which an act is done exists only 
in the mind of the actor, its proof may be inferred from 
the act itself and from the facts surrounding the act. 
State vi (Creuse: ciara haat 24 cto wea senlfanes wei ela taves 
In a prosecution for sexual assault, proof of reasonable 
resistance in good faith under all the circumstances is 
sufficient to negative a claim of consent. State v. 
FROGS 5.53) sce esses sale iide dc Blee sia e' Rus Salo hegre G Gg Seales 
In order to rebut the presumption that an award in an 
amount for the support of more than one child con- 
tinues until the last child reaches majority or otherwise 
becomes ineligible for support, some evidence must 
exist. The burden of proof is on the moving party to 
produce such evidence. Ferry v. Ferry ............... 
A claim of double jeopardy cannot be established with- 
out a showing of a previous charge and conviction aris- 
ing out of the same transaction. State v. Hawkman ... 
Negligence is a question of fact and may be proven by 
circumstantial evidence and physical facts. However, 
the law requires that the facts and circumstances 
proved, together with the inferences that may properly 
be drawn therefrom, indicate with reasonable certainty 
the negligent act charged. Pearson v. Richard ....... 


A safe, and perhaps the most satisfactory, test in all 
cases, where it is contended that an absolute convey- 
ance of real estate is in actuality a mortgage, is 
whether the relation of the parties to each other as 
debtor and creditor continues. If it does, the transac- 
tion will be treated as a mortgage, otherwise not. Cizek 
VS CiZek ex. 25 pi alavi gcd ihaG Was tareie ica elena eS acneee me 
Where a vendee, under, and in reliance upon, an unac- 
knowledged contract to purchase a homestead makes 
valuable improvements thereon and the vendor fails or 
refuses to carry out the contract, the vendee may re- 
cover for such improvements to the extent they en- 
hance the value of the property. McIntosh v. Borchers 
Where a real estate broker, while his brokerage con- 
tract is in full force and effect, obtains a purchaser for 
real estate and no sale is made during the existence of 
the agreement but sale is made thereafter by the owner 
to the person produced by the agent, on substantially 
the terms that had been offered through the agent’s ef- 
forts, the broker is entitled to a commission for making 
the sale. Byron Reed Co., Inc. v. Majers Market Re- 
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Search (Co: Inv ii ish soi wekie ieee a Lo bees es 
In an action to foreclose a real estate mortgage, a coun- 
terclaim or set-off which alleges that the plaintiff 
breached the underlying agreement in relation to which 
the mortgage was executed by failing and refusing to 
advance part of the funds promised under the agree- 
ment, is a claim arising out of the contract or transac- 
tion forming the foundation of the plaintiff's claim 
within the meaning of section 25-813, R. R. S. 1943. 
O'Neill Production Credit Assn. v. Putnam Ranches, 
TING sare ac ese tie ar ae Lid Seek gees Bete 50 ot aia ante tomas Wawasan ae 
Conversion is any distinct act of dominion wrongfully 
exerted over another’s personal property in denial of or 
inconsistent with his rights therein. Polley v. Shoe- 
MaKe sedi ccs cots, cat oie See et haw dt ak etooes 
To constitute conversion there must be an intentional 
exercise of dominion or control over a chattel which so 
seriously interferes with the right of another to control 
it that it justifies the forced judicial sale to the defend- 
ant, which is the distinguishing feature of the action. 
Polley v. Shoemaker ........... 20... cece cece e cece eae 
A private tennis court is an eligible accessory use in a 
one-family residential district under the provisions of 
the zoning ordinance of the City of Hastings. Kitrell v. 
Board of Adjustment ...........-.. 0... ccc cee eee eee 
A tennis court and appurtenances as an accessory use 
is a ‘‘structure’’ within the meaning of the zoning ordi- 
nance of the City of Hastings and is an exception to the 
‘‘packyard’’ provisions of the ordinance, but is subject 
to the pertinent height restrictions of the ordinance. 
Kitrell v. Board of Adjustment ........................ 
In the law of zoning, although a use may in a nontech- 
nical sense not be an accessory use where not custom- 
ary, it is nevertheless an accessory use where defined 
by the ordinance to be such. Kitrell v. Board of Adjust- 
TONG 3. sh Anes ee ek Gas ete ae Re a oan Ghee 
An award of child support, the fixing of alimony, and 
the distribution of property rest in the sound discretion 
of the District Court, and, in the absence of an abuse of 
discretion, will not be disturbed on appeal. Van Cleave 
Ve Van Cleave: es icndc eaeceg os ates deat ae ta eaahed bd ee 
Alimony, support, and property settlement issues must 
be considered together to determine whether the trial 
court abused its discretion. Van Cleave v. Van Cleave 
When property has been taken or damaged for a public 
use, the owner is entitled to recover as compensation 
the difference between the value of such property im- 
mediately before and immediately after the completion 
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18. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


of the improvement from which the injury results. 
Danish Vennerforning & Old Peoples Home v. State ... 
A division of property which is not patently unfair will 
not ordinarily be disturbed by this court on appeal. 
Nickel vi Nickel (os c043.65.5 Wat twtee Seta Eee hagas besten 
The determination of one of the parties to a marriage to 
place property beyond the reach of the other party, and 
thus forestall a division of the property, does not oper- 
ate to deprive the District Court of jurisdiction to deter- 
mine an equitable division of those assets. Baker v. 
Bakers ciescecaisiets Spats tetlale. iwc fry one shrill Monalng earthen gee’ 
Generally, an award from one-third to one-half of the 
property involved in a marriage of long duration, and 
where the parties were the parents of all children in- 
volved, does not constitute an abuse of discretion. 
Baker vs Baker oc: 30g. cacae abe ca dasda eee oseubne es 
It is well-established that alimony may be awarded in 
addition to a property settlement. Baker v. Baker .... 
One who claims title by adverse possession must prove 
by a preponderance of the evidence that he has been in 
actual, continuous, exclusive, notorious, and adverse 
possession under claim of ownership for a full period of 
10 years. Rasmussen Farms v. Gove ................. 
Improvements made while a party is in possession of 
premises under a lease which does not grant the right 
of reimbursement are not reimbursable to him. The 
general rule that improvements which become a part 
of the real estate may not be removed and do not be- 
come the property of the lessee is applicable in the ab- 
sence of agreement, express or implied, or a statute 
indicating otherwise. Lienemann v. Lienemann...... 
A decree in a dissolution of a marriage case awarding 
one party all her ‘‘personal effects’ does not include 
bank accounts standing in that party’s name alone. 
Steele v. Steele ...... 0. ccc cee eee eee 
Ordinarily, the owner of the fee, by his annexation of 
personal property, renders it an accession to the land. 
Cook v. Beermann .............. 0.0 cee cece eee nee eens 
The rules for determining a division of property in an 
action for dissolution of marriage provide no mathe- 
matical formula by which such awards can be precise- 
ly determined. Blome v. Blome ...................... 
This court is not inclined to disturb the division of prop- 
erty made by the trial court unless it is patently unfair 
on the record. Blome v. Blome....................... 
For abandonment of mineral interests in realty to 
occur there must be both a relinquishment of posses- 
sion or nonuser of the right granted together with the 
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intention to abandon. Wheelock & Manning OO 
Ranches, Inc. v. Heath ............ 0. cece eee eee 
When by appropriate conveyance the mineral estate in 
lands is severed from the surface, separate and dis- 
tinct estates are thereby created which are held by 
separate and distinct title, and each is a freehold estate 
of inheritance, subject to the laws of descent, devise, 
and conveyance. Wheelock & Manning OO Ranches, 
Ine: vi Heath iene Ole aio Oe see deeb ek 
Mineral interests in land are subject to the protection 
of the due process clause. Wheelock & Manning OO 
Ranches, Inc. v. Heath ............ cece cece eee eres 
The removal of minerals, whether held in solution upon 
the land or resting in the soil or subsurface, is the re- 
moval of a component part of the real estate itself. The 
severance changes the character of the property, but it 
remains real estate until detached. Wheelock & 
Manning OO Ranches, Inc. v. Heath ................... 
When a mineral interest is conveyed, unless the instru- 
ment provides otherwise, an estate in fee simple in land 
or a corporeal hereditament is created. Wheelock & 
Manning OO Ranches, Inc. v. Heath ...............055- 


Property Settlement Agreements. 


1. 


On appeal, a party to a divorce proceeding cannot 
ordinarily successfully assert error in a property divi- 
sion requested and obtained by him in the trial court. 
Morris’vs Morris: ii) iiccs% tesco aan bedaed wie eateseles ote ew 
Property settlement agreements are governed by sec- 
tion 42-366, R. R. S. 1943. They are favored in the law 
and will not be set aside unless the agreement is uncon- 
scionable. Paxton v. Paxton ..................0. eee eue 
A property settlement agreement by the parties to an 
action for dissolution of marriage will be considered in 
the light of the economic circumstances of the parties 
and the evidence at the hearing to decide whether or 
not it is unconscionable; if it is not found unconscion- 
able it binds both the parties and the court. Paxton v. 
Paxton: ser ees fe ehh tee ewes oat ceases has WANG 
A property settlement agreement is not unconscionable 
unless it is shown to be unjust as to one of the parties or 
obviously excessive in respect to the benefits or bur- 
dens on either side. Paxton v. Paxton ................ 


Prosecuting Attorneys. 


A party who does not object at trial to an argument of the 


prosecutor which is alleged to constitute misconduct 
will be held to have waived his rights to complain on 
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appeal. State v. Baker ..................... 0c eee ane 


Proximate Cause. 


1. 


In an action based on breach of warranty, it is neces- 
sary to show not only the existence of the warranty but 
the fact that the warranty was broken and that the 
breach of the warranty was the proximate cause of the 
loss sustained. Geiger v. Sweeney ..................-. 
The failure to give a definition of proximate cause here- 
in was prejudicial error. Geiger v. Sweeney .......... 
Proximate cause is a legal concept with a particular 
meaning in the law. It does not fall in that class of 
words or phrases where the meaning is commonly 
known and understood by the lay public. The purpose 
of the definition of the term is to keep jurors within cor- 
rect legal bounds. Geiger v. Sweeney ................. 
The defense of assumption of risk is not inconsistent 
with the defense of contributory negligence. It is es- 
sential to the defense of contributory negligence that 
negligence of the plaintiff be a proximate cause or a 
proximately contributing cause of the injury while as- 
sumption of risk is a defense when one voluntarily ex- 
poses himself to the injury, although it plays no part in 
causing the injury. Sandberg v. Hoogensen........... 
The doctrine of sudden emergency applies only when 
an individual, first becoming aware of the emergency, 
is faced with a rapid choice of courses and selects one 
which deliberate judgment shows as negligent. Oban 
Vs TBOSSAPG 5022 ofa nid eile eta ane estes els NN Oe Sees Pa he AE GS 


Public Officers and Employees. 


1. 


Any member of a schoo] board or board of education of 
a Class II, ITI, or VI school district may be subject to 
recall for habitual or willful neglect of duty, gross 
partiality, oppression, extortion, corruption, willful 
maladministration in office, conviction of a felony, or 
habitual drunkenness. The procedure to accomplish 
the removal by recall of any incumbent of such office 
shall be initiated by the filing of a petition signed by the 
registered voters of the district equal in number to at 
least 25 percent of the total number of votes cast for the 
board member receiving the highest number of votes at 
the preceding school election. State ex rel. Lottman v. 
Board of Education of School Dist. No. 103 ............. 
The power granted to electors to remove certain public 
officers is political in its nature and not the exercise of 
a judicial function. State ex rel. Lottman v. Board of 
Education of School Dist. No. 103 ............-..--.-6-- 
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A petition to recall school board members which states 
as a reason for removal one of the grounds listed in sec- 
tion 79-518.04, R. R. S. 1943, is statutorily sufficient to 
compel a recall election. State ex rel. Lottman v. 
Board of Education of School Dist. No. 103 ............. 
A resolution of a county board fixing the salaries of 
elected county officers at an amount plus an annual ad- 
justment for changes in the cost of living as determined 
by an independent federal agency does not violate Arti- 
cle III, section 19, of the Constitution of Nebraska. 
Shepoka v. Knopik .......... 6... cece cece ete eens 


Public Policy. 


1. 


Equitable estoppel is based upon grounds of public 
policy and good faith and is interposed to prevent injus- 
tice and inequitable consequences. Ordinarily, there 
must be a reliance in good faith upon statements or 
conduct of the party to be estopped and a change of po- 
sition by the party claiming the estoppel to his injury, 
detriment, or prejudice. Smithv. Smith .............. 
Penal statutes should be construed so as to give effect 
to the plain meaning of the words employed, and 
where of doubtful meaning, or application, the court 
should adopt the sense that best harmonizes with the 
context and the apparent policy and objects of the Leg- 
islature. State v. McConnell .......................005 


Public Service Commission. 


1. 


Under section 75-311, R. R. S. 1943, a certificate shall be 
issued to any qualified applicant, authorizing the whole 
or any part of the operations covered by the applica- 
tion, if it is found after notice and hearing that the ap- 
plicant is fit, willing, and able properly to perform the 
service proposed, and to conform to the requirements, 
rules, and regulations of the Nebraska Public Service 
Commission thereunder, and that the proposed service 
is or will be required by the present or future public 
convenience and necessity. Gentry Real Estate Co. v. 
King’s Limousine Service, Inc. ...................00 00 
An applicant for a certificate of public convenience and 
necessity has the burden of showing that the authority 
he seeks is required by the public convenience and 
necessity, and the determination of that issue is pe- 
culiarly within the discretion and expertise of the Pub- 
lic Service Commission. Gentry Real Estate Co. v. 
King’s Limousine Service, Inc. .................-2.0005 
This court will not disturb an order of the Public Serv- 
ice Commission unless its order is illegal, arbitrary, ca- 
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pricious, or unreasonable. Gentry Real Estate Co. v. 
King’s Limousine Service, Inc. ................ee ee eee 
Where the fitness of an applicant is an issue and evi- 
dence both affirmative and negative in nature is pre- 
sented, this court will not substitute its judgment for 
that of the commission if the order of the commission is 
supported by competent evidence. Gentry Real Estate 
Co. v. King’s Limousine Service, Inc. .................. 
Illegality of past operations does not necessarily bar a 
carrier from seeking and obtaining an additional cer- 
tificate for operating authority. Gentry Real Estate 
Co. v. King’s Limousine Service, Inc. .............-.... 


Public Welfare. 


1. 


In determining the eligibility of a party to receive As- 
sistance to the Aged, Blind or Disabled benefits, it is 
the present availability of another source of funds 
which is determinative. Jansen v. Department of Pub- 
Hie: Welfare 6 sce hii Bh ieee eR ol doe acer ae ots pede ees wed 
Where a ward is receiving public assistance, the De- 
partment of Public Welfare, if its practice permits, 
may enter a conditional order to require the guardians 
to exhaust their remedies so long as it does not deny as- 
sistance to the ward pending such determination. 
Jansen v. Department of Public Welfare .............. 
In determining the eligibility of a potential trust bene- 
ficiary for public assistance, the interest of a bene- 
ficiary in a discretionary trust is not an available re- 
source pending exhaustion of judicial remedies to de- 
termine whether such trustee is in fact abusing his dis- 
cretion. Jansen v. Department of Public Welfare ..... 


Real Property. 


1. 


Whether an article annexed to the real estate has be- 
come a part thereof is a mixed question of law and fact. 
In determining this question, the following tests, while 
not all inclusive, have received general approval, viz: 
(1) Actual annexation to the realty, or something ap- 
purtenant thereto; (2) appropriation to the use or pur- 
pose of that part of the realty with which it is con- 
cerned; and (3) the intention of the party making the 
annexation to make the article a permanent accession 
to the freehold. Cook v. Beermann ................... 
Ordinarily, the owner of the fee, by his annexation of 
personal property, renders it an accession to the land. 
Cook v. Beermann ...... 00... 6. 
Where the owner of property puts in improvements, the 
law at once raises a presumption of intention to make 
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them a part of the land. Rules for determining what is 
a fixture are construed strongly against the vendor and 
in favor of the purchaser. Cook v. Beermann......... 


Any member of a school board or board of education of 
a Class II, III, or VI school district may be subject to 
recall for habitual or willful neglect of duty, gross 
partiality, oppression, extortion, corruption, willful 
maladministration in office, conviction of a felony, or 
habitual drunkenness. The procedure to accomplish 
the removal by recall of any incumbent of such office 
shall be initiated by the filing of a petition signed by the 
registered voters of the district equal in number to at 
least 25 percent of the total number of votes cast for the 
board member receiving the highest number of votes at 
the preceding school election. State ex rel. Lottman v. 
Board of Education of School Dist. No. 103 ............. 
The power granted to electors to remove certain public 
officers is political in its nature and not the exercise of 
a judicial function. State ex rel. Lottman v. Board of 
Education of School Dist. No. 103 ...................0.. 
A petition to recall school board members which states 
as a reason for removal one of the grounds listed in sec- 
tion 79-518.04, R. R. S. 1943, is statutorily sufficient to 
compel a recall election. State ex rel. Lottman v. 
Board of Education of School Dist. No. 103 ............. 


Generally, this court will not take judicial notice of a 
municipal ordinance which does not appear in the rec- 
ord on appeal. State v. Korf .................-..0.000. 
Purported evidence which does not appear in the bill of 
exceptions cannot be considered by the Supreme Court 
on appeal. Nicholson v. Braddock .................... 


Referee’s Fees. 


In a partition action, attorney’s fees and reasonable ref- 


eree’s fees shall be taxed as costs in the proceedings. 


Lienemann v. Lienemann ...................2--000 000. 
Reformation. 
1. Equity will decree reformation of a contract for a mis- 


take only if the mistake is mutual. Waite v. Salestrom 
The right of reformation presupposes that the instru- 
ment does not express the true intent of the parties and 
the purpose of reformation is to make an erroneous in- 
strument express the real agreement. If the parties 
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have not come to a complete mutual understanding of 

all the essential terms of the bargain, there is no stand- 

ard to which the writing can be conformed. Waite v. 

Salestrom) 2:253.oi-ieeidaae eee eiia sia es eee 224 
3. Equity may also grant reformation to conform to the 

antecedent agreement of the parties where there is 

mistake on one side and fraud or inequitable conduct on 

the other. Waite v. Salestrom ..................... eee 224 
4. To warrant reformation of a written instrument, the 

evidence must be clear, convincing, and Satisfactory. 

A mere preponderance of the evidence is not sufficient. 


Waite ’v.. Salestrom sisi fees cue ss see ied os wks hace Hosng vee eels 224 
5. Mere carelessness is not necessarily a defense to an ac- 
tion for reformation. Waite v. Salestrom ............. 224 


6. A failure to disclose a change made in a written instru- 
ment, which change modifies the prior agreement, may 
be such inequitable conduct as will, together with mis- 
take on the part of the other party, justify reformation. 
Waite v. Salestrom ........... 2.2.60. e cece ences 224 


Res Judicata. 

1. A judgment on the merits, rendered in a former suit be- 
tween the same parties or their privies, on the same 
cause of action, by a court of competent jurisdiction, 
operates as a bar not only as to every matter which 
was offered and received to sustain or defeat the claim, 
but as to every other matter which might with proprie- 
ty have been litigated and determined in that action. 
Midwest Franchise Corp. v. Wakin .................... 450 

2. A judgment is not pleadable in bar of a second action 
unless it is founded on the same identical or substan- 
tially identical cause of action, and within this rule the 
commonly applied test of identity is whether the same 
evidence would sustain both suits. Midwest Franchise 
Corp..V: Wakinh 3 osac8 2208 eae tate se tetra Drees 450 

3. In order for a previous action to act as res judicata toa 
present action, the parties to the present action must be 
identical to or in privity with the parties in the previous. 
action. Midwest Franchise Corp. v. Wakin ............ 450 


Right to Counsel. 
The defendant by electing to act as his own counsel after 
the refusal of the court to permit lay counsel to appear 
for him must be held responsible for his ineptness of 
counsel even though that counsel was himself. State v. 
Brashear tio cieeg lied ba deenhts Lene odds Aaah aed oe 582 
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Rules of Court. 


It is a well-established principle that whether a proceed- 


ing be criminal or civil, the procedures and procedural 
rules to be applied are those which are in effect at the 
date of the hearing or proceeding and not those in effect 
when the act or violation is charged to have taken 
place. Pflasterer v. Omaha Nat. Bank ................ 


Rules of Supreme Court. 


On appeal this court considers only alleged errors which 


are assigned and discussed in the appellant’s brief. 
Scudder v. Haug .................... La Gusta dataanaa Veins Teg 


Savings and Loan Associations. 


Article XI, section 1, Constitution of Nebraska, prohibits 


the deposit of funds by subdivisions of the State of Ne- 
braska in mutual savings and loan associations, wheth- 
er federal or state chartered, except those funds au- 
thorized under Article XV, section 17 (2), Constitution 
of Nebraska. Nebraska League of S. & L. Assns. v. 
Mathes: eekcsiie tia den ce obe lied cote Deh pyaaga ede 12 


Schools and School Districts. 


1. 


Any member of a school board or board of education of 
a Class II, III, or VI school district may be subject to 
recall for habitual or willful neglect of duty, gross par- 
tiality, oppression, extortion, corruption, willful malad- 
ministration in office, conviction of a felony, or 
habitual drunkenness. The procedure to accomplish 
the removal by recall of any incumbent of such office 
shall be initiated by the filing of a petition signed by the 
registered voters of the district equal in number to at 
least 25 percent of the total number of votes cast for the 
board member receiving the highest number of votes at 
the preceding school election. State ex rel. Lottman v. 
Board of Education of School Dist. No. 103 ............. 
A petition to recall school board members which states 
as a reason for removal one of the grounds listed in sec- 
tion 79-518.04, R. R. S. 1943, is statutorily sufficient to 
compel a recall election. State ex rel. Lottman v. 
Board of Education of School] Dist. No. 103 ............. 


Searches and Seizures. 


1. 


In an affidavit for a search warrant the judge must be 
informed of some of the underlying circumstances 
from which the informant concluded that controlled 
substances were where he claimed they were, and 
some of the underlying circumstances from which the 


427 


107 


122 


486 


486 


VoL. 201] INDEX 


officer concluded that the informant was credible or his 
information reliable. State v. Payne .................. 
Affidavits for search warrants must be tested in a com- 
monsense realistic fashion. Where some of the under- 
lying circumstances are detailed in the affidavit, where 
reason for crediting the source of the information is 
given, and when a magistrate has found probable 
cause, the court should not invalidate the warrant by 
interpreting the affidavit in a hypertechnical rather 
than a commonsense manner. State v. Payne ........ 
An informant selected by the police, who makes a pur- 
chase of controlled substances under the personal di- 
rection, supervision, and control of a police officer, and 
informs the officer of what the informant saw and 
heard at the time of the purchase, is presumptively re- 
liable. State v. Payne .......... 20... ce ccc e eee e eee 
An affidavit for a search warrant is sufficient if it will 
support the issuance of a warrant after any inaccurate 
statements in the affidavit are disregarded. State v. 
Green, 2:5 e0e fede co eee Meee Ree nha unwed 


Self-Defense. 


1. 


Sentences. 
1. 


There is nothing in the justification for use of force act 
which appears designed to change the ancient common 
law rule that in order to justify the defense of self- 
defense, the belief of the actor that the use of force is 
necessary must be reasonable and in good faith. State 
Vv. Bagle Thunder is.045 ovis eeeideesied cae noid Psa eees 
Under section 28-834, R. R. S. 1943, for justification to 
be available as a defense, it must first be shown that 
the defendant’s conduct was necessitated by specific 
and imminent threat of injury to his person under cir- 
cumstances which left him no reasonable and viable al- 
ternative other than the violation of the law for which 
he stands charged. State v.Graham .................. 


Where the punishment of an offense created by statute 
is left to the discretion of the court, to be exercised 
within certain prescribed limits, a sentence imposed 
within such limits will not be disturbed on appeal un- 
less there appears to be an abuse of discretion. State 
VStleeG ones este g Sl eee ees cee ele eek Mad Sa Doe Od 
The sentencing judge is not bound by the recommenda- 
tion of the probation officer in determining the sentence 
to be imposed. State v. Steed .....................0000. 
This court on appeal will not disturb a sentence im- 
posed within the limits prescribed by statute, absent an 
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abuse of discretion on the part of the trial court. State 
Ve Preemann: 065 eos toh bh wh aed ge ae hale ae va ode whe 
A sentence within the statutory limits will not be dis- 
turbed on appeal absent an abuse of discretion. State 
Vis BOWS ge054s Sh dolls Shae RE he hehe Ne 2 eta eee 
The trial judge, in imposing sentence is entitled to 
know to the fullest extent the details of defendant’s 
criminal conduct. State v. Brown ...................-- 
Where the execution of a sentence has been suspended 
under section 29-2301, R. R. S. 1943, and the defendant 
has been at liberty under bail, the bond may be con- 
tinued without the consent of the surety during the peri- 
od of suspension. State v. Hurley ..................... 
When several sentences are imposed upon counts based 
upon the same transaction, the provision that the sen- 
tences shall run concurrently produces a single result 
and the constitutional restriction against multiple pun- 
ishment is not violated. State v. Hawkman........... 
A sentence imposed within statutory limits will not be 
disturbed on appeal unless there is an abuse of discre- 
tion. State v. Kerns .............. cece cee eens 


Process to secure the attendance of witnesses from an- 


other state may not be issued unless the testimony pro- 
posed to be elicited from such witness is relevant to the 
issues to be tried. State v. Casados ................... 


Sexual Assault. 


1. 


In a prosecution for sexual assault it is not essential 
that the prosecutrix be corroborated by other witnesses 
as to the particular acts which constitute the offense. 
It is sufficient if she is corroborated as to material 
facts and circumstances which support her testimony 
as to the principal fact in issue. State v. Rhodes ...... 
In a prosecution for sexual assault, proof of reasonable 
resistance in good faith under all the circumstances is 
sufficient to negative a claim of consent. State v. 
HOGG): 25 he Rr Ae etn hae a oe tered hess 
Section 28-408.05 (3), R. R. S. 1943, provides: ‘‘Specific 
instances of prior sexual activity between the victim 
and any person other than the defendant shall not be 
admitted into evidence in prosecutions under sections 
28-401, 28-408.01 to 28-408.05, 28-409, and 28-929 unless 
consent by the victim is at issue, when such evidence 
may be admitted if it is first established to the court at 
an in camera hearing that such activity shows such a 
relation to the conduct involved in the case and tends to 
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establish a pattern of conduct or behavior on the part of 
the victim as to be relevant to the issue of consent.”’ 
The determination of the admissibility of evidence of 
the prosecutrix’ prior sexual activity must be deter- 
mined in each case upon its own circumstances. State 
Vi MASON iste aii ate ane AER Gee ees Retna 
In a prosecution for sexual assault it is not essential 
that the prosecutrix be corroborated by other witnesses 
as to the particular acts which constitute the offense; it 
is sufficient if she is corroborated as to material facts 
and circumstances which tend to support her testimony 
as to the principal fact in issue. State v. Mason ....... 
A person shall be guilty of sexual assault in the first de- 
gree when such person subjects another person to sex- 
ual penetration and overcomes the victim by force or 
threat of force, express or implied. § 28-408.03, R. R. S. 
1943. State v. Mason ........... 0. . cece cee eee 


Sexual Misconduct. 


Sexual misconduct is a factor which, although not neces- 
sarily determinative, may properly be considered in 
determining what is in the best interests of the chil- 
dren. Ahlmanv. Ahlman ............. 0000 eee cee eee 


Sexual Sociopaths. 


1. 


Under the Sexual Sociopath Act, after original commit- 
ment, all orders determining the current treatability 
status of a sexual sociopath, entered after hearing or 
after summary review shall be considered final orders 
for purposes of appeal. State v. Blythman............ 
Under the Sexual Sociopath Act, after original commit- 
ment, all orders determining the current status of a de- 
fendant as a sexual sociopath, entered after hearing or 
after summary review, shall be considered final orders 
for purposes of appeal. State v. Blythman............ 
Under the Sexual Sociopath Act, a motion for a hearing 
to determine whether the defendant is no longer a 
sexual sociopath must allege facts which, if true, raise 
a reasonable doubt as to whether or not the defendant 
is still a sexual sociopath. A conclusory allegation that 
a defendant is no longer a sexual sociopath, unsup- 
ported by facts, is insufficient. State v. Blythman .... 
Under the Sexual Sociopath Act, at a hearing to deter- 
mine whether the defendant is no longer a sexual socio- 
path, the defendant has the burden of going forward 
with the evidence and establishing a prima facie basis 
for relief. Once that burden has been met by the de- 
fendant, the burden to prove beyond a reasonable doubt 
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that the defendant remains a sexual sociopath shifts to 
the State and remains on the State thereafter. State v. 
Blythiman 5.0.20 sins gate eet Se tae ds Di ee RS Bees 
Under the Sexual Sociopath Act, the District Court may 
adopt any reasonable procedures to consolidate pro- 
ceedings or hearings on the issue of whether or not the 
defendant is a sexual sociopath and on whether or not 
the defendant can benefit by treatment. Such issues 
should be treated in one proceeding where practicable. 
State v. Blythman ................ 2... eee eee eee eee 


Specific Performance. 


States. 


1. 


Strictly speaking, there cannot be a decree for the spe- 
cific performance of a contract to make a will, since 
such an instrument is, by its nature, revocable by the 
promisor during his life, and cannot be made by him af- 
ter his death. Pflasterer v. Omaha Nat. Bank ........ 
Equity will grant specific performance of a parol 
agreement to leave property to another if it is proved 
by evidence convincing and satisfactory, and if it has 
been wholly performed by one party and its nonper- 
formance would be a fraud on him. Pflasterer v. 
Omaha Nat. Bank ........... 0... cece ccc cence neces 
As a general rule, where a valid binding contract ex- 
ists, which is definite and certain in its terms, mutual 
in obligation, and free from unfairness, fraud, or over- 
reaching, a court will grant a decree of specific per- 
formance as a matter of course or right where the 
remedy at law is inadequate and specific performance 
will not be inequitable or unjust. Reese v. Hatfield .... 
A contract for the purchase and sale of the stock of a 
closely held family corporation, which stock is not pro- 
curable on any market, is a proper subject for specific 
performance. Reese v. Hatfield ...................... 


When service of process is made outside this state by 
mail, proof of service shall include a receipt signed by 
the addressee or other evidence of personal delivery to 
addressee satisfactory to the court. § 25-540, R. R. S. 
1943. Lydick v. Smith ............0 0... eee eee 
The validity of a contract will be sustained against the 
charge of usury if it provides for a rate of interest that 
is permissible in a state to which the contract has a 
substantial relationship and is not greatly in excess of 
the general usury law of the state of the otherwise ap- 
plicable law. Shull v. Dain, Kalman & Quail, Inc. ..... 
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Statutes. 
1. The rule of in pari materia construction of statutes does 
not permit the use of a previous statute to control by 
way of former policy, plain language of a subsequent 
statute, or to add a restriction not included in or ex- 
pressly excluded from the later statute. Sanitary & 
Improvement Dist. #222 v. Metropolitan Life Ins. Co... 10 
2. Where a statute is unambiguous, there is no need for 
construction. Sanitary & Improvement Dist. #222 v. 
Metropolitan Life Ins. Co. ........... 0... cece eee eee 10 
3. Section 77-1917.01, R. R. S. 1943, provides the subdivi- 
sions of government named therein an independent and 
complete remedy for the foreclosure of special assess- 
ment liens and is in addition to any other remedies pro- 
vided by law for the collection of special assessments. 
Sanitary & Improvement Dist. #222 v. Metropolitan Life 
INS: CO 6 sivicccs Papakea be GG EER as Reh eck heh 10 
4. The requirements of section 25-530, R. R. S. 1943, with 
respect to service of process are to be strictly con- 
strued, and strict compliance with those requirements 
is mandatory and jurisdictional. Lydick v. Smith ..... 45 
5. The mailing of a copy of the summons and petition to 
the defendant, before the summons is served on the 
Secretary of State, does not satisfy the requirements 
of section 25-530, R. R. S. 1943. Lydick v. Smith....... 45 
6. When service of process is made outside this state by 
mail, proof of service shall include a receipt signed by 
the addressee or other evidence of personal delivery to 
addressee satisfactory to the court. § 25-540, R. R. S. 
1943. Lydick v. Smith ........ 0. eee 45 
7. When dissolution of a marriage or legal separation is 
decreed, the court may include such orders in relation 
to any minor children and their maintenance as shall 
be justified. Subsequent changes may be made by the 
court when required after notice and hearing. § 42-364, 
R. 8S. Supp., 1976. Pfeiffer v. Pfeiffer ................. 56 
8. The good time reductions provided in section 83-1,107, 
R. R. S. 1943, are used to determine eligibility for re- 
lease on parole or supervision and are subject to for- 
feiture. Wycoff v. Vitek ............ 0.0... cece eee eee 62 
9. In an action to foreclose a real estate mortgage, a 
counterclaim or set-off which alleges that the plain- 
tiff breached the underlying agreement in relation to 
which the mortgage was excecuted, by failing and re- 
fusing to advance part of the funds promised under 
the agreement, is a claim arising out of the contract 
or transaction forming the foundation of the plaintiff’s 
claim within the meaning of section 25-813, R. R. S. 
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1943. O'Neill! Production Credit Assn. v. Putnam 
RANCHES, IN Cie senses sage yhacdoe able oon sop Bean GE tee Ro Oa WS 
Penal statutes should be construed so as to give effect 
to the plain meaning of the words employed, and where 
of doubtful meaning, or application, the court should 
adopt the sense that best harmonizes with the context 
and the apparent policy and objects of the Legislature. 
State v. McConnell ........... 0. . eee ccc eee eee 
In section 52-123, R. R. S. 1943, the words ‘‘with the 
intent thereby to deprive or defraud,’’ should read as 
though it read ‘‘with the fraudulent intent thereby to 

deprive.’’ State v. McConnell .................0. 20000 
Dissolution of a restraining order is not a final order 
within the meaning of section 25-1902, R. R. S. 1943. 
Abramson v. Bemis ..........-. 0... cece eee ee eee ee 
A trial court may, on its own motion, call witnesses 
and interrogate witnesses pursuant to section 27-614, 
R. R. S. 1948. Scudder v. Haug ............ 0. cece eee 
Under section 2-314, U. C. C.., a plaintiff must prove 
(1) that a merchant sold goods, (2) which were ‘‘not 
merchantable’ at the time of sale, and (3) injury and 
damages to the plaintiff or his property (4) caused 

proximately and in fact by the defective nature of the 
goods, and (5) notice to the seller of injury. Geiger v. 
SWECNCY: os tei sia siads ihte 2 oar hire aaege EN Con SoG oman eee 
It is within the discretion of the trial court to admit 
character evidence to support the credibility of a wit- 
ness whose credibility has been attacked by opinion or 
reputation evidence or otherwise. § 27-608 (1), R. R. S. 
1943. State v. Steinmark ................ 00... cece 
As a general rule, statutes will not be understood as 
effecting any change in the common law beyond what 
is clearly indicated. State v. Eagle Thunder .......... 
There is nothing in the justification for use of force 
act which appears designed to change the ancient com- 
mon law rule that in order to justify the defense of 
self-defense, the belief of the actor that the use of force 
is necessary must be reasonable and in good faith. 
State v. Eagle Thunder ..................0.. 000. e ea aee 
The considerations set forth in section 48-838 (2), R. S. 
Supp., 1976, in regard to collective bargaining units of 
employees, are not exclusive; and the Court of Indus- 
trial Relations may consider additional relevant factors 
in determining what bargaining unit of employees is 
appropriate. American Fed. of S., C. & M. Emp. v. 
Counties of Douglas & Lancaster...................... 
In establishing wage rates, the provisions of section 48- 
818, R. R. S. 1943, in relevant part, provide that the 
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20. 


21. 


22. 


23. 


24, 


25, 


26. 


Court of Industrial Relations shall establish rates of 
pay and conditions of employment which are compara- 
ble to the prevalent wage rates paid and conditions of 
employment maintained for the same or similar work 
of workers exhibiting like or similar skills under the 
same or similar working conditions. The definition of 
“comparable’’ as set forth in section 48-818, R. R. S. 
1943, is controlling. Nebraska City Education Assn. v. 
School Dist. of Nebraska City .............-.......0005. 
Where a statute or ordinance enumerates the things 
upon which it is to operate, or forbids certain things, 
it is to be construed as excluding from its effect all 
those not expressly mentioned, unless the legislative 
body has plainly indicated a contrary purpose or in- 
tention. Nebraska City Education Assn. v. Schoo] Dist. 
Of Nebraska: City. ce sicwseacsocas ooh bea dae ge eG soto a nes 
The fact that a law enforcement officer may entertain 
a suspicion that a certain motor vehicle may be stolen 
does not vitiate the lawfulness of a random spot check 
of the vehicle registration and operator’s license of the 
driver pursuant to section 60-435, R. R. S. 1943. There 
is a direct relationship between the stop and the pur- 
poses authorized by the statute. State v. Kretchmar .. 
Section 29-1207, R. R. S. 1943, requires that every per- 
son charged with a criminal offense be brought to trial 
within 6 months. In cases commenced and tried in the 
county court, the 6-month period begins to run on the 
date the complaint is filed. State v. Johnson.......... 
If a trial court relies on subsection (4) (f) of section 29- 
1207, R. R. S. 1943, in excluding a period of delay from 
the 6-month computation, a general finding of ‘‘good 
cause’’ will not suffice, and the trial court must make 
specific findings as to the good cause or causes which 
resulted in extensions of time. State v. Johnson ....... 
Section 77-2602, R. R. S. 1943, does not appropriate 
revenue placed in the Downtown Education Center 
and Office Rental Fund and revenue placed in that 
fund may not be expended without a specific legisla- 
tive appropriation from that fund. Ruge v. State...... 
In a proceeding to determine paternity of a child under 
the provisions of sections 13-101 to 13-112, R. R. S. 1943, 
the mother is a competent witness on the issue of the 
child’s paternity. Roebuck v. Fraedrich.............. 
Property settlement agreements are governed by sec- 
tion 42-366, R. R. S. 1943. They are favored in the law 
and will not be set aside unless the agreement is un- 
conscionable. Paxton v. Paxton ...............0.0000- 
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The term ‘‘unconscionable’’ as used in statutes like 
in section 42-366, R. R. S. 1943, has been interpreted as 
meaning ‘‘manifestly unfair or inequitable.’’ Paxton v. 
PAXtOM: ssi eee hha eid Baers pau OY bie Sew ea tes 
Under section 42-365, R. S. Supp., 1978, the criteria to 
be used is what appears to be fair and equitable be- 
tween the parties under the circumstances present in 
the case. Steele v. Steele .............. eee eee eee 
A violation of a statute regulating the use and opera- 
tion of motor vehicles upon the highways, including a 
speed regulation, does not in and of itself constitute 
negligence, but any such violation is evidence which 
may be considered with all other facts and circum- 
stances of the case in determining whether or not the 
violation is negligent. Hartman v. Brady ............. 
Section 45-103, R. R. S. 1943, providing for interest on 
judgments from the date of rendition thereof, is ap- 
plicable to child support installments accrued prior to 
August 24,1975. Ferry v. Ferry .......... 0.0. eseeeeeee 
Section 1673 (b) and (c) of Title 15, U.S.C., preempts 
state garnishment statutes to the extent that state 
statutes are less restrictive. Ferry v. Ferry .......... 
Where a legislative act is complete in itself but is repug- 
nant to or in conflict with a prior statute which is not 
referred to or repealed by the latter, the earlier statute 
is repealed or modified by the implication of the later 
act, but only to the extent of repugnancy or conflict. 
POrry. Vis POPry fie eink heey oe OE Aa Soa oe J 
L. B. 1015, Laws 1974, sections 6 to 17, now sections 
42-364.01 to 42-364.12, R. S. Supp., 1978, amends section 
25-1558, R. R. S. 1943, to the extent that the two 
statutes are inconsistent. Ferry v. Ferry ............. 
Section 42-364.06, R. S. Supp., 1978, provides in part that 
if jurisdiction has been acquired of the employer, ‘‘In 
fixing the amount to be withheld by the employer from 
the parent-employee’s nonexempt, disposable earnings, 
the court shall determine that amount of earnings which, 
if paid over a reasonable period, would satisfy in full 
the child support arrearage existing as of the time of 
the hearing and would satisfy each child support obli- 
gation to come due in the future as such come due.”’ 
Berry Verney aisle cncoicn eb baie eaten oe Ue Soa dale bin lee 
The purpose of the requirement contained in section 
29-1602, R. R. S. 1943, that the names of witnesses for 
the prosecution be listed on the information, is to in- 
form the defendant of the names of persons who will 
testify against him and give him an opportunity to 
investigate regarding their background and pertinent 
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knowledge. The failure to endorse on the information 
the names of witnesses to be called by the State is 
not ground for reversal of conviction in the absence of 
a showing of prejudice. State v. Journey ............. 
Under sections 27-702 to 27-705, R. R. S. 1948, an expert 
witness, qualified to be such, may testify in terms of 
opinion or inference without prior disclosure of under- 
lying facts or data, the weight of such evidence being 
for the trier of facts. State v. Journey ................ 
Appeals in probate matters are governed by article 
16 of Chapter 30, R. R. S. 1943. Gunn v. Emerald, Inc. 
Section 24-542, R. R. S. 1943, is not applicable to appeals 
in probate matters and a notice of appeal is not required 
in such an appeal. Gunn v. Emerald, Inc. ............ 
Under section 28-834, R. R. S. 1948, for justification to 
be available as a defense, it must first be shown that 
the defendant’s conduct was necessitated by specific 
and imminent threat of injury to his person under cir- 
cumstances which left him no reasonable and viable 
alternative other than the violation of the law for which 
he stands charged. State v. Graham.................. 
Section 28-408.05 (3), R. R. S. 1948, provides: ‘‘Specific 
instances of prior sexual activity between the victim 
and any person other than the defendant shall not be 
admitted into evidence in prosecutions under sections 
28-401, 28-408.01 to 28-408.05, 28-409, and 28-929 unless 
consent by the victim is at issue, when such evidence 
may be admitted if it is first established to the court 
at an in camera hearing that such activity shows such 
a relation to the conduct involved in the case and tends 
to establish a pattern of conduct or behavior on the 
part of the victim as to be relevant to the issue of con- 
sent.’’ The determination of the admissibility of evi- 
dence of the prosecutrix’ prior sexual activity must be 
determined in each case upon its own circumstances. 
State: v.:Mason :.0e. titan Mie ihe tae peed da cae teks 
A person shall be guilty of sexual assault in the first 
degree when such person subjects another person to 
sexual penetration and overcomes the victim by force 
or threat of force, express or implied. § 28-408.03, 
R. R. S. 1943. State v. Mason ................0..000 00> 
Under section 48-185, R. S. Supp., 1976, the findings of 
fact made by the Nebraska Workmen’s Compensation 
Court after rehearing have the same force and effect 
as a jury verdict in a civil case. There is no longer 
provision in our statutes for de novo review in this court 
of workmen’s compensation cases. Herold v. Construc- 
Tors, INC: vesicles dak Bee Ste le PR aOR een 
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First degree murder includes the killing of a person 
‘‘purposely and of deliberate and premeditated malice.” 
§ 28-401, R. R. S. 1943. State v. Beers ................. 
Manslaughter is a lesser-included offense in the greater 
crime of murder and is defined as follows: ‘‘Whoever 
shall unlawfully kill another without malice, either upon 
a sudden quarrel, or unintentionally, while the slayer 
is in the commission of some unlawful act, shall be 
deemed guilty of manslaughter.’’ § 28-403, R. R. S. 
1943. State v. Beers .......... eee eee 
An award of custody will not be upheld when the evi- 
dence is insufficient to show the requirements of the 
best interests of a minor child in accordance with the 
provisions of section 42-364, R. S. Supp., 1976. Lauten- 
schlager v. Lautenschlager ....................-.0000- 
A public improvement ordinance need not recite the 
necessity for its enactment unless the statute expressly 
requires that it do so. Rozanek v. City of Fremont.... 
Even though there is no present prospect of improve- 
ment of a condition of total and permanent disability or 
of further rehabilitation, the employer continues to be 
responsible for further nursing care and therapy under 
the terms of section 48-120, R. R. S. 1948. S & S LP 
Gas Co. v. Ramsey ............ cece eee eee een neeees 
The Nebraska Workmen’s Compensation Court has 
continuing authority to determine the necessity, char- 
acter, and sufficiency of medical services furnished or 
to be furnished and to order a change therein when it 
deems such change is desirable or necessary. § 48-120, 
R.R. S. 1943. S&S LP Gas Co. v. Ramsey............ 
A notice of appeal filed pursuant to section 48-634, R. R. 
S. 1943, which is properly addressed and to which suf- 
ficient postage has been affixed, shall be valid if it is 
deposited in the United States mail within 10 days 
after the mailing of the notice of the deputy’s determina- 
tion. Parson v. Chizek ............. 0. cc cee cece cence 
Under section 75-311, R. R. S. 1943, a certificate shall be 
issued to any qualified applicant, authorizing the whole 
or any part of the operations covered by the applica- 
tion, if it is found after notice and hearing that the 
applicant is fit, willing, and able properly to perform 
the service proposed, and to conform to the require- 
ments, rules, and regulations of the Nebraska Public 
Service Commission thereunder, and that the proposed 
service is or will be required by the present or future 
public convenience and necessity. Gentry Real Estate 
Co. v. King’s Limousine Service, Inc................... 
The right of appeal in this state is clearly statutory 


714 


714 


741 


748 


751 


751 


754 


761 


VoL. 201] INDEX 
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and unless the statute provides for an appeal from 
the decision of a quasi-judicial tribunal, such right does 
not exist. Gretna Public School v. State Board of Edu- 
CAUTION | cS os isein felons ESE HEY hehe green eee tve we Maan 
Section 84-917, R. R. S. 1943, does not provide a right of 
appeal from a declaratory ruling of an administrative 
agency pursuant to section 84-912, R. R. S. 1943. Gretna 
Public School v. State Board of Education ............. 
Section 28-729, R. R. S. 1943, punishment for abuse of 
an officer, held constitutional. State v. Hayen........ 
Subsections (a) through (f) of section 25-1267.04 (3), 
R. R. 8. 1943, describe alternative conditions under 
which a deposition of a witness may be used at trial 
whether or not the witness is a party. Thus, where 
the plaintiff resided out of the county where trial was 
had and was shown to be elderly and infirm, the trial 
court was correct in admitting his deposition into evi- 
dence without requiring a further showing that unusual 
circumstances existed. English v. Bruin Engineering, 
ING 3 Sih ewes oleae teak eek Re tks Sekt saad oot ena ga 
A spontaneous statement made at the time of the event 
by one who has personal knowledge of the subject mat- 
ter of the statement is admissible under section 27-803 
(22), R. R. S. 1943, if the statutory conditions precedent 
to admission are met. State v. Reed .................. 
Section 39-669.09, R. R. S. 1943, which provides that if 
the officer directs that the test shall be of the per- 
son’s blood or urine, such person may choose whether 
the test shall be of blood or urine, does not require 
the officer to notify the person of his option, and if the 
person takes one or the other of these tests, then he has 
waived his right to insist that the test to be made by 
the State be the one of his choice. State v. Sommers .. 
A legislative act will operate only prospectively and not 
retrospectively unless the legislative intent and purpose 
that it should operate retrospectively is clearly dis- 
closed. Wheelock & Manning 00 Ranches, Inc. v. 
Heath) 3 ieee beng ie ios Senta omdimrie: Seat ewn dl .4 


Stipulations. 


Parties have no right to stipulate as to matters of law 


and such a stipulation, if made, will be disregarded. 
City of Omaha Human Relations Dept. v. City Wide 
ROcK (EXC. C0. 0i5.5 06 s-08e woes MR Awa ges Nene Bs 


Stockholders. 


As a general rule, a stockholder is so in privity with, and 


represented by, the corporation that he is bound by a 
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judgment for or against the corporation insofar as it 
deals in corporate rights and liabilities and affects the 
stockholders as a body, where it was not obtained by 
fraud or collusion, but he is not bound with respect to 
individual rights and liabilities or rights and liabilities 
which are not common to all the stockholders. Midwest 
Franchise Corp. v. Wakin ............ 00.00 c ee ee eee nee 


Stop and Check. 


1. 


A routine license check and its concomitant temporary 
delay of a driver does not constitute an arrest in a 
legal sense where there is nothing arbitrary or harass- 
ing present. State v. Kretchmar...................... 
The fact that a law enforcement officer may entertain 
a suspicion that a certain motor vehicle may be stolen 
does not vitiate the lawfulness of a random spot check 
of the vehicle registration and operator’s license of the 
driver pursuant to section 60-435, R. R. S. 1943. There 
is a direct relationship between the stop and the pur- 
poses authorized by the statute. State v. Kretchmar.. 


Summary Judgments. 


1. 


The moving party is not entitled to summary judg- 
ment except where there exists no genuine issue as to 
any material fact in the case and where under the 
facts he is entitled to judgment as a matter of law. 
Fisher v. Stuckey .....-...... 0.0. c cece reece eee ees 
The issue on a motion for summary judgment is 
whether or not there is a genuine issue as to any ma- 
terial fact, and not how that issue should be deter- 
mined. Fisher v. Stuckey ................ 00.0000 eee 
The trial court, in its discretion, may permit the re- 
newal and resubmission of a motion for summary 
judgment which has previously been overruled. Bringe- 
watt v. Mueller ......... 0.0... cece eee cece cence eens 
In the course of ruling upon a motion for summary 
judgment, the evidence should be viewed in the light 
most favorable to the party against whom the motion 
is directed and such party should receive the benefit of 
all favorable inferences which may be drawn from the 
evidence. Bringewatt v. Mueller ..................... 
A motion for summary judgment may be granted only 
when the méving party is entitled to judgment as a 
matter of law, where it is clear what the truth is and 
no genuine issue remains for trial. Bringewatt v. 
Mueller. is facia ate iia se tialeicte dete eee Seca oa stele 
The purpose of a motion for summary judgment is to 
pierce the allegations of a pleading and show conclu- 
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Sureties. 


Taxation. 
1. 


Time. 


sively that the controlling facts are otherwise than as 
alleged. Ames Bank v. Pacenco, Inc.................. 


Where the execution of a sentence has been suspended 


under section 29-2301, R. R. 8S. 1943, and the defendant 
has been at liberty under bail, the bond may be con- 
tinued without the consent of the surety during the 
period of suspension. State v. Hurley ................. 


A municipal ordinance establishing a new scheme of 
taxation is not an appropriation ordinance. State ex 
rel. Boyer v. Grady ......... 0... ccc cee cee cece nce eee 
Section 77-27,142, R. R. S. 1943, does not limit the power 
to propose or reject ordinances concerning a municipal 
sales tax to the legislative body of a municipality, and 
does not except sales tax ordinances from the usual 
powers of initiative and referendum. State ex rel. 
Boyer v. Grady. 2... 0c ca cco eg eae e ese eae eens 


Where the obligation is clear and its essential char- 
acter has not been changed by lapse of time, equity 
will enforce a claim of long standing as readily as one 
of recent origin, especially between the immediate 
parties to the litigation. Smith v. Smith............... 
Where a motion for new trial is not filed within the time 
prescribed by law, the time for appeal runs from the 
rendition of the judgment. Corell v. Corell............ 
When property has been taken or damaged for a pub- 
lic use, the owner is entitled to recover as compensa- 
tion the difference between the value of such property 
immediately before and immediately after the comple- 
tion of the improvement from which the injury results. 
Danish Vennerforning & Old Peoples Home v. State... 
Section 29-1207, R. R. S. 1943, requires that every person 
charged with a criminal offense be brought to trial 
within 6 months. In cases commenced and tried in the 
county court, the 6-month period begins to run on the 
date the complaint is filed. State v. Johnson.......... 
The primary burden is upon the State to bring the ac- 
cused person to trial within the time provided by law. 
If a defendant is not brought to trial within that time, 
he is entitled to absolute discharge from the offense 
alleged in the absence of an express waiver or waiver 
as provided by statute. State v. Johnson.............. 
The failure of the defendant to object, at the time the 
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trial court enters an order setting the trial at a date 
after the 6-month period, does not constitute a waiver of 
his statutory right to a speedy trial. State v. John- 
SON? o5ac06 3 ieives ee Ot sel thine h 0a Se ae Aloe tN Sessa ede es 
The State has the burden of proving by a substantial 
preponderance of the evidence that one or more of the 
excluded periods of time under subsection (4) of sec- 
tion 29-1207, R. R. S. 1943, is applicable if the de- 
fendant is not tried within 6 months of the commence- 
ment of the criminal action. State v. Johnson......... 
If a trial court relies on subsection (4) (f) of section 
29-1207, R. R. 8. 1943, in excluding a period of delay 
from the 6-month computation, a general finding of 
“‘good cause’”’ will not suffice, and the trial court must 
make specific findings as to the good cause or causes 
which resulted in extensions of time. State v. Johnson 
It is a well-established principle that whether a pro- 
ceeding be criminal or civil, the procedures and pro- 
cedural rules to be applied are those which are in 
effect at the date of the hearing or proceeding and not 
those in effect when the act or violation is charged 
to have taken place. Pflasterer v. Omaha Nat. Bank 
Where there is a reasonable controversy between the 
parties, an injured workman is not entitled to the statu- 
tory penalties for waiting time. Spiker v. John Day 
COPY sie Siow tied teats t cient te tehe wages Seeman Bs ewes 
When the statutory interest rate changes, the new rate 
applies to all delinquent installments from the effective 
date of the new rate. Ferry v. Ferry .................5 
An appeal in a probate matter must be taken within 
30 days after the decision and a transcript filed within 
10 days thereafter. Gunn v. Emerald, Inc. ............ 
The right to file a belated claim depends upon a show- 
ing of good cause. Gunnv. Emerald, Inc.............. 
Deliberation and premeditation must take place before 
the killing, but no particular length of time is required 
for deliberation provided the intent to kill is formed 
before and not merely simultaneously with the act which 
caused the death. State v. Beers...................... 
In a workmen’s compensation case, 50 percent shall be 
added for waiting time for all delinquent payments 
after 30 days notice has been given of disability. Smith 
v. University of Nebraska Medical Center ............. 
Whenever an employer refuses payment or when an 
employer neglects to pay compensation for 30 days 
after injury, and proceedings are held before the 
compensation court, a reasonable attorney’s fee shall 
be allowed by the compensation court. Smith v. 
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Torts. 


17. 


18. 


19. 


University of Nebraska Medical Center ............... 
Benefit Regulation No. 8 promulgated by the Commis- 
sioner of Labor is invalid insofar as it requires that a 
claimant’s notice of appeal when given by mail be actu- 
ally received within 10 days after mailing of the notice 
of the deputy’s determination. Parson v. Chizek...... 
A notice of appeal filed pursuant to section 48-634, R. R. 
S. 1943, which is properly addressed and to which suf- 
ficient postage has been affixed, shall be valid if it is 
deposited in the United States mail within 10 days 
after the mailing of the notice of the deputy’s deter- 
mination. Parson v. Chizek ........ 0.0.0 ee eee eens 
A spontaneous statement made at the time of the event 
by one who has personal knowledge of the subject 
matter of the statement is admissible under section 27- 
803 (22), R. R. S. 1943, if the statutory conditions pre- 
cedent to admission are met. State v. Reed........... 


If any person suffers personal injury or loss of life, 
or damage to his property by means of insufficiency 
or want of repair of a highway or bridge or other pub- 
lic thoroughfare, which a political subdivision is liable 
to keep in repair, the person sustaining the loss or 
damage, or his personal representative, may recover 
in an action against the political subdivision. Chris- 
tensen v. City of Tekamah ............ 0c eee eee eee 
The liability of all political subdivisions based on the 
alleged insufficiency or want of repair of any public 
thoroughfare is to be determined by the provisions of 
sections 23-2410 and 23-2411, R. R. S. 1943, and judicial 
interpretations governing the liability of counties under 
the statute in effect prior to the enactment of the Politi- 
cal Subdivisions Tort Claims Act. Christensen v. City 
Of TeKAMAaN 50s iis tes ed cae ea sane AS a Se EE 
On appeal of an action under the Political Subdivisions 
Tort Claims Act, the findings of the trial court will not 
be disturbed unless clearly wrong. Christensen v. City 
Of Tekamah ...... cece ee tenet eee ete enas 


Trade Names. 


One trade name is not an infringement of another if 
ordinary attention of persons or customers would dis- 
close the differences. Dahms v. Jacobs............... 


Trespass. 


Nonconsent to enter the premises as an element of tres- 
pass may be proved by direct testimony or circum- 
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stantial evidence. State v. Korf.....................05 


The District Court is required to review the entire rec- 
ord, weigh the evidence, and determine what is the 
preponderance of the evidence. Snygg v. City of Scotts- 
bluff Police Dept. ....... 0... eee eee 
The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a verdict of a 
jury and will not be set aside on appeal unless clearly 
wrong. V.P.O., Inc. v. Money ............... 00. eee ee 
In determining the sufficiency of the evidence to sus- 
tain a judgment, the evidence must be considered 
most favorably to the successful party and every con- 
troverted fact must be resolved in that party’s favor. 
If there is a conflict in the evidence, this court will 
presume that the controverted facts were decided by 
the trial court in favor of the successful party and the 
findings will not be disturbed on appeal unless clearly 
wrong. V.P.O., Inc. v. Money ...................00005 
When the evidence is conflicting, the verdict of a jury 
will not be set aside on appeal unless it is clearly wrong. 
McIntosh v. Borchers ............ 0... e cece cence eens 
Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the ques- 
tion as a matter of law rather than to submit it to a 
jury for determination. Floridia v. Farlee............ 
If there is an issue between the parties as to whether 
good faith negotiations took place before condemnation 
proceedings were begun, the issue should be tried to the 
court and determined as a preliminary matter before 
proceeding to trial on the matter of damages. Suhr v. 
City of S@ Ward ie 2. i.85 feted page nia See weewus eed hes 
The general rule is that damages must be proved with 
as much certainty as the case permits and cannot be 
left to conjecture, guess, or speculation. Generally, the 
evidence must be sufficient to enable the court or jury 
to determine the amount of damages with reasonable 
certainty. Tyler v. Olson Bros. Mfg. Co., Inc. ......... 
In the absence of a bill of exceptions, it will be pre- 
sumed that issues of fact presented by the pleadings 
were established by the evidence, that they were cor- 
rectly decided, and in such situations the only issue 
that will be considered on appeal to this court is suf- 
ficiency of the pleadings to support the judgment. 
Abramson v. Bemis ............. 0000. c see c eee eee eens 
A party may not properly assign as error on appeal the 
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14. 


15. 
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18. 


19. 


admission of evidence where no objection was made 
thereto at trial. Scudder v. Haug..................... 
Alleged errors of the trial court in an action at law, not 
referred to in a motion for new trial, will not be con- 
sidered in this court on appeal. Scudder v. Haug...... 
A trial court may, on its own motion, call witnesses 
and interrogate witnesses pursuant to section 27-614, 
R. R. 8. 1943. Scudder v. Haug ...............00 0 eee 
In a law action tried to the court without a jury, the 
findings of the trial court have the effect of a jury ver- 
dict, and will not be disturbed on appeal unless clearly 
wrong. Scudder v. Haug ................ cece eee eens 
It is the duty of the trier of fact to weigh the evidence 
and the credibility of the witnesses. Scudder v. Haug 
In a law action tried to the court without a jury, the 
findings of the court have the effect of a jury verdict 
and will not be disturbed on appeal unless clearly 
wrong. In testing the sufficiency of the evidence to 
support a verdict, it must be considered in the light 
most favorable to the successful party. Every contro- 
verted fact must be resolved in his favor, and he should 
have the benefit of every inference that can reasonably 
be drawn therefrom. Mustion v. Ealy ................ 
It is not the province of this court to weigh the evi- 
dence or the credibility of witnesses, or resolve con- 
flicts in the evidence; those functions are for the trier 
of fact. Mustion v. Haly .................0.. 0. cee seen 
It is the duty of the trial court to decide a question as 
a matter of law and direct a verdict only where the 
facts adduced to sustain a finding are such that but one 
conclusion can be drawn therefrom when related to the 
applicable law. Mustion v. Ealy ...................... 
A party who relies on circumstantial evidence for proof 
of causation need not exclude any other possible causes, 
but the evidence must be sufficient to fairly and rea- 
sonably justify the conclusion that a cause of action has 
been proved. Mustion v. Haly ......................0. 
Evidence relating to an illustrative experiment is ad- 
missible if a competent person conducted the experi- 
ment, and apparatus of suitable kind and condition was 
utilized, and the experiment was conducted fairly and 
honestly. The trial court has a wide discretion in de- 
termining whether evidence relating to illustrative ex- 
periments should be received, and a judgment will not 
be reversed because of the admission or rejection of 
such evidence unless there has been a clear abuse of 
discretion. Mustion v. Haly ......................000) 
Admissibility of expert testimony depends on whether 
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specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue. 
It is for the trial court to make the initial decision on 
whether the testimony will assist the trier of fact. The 
soundness of its determination depends upon the quali- 
fications of the witness, the nature of the issue on which 
the opinion is sought, the foundation laid, and the par- 
ticular facts of the case. National Bank of Commerce 
Trust & Sav. Assn. v. Katleman ...............0. 0000s 
When part of an act, declaration, conversation, or writ- 
ing is given into evidence by one party, the whole on the 
same subject may be inquired into by the other. Na- 
tional Bank of Commerce Trust & Sav. Assn. v. Katle- 
MAN: 2 pia davis aia Mat eek tdnen eae A Geraint fae Sate ened 
It is the duty of the trial court to instruct the jury 
upon the law of the case made applicable by the plead- 
ings and the evidence. Geiger v. Sweeney ............ 
It is one of the many functions of the trial court to pre- 
sent to the jury as clear and intelligent an understand- 
ing of the material issues presented by the pleadings 
and the evidence as lies within its power. Geiger v. 
SWOCNCY. ieee es eee ae Co ae ee as ole ned See atin NEN Sele 
When an allegation of jury misconduct is made and is 
supported by a showing which tends to prove that serious 
misconduct occurred, the trial court should conduct an 
evidentiary hearing to determine whether the alleged 
misconduct actually occurred. State v. Steinmark .... 
If misconduct occurred, the trial court must then de- 
termine whether it was prejudicial to the extent the de- 
fendant was denied a fair trial. If the trial court de- 
termines that the misconduct did not occur, or that it 
was not prejudicial, adequate findings should be made 
so that the determination may be reviewed. State v. 
SteinMark: «5.0 tone Mima aniatind bade ty eee. 
The determination as to whether misconduct was prej- 
udicial to the extent that the defendant was denied a 
fair trial is a question for the trial court which is to 
be resolved upon the basis of an independent evalua- 
tion of all the circumstances in the case. State v. 
SteinManks cooi ys cus erect ease te tiog sata d sated eanmaehin 
The court, in furtherance of justice, may amend any 
pleading, when the amendment does not change sub- 
stantially the claim or defense, by conforming the 
pleadings to the facts proved. The decision to allow 
or deny the proposed amendment rests in the sound dis- 
cretion of the trial court. Greenberg v. Bishop Clark- 
son Memorial Hospital ................... 0. eee ee eee 
It is ordinarily not appropriate that the trial court sub- 
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mit to the jury the allegations of plaintiff's petition in 
haec verba. The trial court has the duty to properly 
analyze, summarize, and submit to the jury the sub- 
stance of the allegations of negligence in tort petitions. 
Greenberg v. Bishop Clarkson Memorial Hospital ..... 
If a trial court gives an erroneous instruction, or 
erroneously gives an instruction, the record must estab- 
lish such an error did not affect the result of the trial 
unfavorably to the party affected by such instruction. 
Oban Vv. Bossard: is. 4 ioc sac esate Shrine oe arn eater twee 
Section 29-1207, R. R. S. 1948, requires that every per- 
son charged with a criminal offense be brought to trial 
within 6 months. In cases commenced and tried in the 
county court, the 6-month period begins to run on the 
date the complaint is filed. State v. Johnson.......... 
The primary burden is upon the State to bring the ac- 
cused person to trial within the time provided by law. 
If a defendant is not brought to trial within that time, 
he is entitled to absolute discharge from the offense 
alleged in the absence of an express waiver or waiver 
as provided by statute. State v. Johnson.............. 
The failure of the defendant to object, at the time the 
trial court enters an order setting the trial at a date 
after the 6-month period, does not constitute a waiver 
of his statutory right to a speedy trial. State v. John- 
SOME pissy eat ceases Sack ab brs ecgea ea a Te a RIO KO Aw eC AE Ate 
The State has the burden of proving by a substantial 
preponderance of the evidence that one or more of the 
excluded periods of time under subsection (4) of sec- 
tion 29-1207, R. R. S. 1943, is applicable if the defendant 
is not tried within 6 months of the commencement of 
the criminal action. State v. Johnson ................. 
If a trial court relies on subsection (4) (f) of section 
29-1207, R. R. 8. 1943, in excluding a period of delay 
from the 6-month computation, a general finding of 
“‘good cause’’ will not suffice, and the trial court must 
make specific findings as to the good cause or causes 
which resulted in extensions of time. State v. Johnson 
The party against whom a motion for a directed ver- 
dict is directed is entitled to have every controverted 
fact resolved in his favor and to have the benefit of 
every inference that can reasonably be deduced from 
the evidence. It is only when the facts are conceded, 
undisputed, or are such that reasonable minds can 
draw but one conclusion therefrom that the trial court 
must decide the question as a matter of law and not 
submit it toa jury. Stevens v. Kasik.................. 
Expert testimony is permitted even in areas where lay- 
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men have competence to determine the facts testified 
to by the expert where the trial court may feel the 
opinion would assist them. The trier of fact is not bound 
by the testimony of an expert witness. Christensen v. 
City of Tekamah .......... 00 cece cece e neers 
A party cannot be heard to complain of an error which 
he was instrumental in bringing about. City of Omaha 
Human Relations Dept. v. City Wide Rock & Exc. Co. 
A court cannot adjudicate the rights of a transferee of 
a gift without having the transferee in court since his 
rights may be adversely affected thereby. Baker v. 
Baker iesicchdacsanwnanes Reba be aE oan GG eas Vera 
An issue as to the proper measure of damages may 
be raised by objecting to the instructions and tender- 
ing a requested instruction. A RLCorp. v. Hroch..... 
Photographs are admissible in evidence if shown to be 
true and correct representations of the places or sub- 
jects they purport to represent at times pertinent to 
the inquiry, if a proper foundation is laid. State v. 
Brown s.s.5 25 fee Stan stiewtadh ante aa hat ia Lees 
Admission of photographs in evidence is largely within 
the discretion of the trial court, and, unless an abuse of 
discretion is shown, error may not be predicated 
thereon. State v. Brown ........... ccc cece eee eee 
Although review in marriage dissolution cases is de novo 
in this court, we also give weight to the fact that the 
trial court had an opportunity to observe the parties 
and hear the witnesses. Steele v. Steele .............. 
The judgment of the trial court in an action where a jury 
has been waived has the effect of a verdict of a jury 
and will not be set aside unless clearly wrong. Vlcek v. 
SUttONy weiss ee ieee ks ORE eee tes Teenie 
A motion for continuance is addressed to the sound dis- 
cretion of the court, and in the absence of a showing of 
an abuse of discretion, a ruling on a motion for a con- 
tinuance will not be disturbed on appeal. Vlicek v. 
Sutton. css eaeas Oho SoM eee eas as ee Fk 
In determining the sufficiency of the evidence to sus- 
tain the verdict, the evidence must be considered most 
favorably to the successful party, every controverted 
fact must be resolved in his favor and he must have 
the benefit of all inferences reasonably deducible there- 
from. Hartman v. Brady ......... 0... cece cee cee eee 
A party is ordinarily entitled to the benefit of the testi- 
mony of other witnesses in contradiction of his own, 
whenever his own is not of the character of a judicial 
admission and concerns only some evidential or con- 
stituent circumstance of his case. Hartman v. Brady 
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A party who does not object at trial to an argument of 
the prosecutor which is alleged to constitute mis- 
conduct will be held to have waived his rights to com- 
plain on appeal. State v. Baker ....................... 
The defendant by electing to act as his own counsel 
after the refusal of the court to permit lay counsel to 
appear for him must be held responsible for his inept- 
ness of counsel even though that counsel was himself. 
State v. Brashear ........ 0... cece ee cee eens 
In determining the sufficiency of the evidence to sus- 
tain the judgment, that evidence must be considered 
most favorably to the successful party and every con- 
troverted fact must be resolved in that party’s favor. 
The successful party is also entitled to any inference 
reasonably deducible from the evidence. Ineba Ranch 
Vic COCKOMA bss ds. g gies wie Sisle adhe WERT A etter oat OY dace 
Whether sufficient foundation has been laid for the 
admission of physical evidence must necessarily be 
determined on a case-by-case basis. State v. Kerns... 
A determination of admissibility of physical evidence 
generally rests within the sound discretion of the trial 
court and will not be reversed on appeal except for a 
clear abuse of discretion. State v. Kerns.............. 
In determining the question of whether the evidence is 
sufficient to submit the issues of negligence and con- 
tributory negligence to the jury, a party is entitled to 
have all conflicts in the evidence resolved in his favor 
and the benefit of every reasonable inference that may 
be deduced from the evidence, and if reasonable minds 
might draw different conclusions from a set of facts 
thus resolved in favor of a party, the issues of negli- 
gence and contributory negligence are for a jury. 
Pearson v. Richard ........... 0... cee cece eee eee eee 
Negligence is a question of fact and may be proven 
by circumstantial evidence and physical facts. How- 
ever, the law requires that the facts and circum- 
stances proved, together with the inferences that may 
properly be drawn therefrom, indicate with reasonable 
certainty the negligent act charged. Pearson v. Rich- 
APG oie ghee de SRR ELLA e eld set sats tot eh ite Ue ean 
The persuasiveness of direct evidence may be destroyed 
by the physical facts or other circumstantial evidence, 
even though not contradicted by direct evidence. 
Pearson v. Richard .......... 0... 0c cece cece cee eee 
Where there is a reasonable dispute as to what the 
physical facts show, the conclusions to be drawn there- 
from are for the jury. The credibility of witnesses 
and the weight to be given their testimony are solely 
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for the consideration of the jury. Pearson v. Richard 
The failure of a defendant to initiate inquiry into the 
constitutional basis of his prior conviction at or prior to 
its offer into evidence forecloses him from challenging 
its validity on an appeal to this court. State v. Fowler 
The decision to object or not to object to evidence is a 
part of trial strategy, and due deference is given to the 
discretion of defense counsel to formulate trial tactics. 
State’ v;-Fowler 2.655 ctw ey LE ea eb oa oe ee 
Trial strategy adopted by counsel without prior consul- 
tation with accused will preclude the accused from 
asserting constitutional claims. State v. Fowler ...... 
The necessity of the trial court instructing the jury with 
reference to the failure of the defendant to testify (NJI 
No. 14.63) is a matter of trial strategy on the part 
of defendant’s counsel, and must be requested by him, 
or the subject of agreement between counsel and the 
court, State v. Fowler ........... 0... cece cece teens 
In interpreting a written contract, the meaning of 
which is in doubt and dispute, evidence of prior or 
contemporaneous negotiations or understandings is 
admissible to discover the meaning which each party 
had reason to know would be given to the words by 
the other party. Cook v. Beermann ..-................ 
Conflicting evidence relating to ambiguities and contra- 
dictory provisions in a written contract is for the finder 
of fact. Cook v. Beermann .................. 00.00 ea ee 
A party may at any and all times invoke the language 
of his opponent’s pleadings on which the case is being 
tried on a particular issue as rendering certain facts 
indisputable and in doing so he is neither required nor 
allowed to offer such pleading in evidence in the or- 
dinary manner. Cook v. Beermann................... 
Where one party desires to avail himself of the other’s 
pleading, it is not a process of using evidence, but an 
invocation of the right to confine the issues and to in- 
sist on treating as established the facts admitted in the 
pleadings. Cook v. Beermann....................004. 
In an appeal from a decree of dissolution of marriage, 
this court, in reaching its own findings, will give weight 
to the fact that the trial court observed the witnesses 
and their manner of testifying and accepted one ver- 
sion of the facts rather than the opposite. Blome v. 
BlOMeC® §5655 Sesssie eet sew pacayare Head EG we Geale Vie Wels Ana eaed 
If a witness is not testifying as an expert, his testi- 
mony in the form of opinions or inferences is limited 
to those opinions or inferences which are (a) rationally 
based on the perception of the witness and (b) helpful 
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68. 
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70. 


71. 


72. 


73. 


to a clear understanding of his testimony or the deter- 
mination of a factinissue. State v. Beers............. 
Whether the qualifications of a witness with respect to 
special experience are sufficiently established is a mat- 
ter resting largely in the discretion of the trial court 
whose determination is final unless that discretion is 
clearly abused. State v. Beers ..................0.000. 
Process to secure the attendance of witnesses from an- 
other state may not be issued unless the testimony 
proposed to be elicited from such witness is relevant 
to the issues to be tried. State v. Casados............. 
It is proper to sustain a motion in limine to prevent 
reference to or the offer of evidence concerning mat- 
ters which are entirely extraneous or irrelevant to the 
issues of the case. State v. Casados................... 
Photographs purporting to show injuries received in 
two assaults, with proper foundation including evi- 
dence to enable the jury to distinguish the injuries 
resulting from the assault in issue, may be received 
in evidence. Unless an abuse of discretion appears, 
the ruling of the trial court will be affirmed. State 
Vic CaSadOS: sees Sov erie nk Skolt he Thos ba SNS WAS Sees 
The trial court, in its discretion, may permit the re- 
newal and resubmission of a motion for summary 
judgment which has previously been overruled. Bringe- 
watt v. Mueller ........ 0... ccc cece cece cece eee eeeee 
In the course of ruling upon a motion for summary 
judgment, the evidence should be viewed in the light 
most favorable to the party against whom the motion 
is directed and such party should receive the benefit of 
all favorable inferences which may be drawn from the 
evidence. Bringewatt v. Mueller ...................0. 
The intent with which an act is done is rarely, if ever, 
susceptible of proof by direct evidence, but may be in- 
ferred from words or acts and the facts or circum- 
stances surrounding the act. State v. Ristau.......... 
Subsections (a) through (f) of section 25-1267.04 (3), 
R. R. S. 1943, describe alternative conditions under 
which a deposition of a witness may be used at trial 
whether or not the witness is a party. Thus, where 
the plaintiff resided out of the county where trial was 
had and was shown to be elderly and infirm, the trial 
court was correct in admitting his deposition into evi- 
dence without requiring a further showing that unusual 
circumstances existed. English v. Bruin Engineering 
WNC soins tearatod.te Maendpenas ters. sta lis enthogs stats: canines oe N adele Can Mate tas 
For a hearsay statement to qualify for admission as an 
excited utterance, the following conditions must exist: 
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(1) There must have been a startling event; (2) the 
statement must relate to the event; and (3) the state- 
ment must have been made by the declarant while un- 
der the stress of the exciting event. State v. Reed..... 
Venue is a jurisdictional fact, and the defendant in a 
criminal case has the right to be tried by an impartial 
jury in the county where the alleged offense took place. 
State: vi. Loa flin roi sce esha ikea ote eee els babies tve's 
The resolution of conflicting testimony as to the volun- 
tariness of a confession is for the trial court and jury. 
DLALTC Vs GOON 55s 585, ie neha is ewe Gk BN le ogg ee 


In determining the eligibility of a potential trust bene- 
ficiary for public assistance, the interest of a benefi- 
ciary in a discretionary trust is not an available re- 
source pending exhaustion of judicial remedies to deter- 
mine whether such trustee is in fact abusing his discre- 
tion. Jansen v. Department of Public Welfare ........ 
It has long been recognized that courts of equity may 
grant relief in a form that is usually equivalent to a 
decree of specific performance of a contract to leave 
property by will, after the death of the defaulting 
promisor, by fastening a trust upon his estate in the 
hands of those taking it with notice of such contract or 
by devise or descent. Pflasterer v. Omaha Nat. Bank 


Uniform Commercial Code. 


1. 


A plaintiff in a merchantability lawsuit must prove that 
the defendant deviated from the standard of mer- 
chantability and that this deviation caused the plain- 
tiff’s injury both proximately and in fact. Geiger v. 
SWCONCY 8.36 tei es hoe ew hed ase Nag se Ou Meranda eects 
Under section 2-314, U. C. C., a plaintiff must prove (1) 
that a merchant sold goods, (2) which were ‘‘not mer- 
chantable”’ at the time of sale, and (3) injury and dam- 
ages to the plaintiff or his property (4) caused proxi- 
mately and in fact by the defective nature of the goods, 
and (5) notice to the seller of injury. Geiger v. 
SWECNCY fc 24k. sion we Caw tetera da aiatels, bean etetutle bor aarave 
Under section 60-110, R. R. 8. 1943, the practice of filing 
and recording chattel mortgages on motor vehicles has 
been eliminated, and under that section security in- 
terests must be noted on the certificate of title itself. 
Cushman Sales & Service of Nebraska, Inc. v. Muir- 
NOG o2s iid eo els ekae as osne na Gee NORA SLO e ee oe 
There is no legal requirement that a lien be noted on 
a certificate of title purportedly covering property not 
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Usury. 


subject to the Certificate of Title Act, sections 60-101 to 
60-117, R. R. S. 1943, even though a certificate of title 
for such property has been issued. Cushman Sales & 
Service of Nebraska, Inc. v. Muirhead ................ 
The statutory provisions for recording chattel mort- 
gages in effect prior to the adoption of the Uniform 
Commercial Code were specifically repealed by that 
act. See Laws 1963, c. 544, art. 10, § 10-102, p. 1943. 
Cushman Sales & Service of Nebraska, Inc. v. Muir- 
H@a@':iei sho heak ioe ete ae ceed Cases eae ass 
A chattel mortgage may constitute a ‘‘financing state- 
ment”’ entitled to be filed under sections 9-105, 9-302, 
9-401, 9-402, and 9-403, U. C. C., only if it complies with 
the formal requisites of a financing statement by show- 
ing (1) the signatures and addresses of both parties; 
and (2) a description of the collateral by type or item. 
Cushman Sales & Service of Nebraska, Inc. v. Muir- 
NEA? oe leliie ara fs hae des fe Ronee eae Roa ea Mes aa Cea he 


The validity of a contract will be sustained against the 


charge of usury if it provides for a rate of interest that 
is permissible in a state to which the contract has a 
substantial relationship and is not greatly in excess of 
the general usury law of the state of the otherwise 
applicable law. Shull v. Dain, Kalman & Quail, Inc. .. 


Vendor and Purchaser. 


Venue. 


Where a vendee, under, and in reliance upon, an un- 


acknowledged contract to purchase a homestead makes 
valuable improvements thereon and the vendor fails or 
refuses to carry out the contract, the vendee may re- 
cover for such improvements to the extent they en- 
hance the value of the property. McIntosh v. Borchers 


Venue is a jurisdictional fact, and the defendant in a 
criminal case has the right to be tried by an impartial 
jury in the county where the alleged offense took place. 
State: vi Latin oases lee dboeciee ais BERK ae ahh He 
The venue of an offense may be proven like any other 
fact in a criminal case. It need not be established 
by direct testimony, nor in the words of the informa- 
tion, but if from the facts in evidence the only rational 
conclusion which can be drawn is that the crime was 
committed in the county alleged, the proof is sufficient. 
State Vv. Lafline¢ eos es oboe aie ais ac eeeten ede eee eS 
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In a law action tried to the court without a jury, the 
findings of the court have the effect of a jury verdict 
and will not be disturbed on appeal unless clearly wrong. 
In testing the sufficiency of the evidence to support a 
verdict, it must be considered in the light most favor- 
able to the successful party. Every controverted fact 
must be resolved in his favor, and he should have the 
benefit of every inference that can reasonably be drawn 
therefrom. Mustion v. Ealy .................-2 eee eee 
It is the duty of the trial court to decide a question as 
a matter of law and direct a verdict only where the 
facts adduced to sustain a finding are such that but 
one conclusion can be drawn therefrom when related 
to the applicable law. Mustion v. Ealy ................ 
Ordinarily, a verdict may and should be set aside and 
a new trial granted where it is self-contradictory, in- 
consistent, or incongruous and such relief should, as a 
rule, be granted where more than one verdict is re- 
turned in the same action and they are inconsistent and 
irreconcilable. Hunter v. Sorensen ................46- 
When the amount of damages allowed by a jury is 
clearly inadequate under the evidence in the case, it 
is error for the trial court to refuse to set aside such 
verdict. Hunter v. Sorensen .......... 0.0.0 cee eee eee 
A verdict will not be vacated on appeal on the ground of 
irregularity if a construction is possible which will 
make it effective rather than void. Hunter v. Sorensen 
A motion for a directed verdict of liability encompasses 
not only the negligence of the defendant as a matter of 
law, but also the causal connection between such negli- 
gence and the accident in question. Oban v. Bossard 
In considering a motion for a directed verdict, all con- 
troverted evidence and legitimate inferences there- 
from are resolved in favor of the party against whom 
the motion is directed. Oban v. Bossard.............. 
The party against whom a motion for a directed ver- 
dict is directed is entitled to have every controverted 
fact resolved in his favor and to have the benefit of 
every inference that can reasonably be deduced from 
the evidence. It is only when the facts are conceded, 
undisputed, or are such that reasonable minds can draw 
but one conclusion therefrom that the trial court must 
decide the question as a matter of law and not submit it 
toa jury. Stevens v. Kasik ......... 0... ccc cece eee es 
In an action for criminal conversation, the courts will 
seldom interfere with the finding of the jury, for the 
reason that there is no method of determining exactly 
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Waiver. 


Warranty. 
In an action based on breach of warranty, it is necessary 


Wills. 


1. 


INDEX 


the proper pecuniary compensation which should be 
awarded. Kremer v. Black ............... 00. 0s eee eeee 
This court will not interfere on appeal with a conviction 
based upon evidence unless it is so lacking in proba- 
tive force that the court can say as a matter of law 
that it is insufficient to support a verdict of guilt 
beyond a reasonable doubt. State v. Sommers ........ 


The failure of the defendant to object, at the time the 
trial court enters an order setting the trial at a date 
after the 6-month period, does not constitute a waiver 
of his statutory right to a speedy trial. State v. Johnson 
A waiver is a voluntary and intentional relinquish- 
ment of a known right and may be established by acts 
and conduct from which an intention to waive may rea- 
sonably be inferred. State v. City of Omaha.......... 
A party who does not object at trial to an argument 
of the prosecutor which is alleged to constitute miscon- 
duct will be held to have waived his rights to com- 
plain on appeal. State v. Baker .............0.. cca 
Section 39-669.09, R. R. S. 1943, which provides that if 
the officer directs that the test shall be of the person’s 
blood or urine, such person may choose whether the 
test shall be of blood or urine, does not require the 
officer to notify the person of his option, and if the 
person takes one or the other of these tests, then he has 
waived his right to insist that the test to be made by 
the State be the one of his choice. State v. Sommers .. 


to show not only the existence of the warranty but the 
fact that the warranty was broken and that the breach 
of the warranty was the proximate cause of the loss 
sustained. Geiger v. Sweeney ............. eee cence eee 


Strictly speaking, there cannot be a decree for the spe- 
cific performance of a contract to make a will, since 
such an instrument is, by its nature, revocable by the 
promisor during his life, and cannot be made by him 
after his death. Pflasterer v. Omaha Nat. Bank ...... 
It has long been recognized that courts of equity may 
grant relief in a form that is usually equivalent to a 
decree of specific performance of a contract to leave 
property by will, after the death of the defaulting prom- 
isor, by fastening a trust upon his estate in the hands 
of those taking it with notice of such contract or by 


991 


467 


809 


322 


491 


579 


809 


175 


427 


992 


Witnesses. 
1, 


INDEX [VoL. 


devise or descent. Pflasterer v. Omaha Nat. Bank.... 


A trial court may, on its own motion, call witnesses 
and interrogate witnesses pursuant to section 27-614, 
R. R. 8. 1943. Scudder v. Haug ......................4. 
It is the duty of the trier of fact to weigh the evi- 
dence and the credibility of the witnesses. Scudder v. 
AUB 28 ho eG cia Oar ERS SER Bae Lesa 
It is not the province of this court to weigh the evi- 
dence or the credibility of witnesses, or resolve con- 
flicts in the evidence; those functions are for the trier 
of fact. Mustion v. EHaly ............ 0. cece eee eee eee 
Evidence relating to an illustrative experiment is ad- 
missible if a competent person conducted the experi- 
ment, and apparatus of suitable kind and condition was 
utilized, and the experiment was conducted fairly and 
honestly. The trial court has a wide discretion in de- 
termining whether evidence relating to illustrative ex- 
periments should be received, and a judgment will not 
be reversed because of the admission or rejection of 
such evidence unless there has been a clear abuse of 
discretion. Mustion v. EBaly .......................00. 


Admissibility of expert testimony depends on whether. 


specialized knowledge will assist the trier of fact to un- 
derstand the evidence or to determine a fact in issue. 
It is for the trial court to make the initial decision on 
whether the testimony will assist the trier of fact. The 
soundness of its determination depends upon the quali- 
fications of the witness, the nature of the issue on 
which the opinion is sought, the foundation laid, and the 
particular facts of the case. National Bank of Com- 
merce Trust & Sav. Assn. v. Katleman................ 
The scope of the cross-examination of a witness is 
largely within the discretion of the trial court. State v. 
Steinmark: «iiss. Ko. esa nee teiied poke came Geek 
It is within the discretion of the trial court to admit 
character evidence to support the credibility of a wit- 
ness whose credibility has been attacked by opinion or 
reputation evidence or otherwise. § 27-608 (1), R. R.S. 
1943. State v. Steinmark .............. 0.0.0.0... eee eee 
A juror may testify as to whether extraneous preju- 
dicial information was improperly brought to the jury’s 
attention during deliberations. State v. Steinmark .... 
A juror may not testify as to the effect of any matter 
or statement upon his or any other juror’s mind or 
emotions as influencing him to assent to or dissent from 
the verdict or concerning his mental processes in con- 
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11. 
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13. 


14. 


15. 


16. 


17. 


18. 


nection therewith. State v. Steinmark ................ 
While this court tries equity cases de novo, when evi- 
dence on a material question of fact is in irreconcilable 
conflict, this court will, in determining the weight of 
the evidence, consider the fact that the trial court ob- 
served the witnesses and their manner of testifying 
and must have accepted one version of the facts rather 
than the opposite. Waite v. Salestrom ................ 
While equity cases are heard de novo in this court, in 
determining the weight to be given the evidence this 
court will consider the fact that the trial court observed 
the witnesses and their manner of testifying. Swearin- 
GEN V. SwearinGen .. 0... eee eee eee 
In an action for divorce, if the evidence is principally 
oral and is in irreconcilable conflict, and the determina- 
tion of the issues depends to a reasonable extent upon 
the reliability of the respective witnesses, the conclu- 
sion of the trial court as to such reliability will be 
carefully regarded by the Supreme Court on review. 
Nickel: v. Nickel iis. satcadisis s4qn cine ils ae as So see ee 
Expert testimony is permitted even in areas where 
laymen have competence to determine the facts testi- 
fied to by the expert where the trial court may feel the 
opinion would assist them. The trier of fact is not 
bound by the testimony of an expert witness. Christen- 
sen v. City of Tekamah .............. 0. e eee e eee nee 
In a proceeding to determine paternity of a child 
under the provisions of sections 13-101 to 13-112, R. R. S. 
1943, the mother is a competent witness on the issue of 
the child’s paternity. Roebuck v. Fraedrich .......... 
Equity cases are heard de novo by this court. In de- 
termining, however, the weight to be given the evi- 
dence, this court will consider the fact that the trial 
court observed the witnesses and their manner of testi- 
fying. Rasmussen Farms v. Gove ..............0-e eee 
A party is ordinarily entitled to the benefit of the testi- 
mony of other witnesses in contradiction of his own, 
whenever his own is not of the character of a judicial 
admission and concerns only some evidential or con- 
stituent circumstance of his case. Hartman v. Brady 
In an action at law, it is not for the Supreme Court to 
resolve the conflict in the evidence. The credibility 
of the witnesses and the weight to be given their testi- 
mony are for the trier of fact. Ineba Ranch v. Cockerill 
The purpose of the requirement contained in section 29- 
1602, R. R. S. 1943, that the names of witnesses for the 
nrosecution be listed on the information, is to inform the 
defendant of the names of persons who will testify 
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against him and give him an opportunity to investi- 
gate regarding their background and pertinent knowl- 
edge. The failure to endorse on the information the 
names of witnesses to be called by the State is not 
ground for reversal of conviction in the absence of a 
showing of prejudice. State v. Journey ............... 
Under sections 27-702 to 27-705, R. R. S. 1943, an expert 
witness, qualified to be such, may testify in terms of 
opinion or inference without prior disclosure of under- 
lying facts or data, the weight of such evidence being 
for the trier of facts. State v. Journey ................ 
Where there is a reasonable dispute as to what the 
physical] facts show, the conclusions to be drawn there- 


-from are for the jury. The credibility of witnesses 


and the weight to be given their testimony are solely 
for the consideration of the jury. Pearson v. Richard 
In an appeal from a decree of dissolution of marriage, 
this court, in reaching its own findings, will give weight 
to the fact that the trial court observed the witnesses 
and their manner of testifying and accepted one version 
of the facts rather than the opposite. Blome v. Blome 
If a witness is not testifying as an expert, his testi- 
mony in the form of opinions or inferences is limited 
to those opinions or inferences which are (a) rationally 
based on the perception of the witness and (b) helpful 
to a clear understanding of his testimony or the de- 
termination of a fact inissue. State v. Beers.......... 
Whether the qualifications of a witness with respect to 
special experience are sufficiently established is a mat- 
ter resting largely in the discretion of the trial court 
whose determination is final unless that discretion is 
clearly abused. State v. Beers........................ 
Process to secure the attendance of witnesses from 
another state may not be issued unless the testimony 
proposed to be elicited from such witness is relevant 
to the issues to be tried. State v. Casados............. 
It is the duty of the trial court, sitting without a jury, 
to determine the credibility of witnesses and to weigh 
and to resolve conflicts in the evidence. Its findings, 
when supported by sufficient, competent evidence, will 
be upheld. State v. Crispell ......................0006. 
Subsections (a) through (f) of section 25-1267.04 (3), 
R. R. S. 1943, describe alternative conditions under 
which a deposition of a witness may be used at trial 
whether or not the witness is a party. Thus, where 
the plaintiff resided out of the county where trial was 
had and was shown to be elderly and infirm, the trial 
court was correct in admitting his deposition into 
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evidence without requiring a further showing that un- 
usual circumstances existed. English v. Bruin Engi- 
Neering, INC.) .965.5.0 ees eatin gk Se eae angina da oe Saree a 


Words and Phrases. 


1. 


The term ‘‘when required’’ is broad and indefinite, 
but does not contemplate modification at the whim of 
either a party or the court. A judgment for child sup- 
port may be modified only upon a showing of facts or 
circumstances which have occurred since the judgment 
was entered. Pfeiffer v. Pfeiffer ...................... 
In section 52-123, R. R. S. 1943, the words ‘‘with the 
intent thereby to deprive or defraud,’’ should read as 
though it read ‘‘with the fraudulent intent thereby to 
deprive.’’ State v. McConnell....................00005 
Conversion is any distinct act of dominion wrongfully 
exerted over another’s personal property in denial of or 
inconsistent with his rights therein. Polley v. Shoe- 
MMAR CM isos ka esse ae ae Bee SEEN ents Bye dese aes 
To constitute conversion there must be an intentional 
exercise of dominion or control over a chattel which so 
seriously interferes with the right of another to control 
it that it justifies the forced judicial sale to the defend- 
ant, which is the distinguishing feature of the action. 
Polley v. Shoemaker ............ 0... esse cece eee eee ee 
A tennis court and appurtenances as an accessory use 
is a ‘‘structure’’ within the meaning of the zoning or- 
dinance of the City of Hastings and is an exception to 
the ‘‘backyard’’ provisions of the ordinance, but is sub- 
ject to the pertinent height restrictions of the ordinance. 
Kitrell v. Board of Adjustment ....................000. 
Under section 2-314, U. C. C., a plaintiff must prove (1) 
that a merchant sold goods, (2) which were ‘‘not mer- 
chantable”’ at the time of sale, and (3) injury and dam- 
ages to the plaintiff or his property (4) caused proxi- 
mately and in fact by the defective nature of the goods, 
and (5) notice to the seller of injury. Geiger v. 
SWECNCY de ae es edly oS Renaycadale cite: hema 
Proximate cause is a legal concept with a particular 
meaning in the law. It does not fall in that class of 
words or phrases where the meaning is commonly 
known and understood by the lay public. The purpose 
of the definition of the term is to keep jurors within 
correct legal bounds. Geiger v. Sweeney ............. 
The term ‘‘gross negligence’’ has different meanings 
under the automobile guest statute and the compara- 
tive negligence statute. Sandberg v. Hoogensen...... 
A waiver is a voluntary and intentional relinquishment 
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of a known right and may be established by acts and 
conduct from which an intention to waive may rea- 
sonably be inferred. State v. City of Omaha.......... 
The term ‘‘unconscionable’”’ as used in statutes like in 
section 42-366, R. R. S. 1943, has been interpreted as 
meaning ‘‘manifestly unfair or inequitable.’’ Paxton v. 
Paxton) sc esschder a te cey dice seedy peng Seaside wae 
In a policy indemnifying insured for loss by burglary 
for ‘‘property while unattended in or on any motor 
vehicle or trailer, other than a public conveyance, un- 
less the loss is the result of forcible entry into such 
vehicle while all doors, windows or other openings 
thereof are closed and locked, provided there are visible 
marks of forcible entry on the exterior of such vehicle,”’ 
such visible marks requirement was intended to be and 
is a limitation on liability and not an attempt to de- 
termine the character of evidence to show liability. 
Cochran v. MFA Mut. Ins. Co. ....... ce eee ee eee 
In State v. Turner, 186 Neb. 424, 183 N. W. 2d 763 (1971), 
this state adopted the standard for determining the va- 
lidity of guilty pleas set forth in North Carolina v. Al- 
ford, 400 U. S. 25, 91 S. Ct. 160, 27 L. Ed. 2a 162 (1970), 
that: ‘The standard was and remains whether the plea 
represents a voluntary and intelligent choice among the 
alternative courses of action open to the defendant.”’ 
State v.. Fowler iscas cis eee el a Va awe nein one maee 
Breaking is an essential element of the crime of bur- 
glary; any physical force, however slight, in making 
any entry is sufficient to constitute a breaking. State v. 
Crispell isis iced Gener ei eee ene ear ne dada anedy tape 
Under the Nebraska Workmen's Compensation Act, the 
terms “‘injury’’ and ‘‘personal injuries’’ do not include 
disability or death due to natural causes but occurring 
while the employee is at work, nor an injury, disability, 
or death that is the result of any preexisting condition. 
Newbanks v. Foursome Package & Bar, Inc........... 


Workmen’s Compensation. 


1. 


In an appeal from the Workmen’s Compensation Court, 
the Supreme Court is not free to weigh the facts anew. 
The standard of review accords to the findings of the 
compensation court the same force and effect as a jury 
verdict in a civil case and will not be set aside unless 
clearly wrong. Kudera v. Minnesota Mining & Manuf. 
SO sarinkcia actvaravsespia ease aye Mpa est gts de Sian tian sate sadn one 
An award of workmen's compensation benefits cannot 
be based alone on speculation and conjecture and if an 
inference favorable to the claimant can only be reached 
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10. 
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13. 


on the basis thereof, then he cannot recover. Cama- 
rillo v. lowa Beef Processors, Inc................200 00: 
An award for permanent disability cannot be based on 
mere possibilities. Camarillo v. lowa Beef Processors, 


Findings of fact made by the Nebraska Workmen's 
Compensation Court after rehearing will not be set 
aside on appeal unless clearly wrong. Baker’s Super- 
Markets: v.-JONN 4 ie kids e ise ca Shea eee eae a 
The Workmen’s Compensation Act should be liberally 
construed so as to accomplish the beneficent purposes 
of the act. The policy of the act should not be thwarted 
by technical refinements of interpretation. Spiker v. 
JOANN Day Cowes he esa ages pth as edie eae ORE 
An employer is liable to an injured workman for rea- 
sonable medical and hospital services and medicines 
which are necessary to relieve or cure the injuries 
suffered by the workman. Spiker v. John Day Co..... 
The liability of an employer to an injured workman for 
reasonable medical and hospital services and medicines 
which are necessary as a result of an injury is not 
limited to only those situations in which the employee 
may be cured or his disability reduced by further treat- 
ment. Spiker v. John Day Co. .......... ccc eee eee 
Ordinarily, a workman’s right to recover the cost of 
medical and hospital services and medicines depends 
upon his having paid for the services or incurred a 
liability to pay for them. Spiker v. John Day Co....... 
Ordinarily, the Workmen’s Compensation Court has no 
right to adjudicate a claim of a third party against an 
employer for services furnished to an injured em- 
ployee unless the third party is a party to the action. 
Spiker v. John Day Co. ....... 0... cece eee 
An injured workman may recover the reasonable value 
of necessary nursing care furnished to him by his wife 
while he was cared for at home. Spiker v. John Day 
CO EG he aa apne he aia gh 0 3:8 Bee Beatie eve nS Rahn ach teeta dee shes 
A finding of the Workmen’s Compensation Court that is 
clearly wrong will be reversed. Spiker v. John Day 
CO Fs weandeieics ister taal ed Tah Sea Lh el, detec ai 2 availa otts ti 
Where there is a reasonable controversy between the 
parties, an injured workman is not entitled to the statu- 
tory penalties for waiting time. Spiker v. John Day 
COR Botts Fite tne a Ona ple ls a wcetinstpatalan ign aintaiitaa has 
Where the effect of an injury to a finger only is the 
usual and natural one, compensation cannot be allowed 
for the loss of use of the hand. Herold v. Construc- 
LOPS, (ING ie da atetonca piensa Ok POA ee eae 
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Under section 48-185, R. S. Supp., 1976, the findings of 
fact made by the Nebraska Workmen’s Compensation 
Court after rehearing have the same force and effect 
as a jury verdict in a civil case. There is no longer 
provision in our statutes for de novo review in this court 
of workmen’s compensation cases. Herold v. Con- 
StPUCTONS = ING: civic art he ea Od cone io intron detect oe bee 
The findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing have the same 
force and effect as a jury verdict in a civil case and 
will not be set aside on appeal unless clearly wrong. 
Smith v. University of Nebraska Medical Center ...... 
In a workmen’s compensation case, 50 percent shall be 
added for waiting time for all delinquent payments 
after 30 days notice has been given of disability. 
Smith v. University of Nebraska Medical Center ...... 
Whenever an employer refuses payment or when an 
employer neglects to pay compensation for 30 days after 
injury, and proceedings are held before the compensa- 
tion court, a reasonable attorney’s fee shall be allowed 
by the compensation court. Smith v. University of 
Nebraska Medical Center ............. 0c. cece eens 
Attorney’s fees are not allowable for services on appeal 
in a compensation case where the appeal is instituted 
by the employee. Smith v. University of Nebraska 
Medical) Center cic cacdea cavities erieds sed sawtotin nae ned 
Even though there is no present prospect of im- 
provement of a condition of total and permanent dis- 
ability or of further rehabilitation, the employer con- 
tinues to be responsible for further nursing care and 
therapy under the terms of section 48-120, R. R. S. 
1943. S&S LP Gas Co. v. Ramsey .............-....0. 
The Nebraska Workmen’s Compensation Court has con- 
tinuing authority to determine the necessity, character, 
and sufficiency of medical services furnished or to be 
furnished and to order a change therein when it 
deems such change is desirable or necessary. § 48-120, 
R. R. 8S. 1943. S& SLP Gas Co. v. Ramsey ............ 
Under the Nebraska Workmen’s Compensation Act, the 
claimant has the burden of proof to establish by a pre- 
ponderance of the evidence that an unexpected and un- 
foreseen injury was in fact caused by the employment. 
Newbanks v. Foursome Package & Bar, Inc. .......... 
Under the Nebraska Workmen’s Compensation Act, the 
terms ‘‘injury’’ and ‘‘personal injuries’’ do not include 
disability or death due to natural causes but occurring 
while the employee is at work, nor an injury, disability, 
or death that is the result of any preexisting condition. 
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Newbanks v. Foursome Package & Bar, Inc. .......... 
In a workmen’s compensation case involving a myo- 
cardial infarction, where the claimant-has a preexisting 
disease or condition which contributes to the injury, he 
has the burden of establishing by a preponderance of 
the evidence that exertion in his employment, in rea- 
sonable probability, contributed in some material and 
substantial degree to cause the injury. The injury is 
compensable only if the employment contribution in- 
volves an exertion greater than that of nonemployment 
life. Newbanks v. Foursome Package & Bar, Inc...... 
In myocardial] infarction cases the issue is whether the 
injury arises out of and in the course of employment, 
and that issue must be determined by the facts of each 
case. Newbanks v. Foursome Package & Bar, Inc. ... 
Findings of fact made by the Nebraska Workmen's 
Compensation Court after rehearing will not be set 
aside on appeal unless clearly wrong. Newbanks v. 
Foursome Package & Bar, Inc. ............ 0000 eevee 
In testing the sufficiency of evidence to support find- 
ings of fact made by the Nebraska Workmen’s Compen- 
sation Court after rehearing, the evidence must be con- 
sidered in the light most favorable to the successful 
party. Newbanks v. Foursome Package & Bar, Inc... 


Wrongful Death. 
The presumption in an action for wrongful death that 


Zoning. 


a decedent exercised reasonable care for his own safe- 
ty has no probative force, is a mere rule of law, obtains 
only in the absence of direct or circumstantial evi- 
dence justifying an inference on the subject, and disap- 
pears when evidence is produced. Pearson v. Richard 


A private tennis court is an eligible accessory use in a 
one-family residential district under the provisions of 
the zoning ordinance of the City of Hastings. Kitrell v. 
Board of Adjustment .. 0... 0... ce cece eee eee nes 
A tennis court and appurtenances as an accessory use 
is a ‘‘structure’’ within the meaning of the zoning 
ordinance of the City of Hastings and is an exception 
to the ‘‘backyard”’ provisions of the ordinance, but is 
subject to the pertinent height restrictions of the ordi- 
nance. Kitrell v. Board of Adjustment ................ 
In the law of zoning, although a use may in a nontechni- 
cal sense not be an accessory use where not customary, 
it is nevertheless an accessory use where defined by 
the ordinance to be such. Kitrell v. Board of Adjust- 
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MONE. cs eee be Lie tet ls wa heo eke Silaheteeevabienlts 
A decision of the proper official or board in interpret- 
ing and applying a zoning ordinance will not be dis- 
turbed on appeal to this court unless it is illegal or 
from the standpoint of fact is not supported by the evi- 
dence, is arbitrary, unreasonable, or clearly wrong. 
Kitrell v. Board of Adjustment .....................04. 
Where an industrial area is within the zoning juris- 
diction of a city of the first class at the time the area is 
designated as an industrial area by the county board 
under the provisions of the Industrial Areas Act, the city 
thereafter retains its zoning jurisdiction of the area, 
subject to the reservation for use of the area for indus- 
trial purposes as provided by the Industrial Areas Act. 
Hansen v. City of Norfolk ........... 00... cee ee eee eee 
Participation in a hearing before the city council on a 
proposed amendment to a zoning ordinance constitutes 
a waiver of any defect in the notice of the hearing. 
Hansen v. City of Norfolk ........... 00... cee eee eee eee 
Where a metes and bounds description of an area pro- 
posed to be rezoned, taken as a whole, is sufficiently 
clear to indicate the intended bounds of the area to be 
zoned, with the courses and distances set out clearly 
therein, and there is clear indication of the legislative 
intent that such courses and distances control, con- 
flicting statements therein erroneously fixing particular 
points or bounds at specified property or street lines 
will be rejected as inadvertent error. Hansen v. City 
Of NOMLOME oie css iis asc hae Bie wns glace eso e ees 
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